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MEMORANDA. 

In  the  103d,  104th  and  105th  Reports,  as  Solicitor  of  the  Criniinal 
Court  of  Mecklenburg  County,  for  **John  E.  Moore"  read  •*John  E. 
Brown." 

On  page  291  of  the  105th  Report,  in  Fertilizer  Co.  v.  Reams,  Mr.  John 
W.  Graham  instead  of  Mr.  Guthrie  appeared  for  defendants. 


ERRATA. 

On  page  411,  line  13  from  bottom,  for  *'  his"  read  "  her." 
On  page  525,  line  8  from  top,  for  '^segem"  read  "legem." 
On  page  495,  line  3  from  bottom,  for  "directed"  read  ** directly." 
On  page  526,  line  11  from  top,  for  "281 "  read  "381." 
On  page  495,  line  23  from  bottom,  insert  *'  the"  after  "and." 
On  page  495,  line  17  from  bottom,  insert  "and"  after  "Deaver." 
On  page  782,  line  19  from  top,  for  "  valgar"  read  "vulgar." 
On  page  410,  line  16  from  top,  for  ''State  v.  Bullock,  decided  at  this 
term,"  read  ''Bullock  v.  Railroad,  105  N.  C,  180." 
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OF 
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S.  C.  WEILL,  Receiver,  v.  THE  FIRST  NATIONAL  BANK. 

Receiver — Mortgage — Discharge  and  Satisfaction — Novation — 

Principal  and  Agent — Payment 

Plaintiff,  as  receiver  of  the  property  of  two  judgment  debtors  consti- 
tuting a  firm,  brought  an  action  for  the  value  of  certain  of  their 
personal  property,  sold  by  defendant  under  a  mortgage  by  the 
terms  of  which  one  of  the  mortgagors  was  appointed  agent 
to  take  possession  for  mortgagee  and  sell  and  apply  proceeds  to 
the  discharge  of  a  debt  due  to  defendant  mortgagee.  The  agent 
and  mortgagor  sold  the  property  and  deposited  proceeds  in  defend- 
ant bank,  in  the  name  of  their  firm,  more  than  sufficient  to  dis- 
charge the  mortgage  debt :  Held — 

1.  That  either,  or  both,  such  payments  were  a  valid  discharge  of  said 

mortgage  debt. 

2.  The  sale  by  the  agents  of  goods  sufficient  to  discharge  the^debts  was, 

in  fact,  a  discharge,  there  being  no  change  or  modification  of  the 
contract. 

3.  If  the  agents,  mortgagors,  took  and  used  the  money  with  the  consent 

of  the  mortgagee,    it   constituted  a  new  debt,  but  it  was  not 
embraced  by  the  mortgage,  and  not  collectable  under  it. 
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4.  The  new  debt  could  not  be  a  renewal  of  the  mortgage,  because  it  had 

been  discharged. 

5.  The  money  received  by  the  agents,  mortgagors,  was,  in  legal  effect, 

received  by  their  principal,  the  mortgagee. 

6.  A  receiver  may  bring  an  action  without  special  leave  of  the  Court. 

This  was  a  civil  action,  tried  before  Bynum^  J.,  at  tlie  Fall 
Term,  1890,  of  New  Hanover  Superior  Court. 

In  proceedings  supplementary  to  the  execution,  on  the 
24th  of  January,  1888,  the  plaintiff  was  appointed  receiver, 
and  he  brought  this  action  on  the  4th  of  April,  1888,  to 
recover  the  value  of  certain  personal  property  of  the  judg- 
ment debtor,  which  the  defendant  claimed,  by  virtue  of  a 
deed  of  mortgage,  executed  on  the  16th  of  April,  1879,  to 
it  by  the  judgment  debtors  mentioned,  to-wit,  D.  A.  Smith 
and  T.  C.  Craft,  trading  as  J).  A.  Smith  &  Co.,  which  deed 
purported  to  convey  to  the  defendant  a  stock  of  "furniture, 
goods,  wares  and  merchandise,"  specified  by  schedule,  to 
secure  three  promissory  notes  for  borrowed  money,  aggre- 
gating $3,000,  coming  due,  respectively,  at  sixty,  ninety  and 
one  hundred  and  twenty  days.  This  mortgage  was  proven 
and  registered  on  the  17th  of  April,  1879.  The  following  is 
so  much  thereof  as  need  be  reported  : 

"To  have  and  to  hold  the  said  furniture  and  merchandise 
to  said  party  of  the  second  part,  them  and  their  succes- 
sors: Provided,  neveiihekss,  and  this  deed  of  conveyance  is 
made  upon  the  following  conditions,  stipulations  and  agree- 
ments, to-wit:  That  the  said  furniture  and  merchandise 
hereby  conveyed,  or  intended  to  be  conveyed,  shall  be,  and 
is,  from  the  date  of  these  presents,  delivered  unto  the  pos- 
session of  the  said  party  of  the  second  part,  and  that  Thomas 
C.  Craft,  of  said  city  of  Wilmington,  is  hereby  appointed 
the  agent  of  the  said  parties  of  the  second  part  to  receive 
and  retain  such  possession  for  the  said  parties  of  the  second 
part,  and  is  authorized  and  empowered  as  such  agent  only, 
to  sell  and  dispose  of  the  said  furniture  and  merchandise  from 
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time  to  time,  and  appropriate  the  proceeds  of  said  sale  to  the 
payment  of  said  three  notes,  or  any  other  notes  that  may  be 
given  in  renewal  or  substitution  of  the  same,  with  the  inter- 
est thereon,  and  the  said  agent  shall,  at  least  once  in  every 
month,  so  long  as  he  shall  continue  to  act  as  agent  aforesaid, 
render  a  full,  fair  and  complete  account  in  writing  of  all 
sales  of  said  furniture  and  merchandise  by  him  sold,  whether 
for  read}^  money  or  upon  a  credit,  and  deliver  to  the  said 
party  of  the  second  part  all  such  proceeds;  and  it  is  further 
understood  and  agreed  that  said  agent  shall  keej),  in  books 
for  that  purpose,  a  complete  and  accurate  account  of  all  sales 
by  him  made  as  aforesaid,  which  books  of  all  kinds,  in  any 
way  relating  to  the  conduct  of  such  sales,  shall  be  at  all 
times  open  to  the  inspection  and  examination  of  the  party 
of  the  second  part,  or  any  agent  or  attorney  it  may  desig- 
nate for  that  purpose;  and  in  like  manner,  the  said  party  of 
the  second  part,  by  its  agents  and  attorneys,  may  examine 
at  all  times  the  said  furniture  and  goods,  and  for  that  pur- 
pose may  enter  into  the  said  stores  at  any  time.  And  it 
is  further  expressly  understood  and  agreed  betw^een  the  par- 
ties hereto  that  the  said  party  of  the  second  part  may  at  any 
time,  when  it  shall  be  so  minded,  remove  the  said  agent 
hereby  appointed,  and  nominate  and  constitute  some  other 
agent  or  agents,"  &c.,  &c. 

The  defendant  denied  most  of  the  material  allegations  of 
the  complaint. 

The  parties  waived  a  trial  by  jury  and  the  Court  found 
the  facts;  the  part  of  the  findings  of  fact  necessary  to  be 
reported  are  as  follows : 

"First.  That  on  the  16th  day  of  April,  3879,  D.  A.  Smith 
&  Co.,  composed  of  D.  A.  Smith  and  T.  C.  Craft,  were  mer- 
chants, doing  business  in  the  city  of  Wilmington,  N.  C. 
That  on  the  said  date  they  borrowed  from  the  defendant 
corporation  the  sum  of  three  thousand  dollars,  and  to 
secure  the  payment  of  the  same,  executed  the  mortgage 
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attached  to  this  statement,  the  same  havmg  been  regis- 
tered in  the  records  of  New  Hanover  County,  on  the 
17th  of  April,  1879.  That  on  the  date  of  said  mort- 
gage, the  value  of  the  stock  of  merchandise  owned  by  the 
said  D.  A.  Smith  &  Co.  was  about  six  thousand  dollars. 
That  previous  to  the  execution  of  said  mortgage,  D.  A. 
Smith  &  Co.  had  been  depositing  their  funds  with  the 
defendant  corporation.  That  from  the  date  of  said  mort- 
gage up  to  the  24th  of  February,  1881,  T.  C.  Craft,  agent  of 
the  said  defendant  corporation,  continued  to  deposit  with 
the  defendant  the  funds  arising  from  the  sales  of  the  goods 
and  merchandise  of  D.  A.  Smith  &  Co,  in  the  name  of  D. 
A.  Smith  &  Co.,  just  as  they  had  been  doing  before,  and  to 
dra\v  checks  on  the  bank  in  the  name  of  D.  A.  Smith  &  Co., 
the  said  money  paid  on  said  checks  being  used  in  carrying 
on  the  business  of  D.  A.  Smith  &  Co.,  as  had  been  done  by 
them  previous  to  the  date  of  the  mortgage ;  that  the  checks 
were  filled  out  by  the  said  Craft  and  signed  by  Smith  for 
D.  A.  Smith  &  Co.;  that  the  said  firm  bought  goods  in  the 
name  of  D.  A.  Smith  &  Co.,  and  sold  them  as  such ;  that  the 
said  firm  of  D.  A.  Smith  &  Co.  was  solvent  on  the  day  of 
the  execution  of  the  mortgage;  that  the  three  thousand  dol- 
lars was  borrowed  from  the  defendant  corporation  by  D.  A. 
Smith  &  Co.  to  enable  them  to  pay  some  debts  due  by  them, 
and  to  enable  them  to  buy  more  goods. 

"Second  That  said  Craft,  from  the  date  of  said  mortgage 
up  to  the  24Lh  of  February,  1881,  paid  none  of  the  princi- 
pal of  said  debt,  but  did  pay  some  interest. 

"Third.  That  on  the  24th  of  February,  1881,  the  defend- 
ant corporation  required  the  said  Craft  to  make  his  deposits 
in  the  name  of  T.  C.  Craft,  agent,  and  so  continued  to  some 
time  in  February,  1883,  when  the  said  Craft  retired  from  the 
said  firm;  that  from  said  24th  of  February,  1881, until  Feb- 
ruary, 1883,  when  said  Craft  retired,  none  of  the  deposits 
made  with  the  defendant  corporation  were  applied  on  the 
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mortgage  debt,  but  the  deposits  were  used  by  Smith  &  Co., 
in  running  the  business  of  D.  A.  Smith  &  Co.,  with  the 
consent  of  the  bank;  that  when  Craft  left  the  firm  of  D. 
A.  Smith  &  Co.,  in  1883,  the  firm  was  doing  a  good  busi- 
ness, and  in  good  condition. 

"Fourth.  That  whtru  Craft  left,  in  February,  18S3,  J.  I. 
Macks  was  appointed  agent  of  the  defendant,  and  continued 
to  act  as  such  until  the  closing  out  of  the  business  of  D.  A. 
Smith  &  Co.,  in  October,  1885. 

"Seventh.  That  from  the  date  »  f  said  mortgage,  made  by 
D.  A.  Smith  &  Co.  to  the  defendant  corporation,  on  the  16lh 
of  April,  1879,  to  February  24  h,  1881,  there  was  deposited 
with  the  said  defendant  by  T.  C.  Craft,  as  agent  for  the  bank 
in  the  name  of  D.  A  Smith  A  Co.,  $33,270.42. 

"That  the  said  T.  C.  Craft,  from  the  24th  of  February, 
1881,  to  --  day  of  February,  18S3,  de[)osited,  as  agent, 
$58,08015;  that  from  the  said  __  day  of  February,  1883,  to 
October  7th,  1885,  J.  I.  Macks  deposited,  as  agent,  the  sum  of 
$1,500;  that  none  of  the  above  sums  were  applied  to  the 
payment  of  the  mortgage  debt,  except  the  sum  of  §1,500, 
deposited  by  the  said  Macks,  but  all  was  used  by  D.  A. 
Smith  &  Co.  and  D.  A.  Smith  in  running  their  business. 
From  February,  1883,  to  October,  1885,  enough  was  collected 
to  have  paid  the  mortgage  debt,  if  it  had  been  so  used. 

''That  the  principal  deposits  ma'de  with  the  defendant,  in 
the  name  of  D.  A.  Smith  &  Co.  and  T.  C.  Craft,  agent,  arose 
from  sale  of  the  merchandise  of  D.  A.  Smith  &  Co.,  but  there 
was  included  in  said  deposits  all  the  moneys  of  D  A.  Smith  & 
Co.  from  all  sources. 

"  Ninth.  That  at  the  time  of  the  execution  of  the  said 
mortgage  there  was  an  outsttinding  judgment  against  the 
said  D.  A.  Smith  for  $150,  which  was  paid  about  October, 
1879;  that  about  two  years  subsequent  to  the  said  mortgage 
several  judgments  were  taken  against  said  Smith,  which 
were  also  compromised  and  paid  about  a  year  afterwards; 
that  in  December,  1881,  a  judgment  was  obtained  against 
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Smith,  Craft  and  one  King  for  ninety  dollars,  which  is  not 
yet  paid. 

"  Tenth.  It  is  admitted  that  at  the  time  of  the  execution  of 
said  mortgage  there  was  no  actual  intent,  on  the  part  of 
either  the  said  bank  or  said  D.  A.  Smith  &  Co.,  in  executing 
the  same,  to  hinder,  delay  or  defraud  any  of  the  creditors  of 
D.  A.  Smith  &  Co. 

"  Eleventh.  It  is  admitted  that  the  value  of  the  property 
taken  and  sold  by  the  bank,  under  its  said  mortgage,  was 
$972.20,  and  the  value  of  that  portion  of  said  stock  of  goods 
of  said  Smith  which  was  sold,  as  aforesaid,  under  execution 
in  favor  of  the  bank  by  the  Sheriff  was  $363.38." 

The  Court  gave  judgment  as  follows: 

"This  action  having  been  brought  to  trial  by, the  Court, 
a  trial  by  jury  having  been  waived  and  the  Court,  by  con- 
sent of  the  parties,  having  found  the  facts,  the  Court  doth 
adjudge  and  decree,  on  the  facts  as  found,  that  the  plaintiff 
do  recover  of  the  defendant  the  sum  of  nine  hundred  and 
seventy-two  dollars  and  twenty  cents  ($972.20),  being  the 
value  of  the  goods  contained  in  the  mortgage,  and  his  costs 
of  suit,  to  be  taxed  by  the  Clerk  of  the  Court." 

After  the  facts  were  found  by  the  Court,  the  defendant 
moved  to  dismiss  the  action,  upon  the  ground  that  the 
receiver  had  no  leave  to  sue,  and  could  not  maintain  the 
action  without  such  leav6  of  the  Court. 

Motion  overruled,  and  defendant  excepted,  and  appealed. 

Mr,  J.  D.  Bellamy,  for  plaintiff. 
Mr.  Junius  Davis,  for  defendant. 

Merrimon,  C.  J.:  In  our  judgment,  the  debt  of  the  mort- 
gagors, in  favor  of  the  defendant  and  secured  to  it  by  the 
mortgage  mentioned,  was  discharged  several  years  before 
this  action  began,  and  hence  the  claim  of  the  defendant  to 
the  property  in  controversy  is   unfounded.     This   appears 
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from  the  purpose  of  the  mortgage,  its  terms,  the  stipulation 
contained  therein,  the  facts  found  by  the  Court,  and  the 
legal  effect  of  the  whole  taken  together. 

The  purpose  was  to  secure  the  payment  of  the  three  notes 
specified.  To  that  end,  the  property  was  delivered  to  the 
possession  of  the  defendant,  and  its  particularly  designated 
agent  was  "  to  receive  and  retain  such  possession  "  for  it,  and 
he  was  **  authorized  and  empowered  as  such  agent  only  to 
sell  and  dispose  of  the  said  furniture  and  merchandise  from 
time  to  time,  and  appropriate  the  proceeds  of  said  sales 
to  the  payment  of  said  three  notes,  or  any  other  notes  that 
may  be  given  in  renewal  or  substitution  of  the  same,  with 
the  interest  thereon."  The  property  was  thus  to  be  sold 
and  the  proceeds  of  sale  to  be  applied  at  once — not  at  some 
indefinite  time  in  the  future — to  the  payment  of  the  notes. 
It  was  not  made  necessary  after  such  sales  to  obtain  the 
assent,  or  consent,  of  the  mortgagors  to  such  appropriation; 
such  consent  had  already  been  given  by  the  express  terms 
of  the  agreement.  The  agent  received  the  money,  proceeds 
of  such  sales,  not  to  hold  the  same  for  the  mortgagors  or  to 
await  something  to  be  done  by  them,  but  solely  for  the 
defendant,  and  in  payment  of  so  much  of  the  mortgage  debt 
as  it  was  sufficient  to  discharge,  whether  proper  credits 
were  entered  or  not.  The  money  so  received,  the  contract 
at  once  appropriated  it,  certainly  in  the  absence  of  modifi- 
cation of  that  contract.  There  was  no  agreement  in  terms, 
or  appearing  by  implication,  in  the  mortgage  deed,  that  the 
mortgagors  might  use  the  proceeds  of  such  sales  from  time  to 
time,  and  indefinitely;  nor,  so  far  as  appears,  was  there  any 
oral  agreement  to  that  effect,  if  such  agreement  could  at  all 
modify  or  change  the  material  provisions  of  the  mortgage 
deed.  The  debts  once  discharged  could  not  be  revived  as  a 
mortgage  debt  secured  by  that  mortgage. 

If  the  mortgagors  took  and  used  the  money,  the  proceeds 
of  such  sales,  after  the  agent  so  received  the  same,  in  dis- 
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charge  of  the  mortgage  debt,  with  the  assent  of  the  defend- 
ant, they  became  indebted  to  it  on  a  new  account,  but  such 
new  indebtedness  was  not  embraced  by  the  mortgage.  The 
new  debt  could  not  be  treated  as  a  "renewal"  of  "the  mort- 
gage debt,  because  that  debt  had  been  discharged.  The 
contract  embodied  in.  the  mortgage  deed  plainly  did  not 
contemplate  that  the  mortgagors  should  use  the  proceeds  of 
the  sales  of  the  goods  as  they  did  do.  On  the  contrary, 
there  was  a  studied  purpose  to  prevent  them  from  controlling 
the  property  or  using  the  money.  It  was  expressly  and 
carefully  provided  that  the  defendant's  agent  should  have 
its  possession  of  the  property — that  he  should  sell  it  and 
receive  the  money  for  the  purpose  of  paying  the  notes,  and 
no  other. 

This  case  is  much  like  Mmgxis  v.  Wright^  3  Dev.,  78,  in 
which  this  Court  said:  "Upon  the  second  point,  the  defend- 
ant offered  to  show  that  the  principal  debtor  in  the  two  notes 
had  placed  property  in  the  hands  of  the  plaintiff  as  trustee 
to  sell  and  raise  money  and  pay  the  two  notes,  and  further- 
more, that  he  had  sold  the  property  and  raised  from  the 
sales  money  suflBcient  to  discharge  them.  We  are  unable  to 
see  upon  what  grounds  this  evidence  could  be  legally 
rejected.  The  plaintiff  being  the  holder  of  the  notes,  and 
at  the  same  time  trustee  to  sell  property  placed  in  his  hands 
expressly  to  discharge  the  notes,  it  does  seem  to  us  that  when 
he  did  sell  and  receive  the  money,  it  was  immediately  a  pay- 
ment of  the  notts."  Strayhom  v.  Webb,  2  Jones,  199;  Wil- 
Hams  V.  Whiting,  92  N  C,  683. 

The  counsel  for  the  appellee  cited  Conkling  v.  Shelly^  28 
N.  Y.,  300,  which  is  much  and  strongly  in  point  here.  In 
that  case,  the  Court  said :  "But  the  Supreme  Court  reversed 
the  judgment  and  ordered  a  new  trial  in  this  case,  on  the 
ground  that  the  sales  made  and  the  proceeds  received  by  the 
mortgagors,  under  such  an  arrangement  between  them  and 
the  mortgagees,  should  have  been  applied  in  payment  and 
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satisfaction  of  the  mortgage,  whether  the  money  was  actually 
paid  over  to  the  mortgagee  or  not.  In  this,  I  think  they 
were  right.  Such  an  agreement  made  the  mortgagors  agents 
of  the  mortgagees.  Their  possession  and  their  sales  were,  in 
effect,  those  of  the  mortgagees.  It  was  as  if  the  latter  had 
taken  possession  and  placed  a  third  person  in  charge  to  sell 
and  account  to  them.  They  could  not  have  escaped  from 
crediting  on  their  indebtedness  the  proceeds  of  the  sales 
made  by  such  an  agent,  because  he  had  fraudulently  or  dis- 
honestly misapplied  or  employed  the  money.  *  *  *  It  is 
not  a  question  between  the  mortgagees  and  mortgagors,  who, 
of  course,  could  not  take  advantage  of  their  own  wrong,  and 
who  remain  liable  to  the  plaintiffs  for  the  money  received 
and  misapplied  by  them.  But  the  question  here  is  between 
the  mortgagees  and  the  creditors,  who  have  obtained  a  lien  or 
an  interest  in  the  mortgaged  property  after  the  satisfaction 
of  the  mortgage.  The  mortgagees  have  made  the  mort- 
gagors their  agents,  and  their  dealings  with  the  property  under 
the  agreement  constituting  them  such  must  be  coiisidered 
as  the  acts  of  agents,  and  not  of  mortgagors,  and  will  affect 
their  principals  accordingly.  The  moneys  received  by  them 
from  sales  were,  in  legal  effect,  received  by  the  mortgagees," 
&c.  Chester  v.  Stephens,  3  Denio,  33;  Braghinan  v.  Done,  69 
N.  Y.,  69;  Hunt  v.  iVevers,  15  Pick.,  500. 

It  clearly  appears,  from  the  facts  found  by  the  Court,  that 
the  agent  of  the  defendant  sold  the  mortgage  property  and 
received  the  money  therefor,  greatly  more  than  sufficient  to 
pay  the  mortgage  debt,  and  thus,  as  we  have  seen,  it  was,  in 
legal  effect,  discharged.  The  defendant  must  be  treated  as 
having  received  the  money,  through  its  agent. 

No  reason  was  assigned,  on  the  argument,  why  the  plain- 
tiff may  not  maintain  this  action  as  receiver,  without  special 
leave  of  the  Court  to  sue,  nor  can  we  see  any.  The  Court 
niade  an  order  in  the  proceedings  supplementary  to  the  exe- 
cution, appointing   the  plaintiff  receiver,  "to  take  charge 
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and  custody  of  all  property,  choses  in  action  and  things 
of  value  of  said  defendants,  with  all  the  rights,  powers  and 
privileges  of  a  receiver  under  the  law."  The  Code^  §§  494, 
497 ;  Coates  v.  Wilkes,  92  N.  C,  376. 

While  the  Court  may  exercise  very  great  control  over  the 
receiver,  and  may  direct,  in  appropriate  cases,  that*  he  shall 
or  shall  not  do  particular  things,  yet,  ordinarily,  when  he  is 
invested  with  full  power  as  a  receiver,  he  will  have  authority 
to  bring  appropriate  necessary  actions  without  special  leave 
or  direction  of  ihe  Court. 

Affirmed. 


A..  D.  MISENHEIMER  et  al.  v.  SOPHIA  L.  BOST  et  al. 

Will —  Construction — Life-estate. 

Where  a  testator  left  an  estate,  real  and  personal,  to  his  wife  and  children 
during  her  widowhood,  and  if  she  married  she  was  to  draw  only 
a  child's  part,  and  have  one  hundred  acres  of  land;  and  in  case  of 
her  death  and  the  death  of  her  children,  one  thousand  dollars  was 
to  go  to  his  sister,  and  one  thousand  dollars  each  to  two  religious 
societies:  Held^  that  his  widow  having  married  again,  and  bis 
children  being  all  dead,  she  was  only  entitled  to  a  life-estate  in 
the  land,  and  that  she  was  not  entitled  to  the  surplus  proceeds  of 
bis  real  estate,  left  after  paying  bis  debts,  without  giving  bond 
for  its  repayment  at  her  death:  and  that  the  testator's  sister  and 
the  religious  societies  were  each  entitled  to  one  thousand  dollars 
at  the  death  of  the  widow. 

This  was  a  civil  action,  tried  before  Shipp,  J,,  at  the  Jan- 
uary Term,  1889,  of  Cabarrus  Superior  Court. 

It  appears  that  Martin  A.  Blackwelder  died  in  the  county 
of  Cabarrus  some  time  prior  to  1874,  leaving  a  last  will  and 
testament,  which  was  duly  proven,  and  his  widow,  who  has 
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since  intermarried  with  the  male  plaintiff,  qualified  as  execu- 
trix thereof.  The  following  is  a  copy  of  so  much  of  this  will 
as  needs  to  be  reported  here : 

"  I  will  and  bequeath  to  my  beloved  wife  Leah  L.  and  all 
my  children  all  of  my  property,  both  real  and  personal,  to 
have  and  to  hold  as  long  as  she  keeps  my  name;  if  she,  my 
wife,  marries,  then,  in  that  event,  she  only  draws  a  child's 
part. 

"  I  will  and  bequeath  to  my  wife  one  hundred  acres  of 
land  if  she  marries,  to  have  and  to  hold  her  life-time,  and 
at  her  death  then  it  is  to  go  to  my  children,  and  that  this 
hundred  acres  of  land  be  laid  off  by  three  freeholders,  her 
choice,  and  that  the}'  commence  on  the  long  line  between 
my  brother,  H.  A.  Blackwelder,  and  myself,  about  two  or 
three  hundred  yards  South  of  the  sweet-gum  corner  at  the 
mouth  of  the  Martin  Walter  branch,  and  that  it  be  laid  so 
that  it  includes  my  house  and  mill  and  cotton-gin, 

*'  It  is  my  will  that  my  executor  collect  in  all  of  the  money 
that  is  owing  me,  and  pay  all  of  my  just  debts,  and  if  there 
is  not  enough,  then  my  executor  sell  the  house  and  lot  in 
the  town  of  Concord  and  pay  the  remainder  of  my  debts. 

"  It  is  my  will,  if  my  wife  and  all  my  children  die,  then, 
in  that  event,  that  my  sister  Sophia  L.  Bost,  now  the  wife  of 
George  Bost,  and  her  heirs,  first  receive  one  thousand  dollars 
of  my  estate. 

"It  is  my  will  that  if  my  wife  and  children  die,  as  before 
stated,  that  one  thousand  dollars  go  to  St.  James  Church, 
in  Concord,  N.  C,  and  that  thousand  to  be  put  on  interest, 
and  the  interest  to  be  taken  to  pay  the  minister  of  said 
church  yearly. 

"  It  is  my  will,  if  my  wife  and  children  die,  that  one  thou- 
sand go  to  the  N.  C.  Synod  of  the  Lutheran  Church  of  No. 
Ca.,  and  it  be  on  interest  as  before  stated. 

"I  hereby  appoint  my  wife  Leah  executor  of  my  estate  in 
full,  and  that  Dr.  J.  E.  McEachern  assist  her,  if  his  health 
admits  of  it,  if  not,  R.  W.  Allison." 
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It  also  appears  that  said  testator  left,  as  legatees  and 
devisees  of  said  will,  two  minor  children,  Maggie  S.  Black- 
welder  and  Bettie  Blackwelder,  the  latter  of  whom  was 
born  about  three  months  after  the  death  of  testator,  and 
the  plaintiff  Leah  L.,  his  widow,  who  has  since  intermarried 
with  the  plaintiff  A.  D.  Misenheimer. 

That  the  personal  estate  of  said  testator  was  insufficient  to 
pay  his  debts,  and  on  account  of  a  defective  title  to  the  real 
estate  described  in  said  will  as  the  house  and  lot  in  the  town 
of  Concord,  very  little  was  realized  therefrom,  &c. 

That  after  a  final  settlement  of  the  estate  of  said  testator, 
made  and  filed  on  the  1st  day  of  June,  J 883,  a  surplus  of 
the  proceeds  arising  from  said  sale  of  land,  to-wit,  the  sum 
of  two  hundred  and  thirty-three  i^hi  dollars,  was  retained  by 
Jas.  C.  Gibson,  the  Clerk  of  said  Superior  Court,  who  refused 
to  pay  over  the  same  absolutely  to  the  plaintiffs. 

That  on  the day  of ,  1874,  the  said  Bettie 

Blackwelder  died  intestate  and  without  issue,  leaving  as  her 
'onl}*^  heir  at  law  her  sister,  the  said  Maggie  S.  Blackwelder, 

and  that  on  the day  of ,1884,  the  said  Maggie 

S.  Blackwelder  also  died  intestate  and  without  issue,  or 
brother,  or  sister,  or  issue  of  such,  leaving,  as  her  only  heir 
at  law,  her  motlier,  the  plaintiff,  Leah  L.  Misenheimer. 

That,  as  plaintiffs  are  informed  and  believe,  the  said  Leah 
L.  Misenheimer  is  entitled  to  a  foe-simple  estate  in  all  the 
lands  hereinbefore  described,  and  has  a  right  to  the  absolute 
use  of  the  funds  arising  from  the  sale  thereof,  towit,  the 
sum  of  two  Imndred  and  thirty-three  iVw  dollars,  now  in  the 
possession  of  the  Clerk  of  this  Court. 

A  jury  trial  was  waived,  and  the  Court,  having  found  the 
material  facts,  gave  judgment  as  follows: 

"  The  Court  doth  further  declare  its  opinion  to  be,  that 
under  said  will  of  said  M.  A.  Blackwelder,  upon  the  facts 
admitted  in  the  pleadings  and  found  above  by  the  Court, 
that,  at  the  death  of  Leah  L.  Misenheimer,  the  defendant, 
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Sophia  L.  Bost,  will  be  entitled  to  receive  one  thousand  dol- 
lars from  the  estate  of  M.  A.  Blackwelder ;  that  St.  James 
Church,  in  Concord,  N.  C,  and  the  N.  C.  Synod  of  the  Luth- 
eran Church  of  N.  C,  are  each  entitled  to  be  paid  one  thou- 
sand dollars  out  of  the  estate  of  the  said  M.  A.  Blackwelder, 
if  the  estate  amounts  to  that  sum/' 

From  this  judgment  the  plaintiffs  appealed  to  this  Court, 
assigning  as  error  as  follows: 

1.  That  his  Honor  erred  in  holding  that  the  plaintiff 
Leah  L.  Misenheimer  is  not  entitled  to  the  money  in  the 
hands  of  the  Clerk  of  the  Superior  Court  of  Cabarrus 
County,  without  giving  a  bond  for  its  repayment,  at  her 
death,  to  Sophia  L.  Bost. 

2  That  his  Honor  erred  in  not  holding  that  the  plaintiff 
Leah  L.  was  entitled  to  said  money  as  heir  at  law  of  Mag- 
gie S.  Blackwelder,  her  deceased  child,  and  that  the  same 
should  be  paid  to  her  absolutely. 

3.  That  his  Honor  erred  in  not  holding  that,  under  the 
will  of  M.  A.  Blackwelder,  the  said  Maggie  S.  Blackwelder 
and  Bettie  Blackwelder  took  an  estate  in  fee  in  all  the  lands 
of  which  the  testator  died  seized,  and  that  such  estate  was 
indefeasible  after  the  death  of  said  testator. 

4.  That  his  Honor^  erred  in  not  holding  that,  upon  the 
death  of  Maggie  S.  Blackwelder,  there  was  a  merger  of  the 
life-estate  which  the  plaintiff  Leah  L.  took  directly  under 
•said  will,  and  the  absolute  estate  which  said  Maggie  S.  Black- 
welder had  in  the  lands  of  said  testator. 

5.  That  his  Honor  erred  in  declaring  that,  at  the  death  of 
Leah  L.  Misenheimer,  the  defendant  Sophia  L.  Bost  will  be 
entitled  to  receive  one  thousand  dollars  from  the  estate  of 
M.  A.  Blackwelder,  and  that  St.  James  Church,  in  Concord, 
N.  C,  and  the  N.  C.  Synod  of  the  Lutheran  Church  of  N.  C, 
are  each  entitled  to  be  paid  one  thousand  dollars  out  of  the 
estate  of  said  M.  A.  Blackwelder. 
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Mem^s,  H.  W.  Harris^  A.  Burwdl  and  P.  D.  Walker^  for 
plaintifiFs. 

Mr.  W.  J.  MoTitgomeryy  for  defendants. 

Mekrimox,  C.  J. — after  stating  the  case:  It  seems  to  us 
very  clear  that  the  testator,  in  disposing  of  his  property  to 
his  wife  and  children,  did  not  have  in  view  at  all,  or  expect, 
the  death  of  each  and  all  of  them  before  that  of  himself, 
nor  did  he  intend  that  the  property  bequeathed  and  devised 
to  his  children  should  vest  absolutely  in  them  immediately 
upon  his  death,  if  they  survived  him.  It  is  very  improb- 
able that  he  thought  that  his  wife  and  all  his  children —sev- 
eral persons — might  die  before  himself,  and,  therefore,  he 
provided  for  such  contingency.  Besides,  that  he  did  not,- 
appears  strongly  in  that  ho  appointed  his  wife  executrix  of 
his  will,  thus  indicating  his  expectation  that  she  would  sur- 
vive him;  and  further,  in  that  he  directs  that  at  the  death 
of  his  wife  the  land  devised  to  her  for  her  life  should  go  to 
his  children;  and  further,  in  that  he  devised  to  his  wife  a 
certain  quantity  of  land,  in  the  contingency  that  she  should, 
after  his  death,  marry  a  second  time;  and  further,  in  that 
he  bequeathed  and  devised  all  of  his  property,  both  real  and 
personal,  to  his  wife  and  children  as  long  as  she  continued 
to  be  his  widow.  He  scarcely  thought  of  the  contingency 
of  the  death  of  his  wife  before  his  own  and  that  of  all  his 
children  and  that  they  all  might  die  before  him.  We  think, 
therefore,  that  the  provisions  of  the  will  have  reference  to 
the  time  of  the  death  of  the  testator  and  contingencies  men- 
tioned that  might  happen  after  that  time. 

By  the  clause  of  his  will  first  above  set  forth,  the  testator 
puts  his  widow  and  all  his  children  on  an  equal  footing  as 
to  his  property,  both  real  and  personal,  as  long  as  the  widow 
should  reirain  his  widow.  In  case  she  married  a  second 
time,  she  became  entitled  to  have  a  child's  part  of  the  per- 
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sonalty  absolutely,  and  a  life-estate  for  her  own  life  in  one 
hundred  acres  of  land  designated.  In  that  case,  slie  ceased 
to  have  an  interest  in  common  with  her  children  in  the 
property — her  part  of  the  property  was  to  be  set  apart  to 
her,  and,  this  done,  she  held  and  owned  it  by  a  separate  and 
distinct  title  under  the  will,  while  the  children  continued  to 
own  the  balance  thereof  in  common. 

Thus  the  testator  made  a  clear  disposition  of  his  property, 
both  real  and  personal.  He  seems  to  have  thought,  in  making 
his  will,  perhaps  without  careful  consideration,  mainly  of 
his  wife  and  children  and  making  provision  for  them  par- 
ticularly, without  reference  to  children  they  might  thereafter 
have,  and  of  disposing  of  the  property  after  the  death  of  all 
of  them.  But  be  that  as  it  may,  in  subsecjuent  parts  of  his 
will  he  disposed  of  his  property  by  limiting  it  to  other  per- 
sons after  the  death  of  his  wife  and  all  of  his  children.  He 
provides,  with  particularity,  that  if  his  wife  and  all  his  chil- 
dren die,  "  then,  and  in  that  event,"  &c.  He  certainly  knew 
that  his  wife  and  children  would  all  die  at  some  time.  There 
was  no  reason  of  law  that  prevented  him  from  making  such 
disposition  of  his  property.  Ho  might  exclude  the  children 
of  his  children,  directly  or  indirect!}',  if  he  saw  fit  to  do  so, 
and  he  might  limit  the  property,  or  parts  of  it,  or  the  pro- 
ceeds, or  part  thereof,  of  tht»  sale  of  it,  as  he  did  do,  upon 
the  happening  of  the  event  s])ecified. 

It  appears  that  there  was  no  personalty,  or  not  sufficient 
to  pay  the  debts  of  the  testator.  Then,  under  the  will -and 
upon  the  material  facts  as  they  appear,  when  the  first  child 
of  the  testator  died,  her  share  of,  and  interest  in,  the  prop- 
erty of  the  children,  including  the  remainder  in  the  land 
devised  to  the  mother,  descended  to  the  sole  surviving  sister 
as  heir  at  law;  and  when  the  latter  died,  the  property  de- 
scended to  the  mother,  the  feme  plaintiff;  and  when  she 
shall  die,  it  will  descend  to  her  heirs  at  law,  charged  with  the 
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payment  of  the  several  legacies  of  the  will,  in  their  order. 
If  the  property  shall  be  more  than  sufficient  to  pay  the  lega- 
cies, the  surplus  will  go  to  the  heir  at  law  or  devisee  of  the 
mother,  the  feme  plaintiff. 

Affirmed. 


THE  DURHAM  AND  NORTHERN  RAILROAD  COMPANY  v.  THE 
RICHMOND  AND  DANVILLE  RAILROAD  COMPANY  et  al. 

Eminent    Domain — Corporations — Co^idemnation  of   Land — 

Jurisdiction — Railroads — Statutes, 

1.  The  charter  of  a  raib-oad  company  provided  that  it  might  condemn 

land  hy  a  proceeding  commenced  before  a  Court  of  record  having 
common  law  jurisdiction :  Held,  that  the  Clerk  of  a  Superior  Court 
has  jurisdiction  of  such  proceeding. 

2.  The  petitioner  in  a  proceeding  to  condemn  land  must  allege  that  it 

has  '*  surveyed  the  line  or  route  of  its  proposed  road,  and  made  a 
map  or  survey  thereof,  by  which  such  route  or  line  is  designated, 
and  that  it  has  located  its  said  road  according  to  such  survey,  and 
filed  certificates  of  such  localities,  signed  by  a  majority  of  its 
directors,  in  the  Clerk's  office,"  &c.,  as  required  by  The  Code, 
J^  1952;  otherwise,  the  proceeding  will  be  dismissed. 

3.  The  provisions  of  the  general  railroad  act,  The  Code,  chapter  49,  are 

applicable  to  the  Durham  and  Northern  Railroad  Company,  not- 
withstanding its  cheu-ter  prescribes  that  it  shall  have  the  power  to 
condemn  land  under  the  "  same  rules  and  regulations  as  are  pre- 
scribed for  the  North  Carolina  Railroad  Company/' 

Motion  to  dismiss  a  proceeding  for  the  condemnation  of 
land,  begun  by  the  plaintiff  before  the  Clerk  of  Durham 
Superior  Court,  and  carried,  by  appeal,  to  the  Court  in  term 
time,  heard  before  Graves,  J.,  at  October  Term,  1889,  of 
Durham  Superior  Court. 

The  plaintiff's  petition  was  as  follows: 
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The  petition  of  the  Durham  and  Northern  Railway  Com- 
pany represents: 

"1.  That  the  petitioner  is  a  corporation  duly  created  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  North 
Carolina. 

"  2.  That  the  Richmond  and  Danville  Railroad  Company 
is  a  corporation  duly  created  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Virginia. 

"3.  That  the  North  Carolina  Railroad  Company  is  a  cor- 
poration duly  created  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  North  Carolina. 

"4.  That  the  North  Carolina  Railroad  Company,  many 
years  ago,  and  before  the  incorporation  of  the  town  of  Dur- 
ham, acquired  for  its  use  a  right-of-way  through  what  is 
now  known  as  the  town  of  Durham,  of  the  width  of  100  feet 
on  each  side  of  its  main  track,  and  that  it  constructed  its 
said  road  over  the  centre  of  said  right-of-way. 

"  5.  That  the  town  of  Durham  has  been  duly  incorporated 
by  act  of  the  General  Assembly  of  North  Carolina. 

"6.  That  shortly  after  the  said  town  was  incorporated, 
and  more  than  twenty  years  ago,  by  proceedings  duly  and 
lawfully  had,  a  portion  of  the  said  right-of-way,  upon  which 
Peabody  street  is  now  located,  was  duly  condemned  and  laid 
off  as  a  street  or  public  highway,  and  that  for  over  twenty 
years  the  said  street,  as  located  upon  said  right-of-way,  has 
been  openly,  adversely  and  continuously  used,  occupied  and 
possessed  by  the  said  town  of  Durham  and  the  citizens  thereof 
as  a  street  and  public  highway. 

"7.  That  the  said  portion  of  its  right-of  way  was  dedicated 
by  the  said  North  Carolina  Railroad  Company  to  the  public, 
for  use  as  one  of  the  streets  of  the  town  of  Durham. 

"  7i  That  for  many  years  before  the  said  street  was  thus 
condemned  and  dedicated,  it  had  been  used  and  treated  for 
all  purposes  as  a  public  highway,  having  been  previously 
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condemned  and  dedicated  to  and  accepted  by  the  public  for 
this  use. 

"  8.  That  on  April  6th,  1889,  the  town  of  Durham,  by  its 
commissioners,  at  a  meeting  duly  held,  adopted  the  follow- 
ing resolutions,  to-wit: 

.*' Besolvedy  That  the  Durham  and  Northern  Railway  Com- 
pany be  permitted,  and  they  are  hereby  expressly  authorized 
by  the  town  of  Durham,  to  use  Peabody  street  for  the  pur- 
pose of  extending  their  track  from  a  point  just  west  of  the 
electric  light  house,  where  their  present  right-of-way  stops^ 
to  a  point  on  said  street  opposite  the  eastern  end  of  the  fac- 
tory building  of  W.  Duke,  Sons  &  Co.,  and  that  they  be 
permitted  to  grade  said  street  for  said  purpose:  Provided, 
that  said  railway  company  put  said  street  in  as  good  order 
as  it  now  is;  And  provided  further,  that  they  put  all  street- 
crossings,  now  existing  or  hereafter  to  be  made,  in  good  order, 
so  that  vehicles  can  conveniently  and  safely  cross;  And  also 
proinded,  that  they  shall  so  construct  their  track,  where  the 
same  may  pass  in  front  of  any  store-house,  that  wagons  can 
get  access  to  said  stores. 

^^ Resolved,  That  whenever,  on  said  street,  the  said  railroad 
company  shall  take  up  any  pavement,  they  shall  replace  the 
same  in  as  good  order  as  the  said  pavement  now  is. 

"  Resolved,  That  the  said  railway  company  only  be  allowed 
to  lay  one  track  over  the  street  hereby  granted  to  them  for 
the  purpose  of  extending  their  track. 

^^  Resolved,  That  the  road  shall  be  run  up  said  street  as  fol- 
lows: It  shall  run  up  the  south  side  of  Peabody  street  from 
their  present  terminus  to  a  point  nearly  opposite  the  western 
end  of  the  Hotel  Claiborn,  where  Corcoran  street  crosses 
Peabody  street,  where  it  shall  cross  to  the  northern  side  of 
Peabody  street,  and  continue  along  the  northern  side  of 
Peabody  street,  as  near  the  northern  edge  thereof  as  possible 
and  as  is  safe  for  the  buildings  on  the  north  side  of  Peabody 
street,  to  the  western  limit  of  the  portion  of  said  street  on 
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which  the  railway  company  is  authorized  to  lay  its  track  by 
the  resolution. 

"Resolvedf  That  the  permission  hereby  given  shall  in  no 
way  interfere  with,  or  be  taken  as  repealing,  any  franchise 
heretofore  granted  to  the  Durham  Street  Railway  Company. 

"9.  That  the  petitioner,  requiring  the  said  right-of-way  as 
necessary  for  the  exercise  of  its  franchise  and  the  perform- 
ance of  its  duties,  and  for  the  great  convenience  of  the  pub- 
lic, has,  in  pursuance  and  by  authority  of  the  said  permission 
and  authority,  constructed  its  railroad  and  laid  its  track 
upon  a  strip  of  land  twenty  feet  wide,  except  where  embank- 
ments shall  be  required,  where  the  width  shall  be  sufficient 
for  an  embankment  on  which  to  accommodate  a  single  track, 
in  which  case  the  width  is  not  to  exceed  thirty  feet,  begin- 
ning just  opposite  and  at  the  southeastern  corner  of  the  fac- 
tory building  of  W.  Duke,  Sons  &  Co.,  and  designated  "A" 
on  the  map;  thence  easterly  along  Peabody  street  and 
bounded  on  the  north  parallel  with  one  hundred  feet  from 
the  centre-line  of  the  North  Carolina  Railroad,  and  on  the 
south  by  a  line  two  feet  south  from  and  parallel  with  the 
track  of  the  Durham  and  Northern  Railway,  as  shown  on 
the  map,  to  the  point  where  said  track  begins  to  curve  near 
Corcoran  street;  thence  diagonally  with  said  curve  across 
Corcoran  street,  as  shown  on  the  map  to  be  20  feet  wide; 
thence  along  and  upon  the  southern  side  of  Peabody  street 
to  the  point  where  said  track  leaves  said  street,  to  be  20  feet 
wide;  thence  from  the  point  where  the  track  of  said  peti- 
tioner's road  leaves  Peabody  street,  as  shown  on  said  map, 
of  the  width  of  30  feet,  beyond  the  eastern  edge  of  Cleveland 
(formerly  Roxboro)  street,  where  the  old  right-of-way  of  the 
petitioner  stopped,  as  shown  on  said  map,  said  strip  being  so 
located  with  reference  to  said  old  right-of-way  as  to  allow 
the  track  laid  thereon  to  be  extended  on  this  strip,  as  show^n 
by  said  map;  that  a  plat  of  the  said  right-of-way,  and  of  the 
said  track,  will  be  filed  with  this  petition.    (This  amendment 
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was  made  by  leave  of  Court,  May  18, 1889.     D.  C.  Mangum, 
C.  S.  C.) 

"10.  That,  as  petitioner  is  advised  and  believes,  the  said 
Richmond  and  Danville  Railroad  Company  is,  by  virtue  of 
its  lease  of  the  railroad  property  and  franchise  of  the  North 
Carolina  Railroad  Company,  entitled  merely  to  an  easement 
in  the  said  right-of-way  required  and  occupied  by  petitioner, 
subject  to  the  superior  easement  which  the  town  of  Durham 
has  acquired  therein;  and  that  neither  the  North  Carolina 
Railroad  Company  nor  the  Richmond  and  Danville  Rail- 
road Company  have  any  right  to  lay  a  track  upon  said  street 
without  the  leave  of  the  town  of  Durham. 

"  11.  That  the  said  right-of  way  has  never,  in  any  manner, 
been  used  by  the  North  Carolina  Railroad  Company  or  Rich- 
mond and  Danville  Railroad  Company,  and  that  it  is  not 
necessary  to  either  of  said  companies  for  the  exercise  of  their 
franchise  or  the  discharge  of  their  duties. 

"12.  That  the  North  Carolina  Railroad  Company  owns 
amply  sufficient  right-of-way,  exclusive  of  the  said  strip  of 
land,  for  all  of  its  present  or  future  purposes. 

"13.  That  the  said  strip  of  land  required  by  the  petitioner 
passes  through  the  heart  of  the  town  of  Durham,  and  near 
its  business  centre,  being  located  within  a  block  of  the  prin- 
cipal stores  and  warehouses  of  Durham,  and  that  the  track 
of  petitioner  constructed  upon  this  right-of-way,  and  that 
affording  an  accessible  competing  line,  will  be  of  the  greatest 
convenience  to  the  citizens  of  said  town,  and  that  it  is  of  the 
greatest  importance  to  your  petitioner  that  its  road  should 
be  extended  to  and  near  the  said  business  houses  and  tobacco 
factories,  and  especially  to  the  Duke  factory  building,  where 
an  immense  amount  of  freight  will  be  delivered, 

"14.  That  this  is  the  only  practicable  route  for  petitioner's 
road  to  reach  the  said  factories  and  warehouses  and  business 
centre,  and  that  it  may  be  constructed  without  injuring  or 
interrupting  the  business  of  either  of  defendant  companies, 
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without  interference  with  the  exercise  of  their  franchises, 
and,  at  the  same  time,  with  great  usefulness,  convenience 
and  benefit  to  the  public. 

"15.  That  the  defendant  corporations  have  an  easement 
only  in  this  right-of-way  for  the  purpose  of  operating  their 
railroads,  subject  t«>  the  superior  easement  of  the  town  of 
Durham,  as  above  stated,  and  that,  for  this  reason,  petitioner 
cannot  acquire  from  the  defendants,  or  either  of  them,  the 
said  right-of-way  by  purchase. 

"  16.  That  the  defendants  are  unwilling  to  sell  to  petitioner 
any  interest  they  may  have  in  the  said  land. 

"17.  That  neither  of  said  defendants  is  entitled  to  more 
than  nominal  damages  for  the  right-of-way  which  petitioner 
has  taken,  if  entitled  to  any  damages  at  all. 

*•  18.  That  the  petitioner,  by  its  charter,  has  full  power  and 
authority  to  acquire  land  for  the  purpose  of  constructing  its 
road,  and  for  side-tracks  and  turn-outs,  &c.,  for  the  operation 
of  the  same,  and  to  have  land  condemned  by  the  order  and 
judgment  of  any  Court  of  record. 

"  Wherefore,  the  petitioner  demands  judgment,"  &c. 

The  defendants  moved  to  dismiss  the  proceeding  upon  the 
ground  that,  upon  the  face  of  the  {)etition,  the  Clerk  did  not 
have  jurisdiction  of  the  proceeding. 

The  Court  below  dismissed  the  proceeding,  and  the  plain- 
tiff appealed. 

In  this  Court  the  defendants  moved  to  dismiss  for  the 
additional  reason  that  the  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Messrs,  J.  B.  Batcheh/r^  John  DevereuXy  Jr.,  W,  W.  Fuller  and 
/.  W.  Hinsdale,  for  plaintiff. 

Messrs,  D.  Schenck,  F,  H,  Busbee,  W.  A.  Guthrie  and  John 
W.  Graham,  for  defendants. 

Shepherd,  J.:  The  defendants  moved,  in  the  Court  below, 
to  dismiss  the  petition,  on  the  ground  that  the  Clerk  did 
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not  have  jurisdiction  of  the  proceeding.  By  the  charter  of 
the  petitioner  (Acts  1887,  ch.  140,  §  6)  it  is  allowed  to  condemn 
land  under  "  the  same  terms  and  rules "  as  are  prescribed 
for  the  condemnation  of  lands  by  the  North  Carolina  Rail- 
road Co.,  and  one  of  the  provisions  of  the  charter  of  the 
said  company  is  that  such  a  proceeding  shall  be  commenced 
before  a  Court  of  record,  having  common  law  jurisdiction. 
The  motion  is  based  upon  the  erroneous  assumption  that 
the  Clerk,  as  Clerk  (leaving  out  of  view  his  probate  func- 
tions), has  a  separate  and  independent  jurisdiction.  The 
jurisdiction  is  all  in  the  Superior  Court,  and  the  only  dis- 
tinction is  between  acts  which  can  be  performed  by  the 
Clerk  in  vacation,  acting  as  and  for  the  Court,  and  acts 
which  can  only  be  done  by  the  Judge,  either  in  vacation  at 
Chambers,  or  in  term  time.  Brlttain  v.  JfuW,  91  N.  C,  498; 
Strayhom  v.  Bhlock,  92  N.  C,  292 ;  Jones  v.  Desem,  94  N.  C, 
32 ;  Click  v.  Railroad,  98  N.  C,  390.  In  the  last  named 
case  the  proceeding  was  under  the  charter  of  the  Western 
North  Carolina  Railroad  Co.,  which  contains  the  same  pro- 
vision in  respect  to  condemnation  proceedings  as  the  one 
under  consideration.  The  Court  said :  "  In  this  case  the 
application  to  the  Court  was  made  in  term  time,  and  the 
Court  had  authority  to  make,  and  properly  made,  as  far  as 
appears,  the  order  appointing  the  commissioners,  and  thus 
obtain  jurisdiction.  It  would  not  have  been  otherwise,  as 
to  the  jurisdiction,  if  the  proceeding  had  been  begun  in  vaca- 
tion, because  the  jurisdiction  in  any  case  was  that  of  the 
Court,  not  that  of  the  Clerk  ;  the  latter  would,  in  that  case, 
simply  have  represented  and  acted  for  the  Court."  These 
authorities  are  decisive  against  the  defendant,  as  to  the 
motion  to  dismiss  for  want  of  jurisdiction. 

In  this  Court  the  defendant  moved  to  dismiss  for  the 
further  reason  that  the  petition  does  not  state  facts  suflBcient 
to  constitute  a  cause  of  action.  It  is  contended  that  the 
petitioner  having  already  constructed  its  road  to  one  of  its 
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termini,  the  town  of  Durhanj,  its  power  to  condemn  land  in 
that  locality  is  exhausted.  This  involves  a  very  serious 
question,  and  one  which  we  do  not  feel  warranted  in  deter- 
mining upon  the  face  of  the  petition.  It  is  true  that  the 
resolutions  of  the  town  of  Durham  (which  are  embodied 
in  the  complaint),  in  describing  the  alleged  easement 
granted  by  the  said  town  to  the  petitioner,  speak  of  "the 
electric  light  house  (as  the  point)  where  the  present  right- 
of-way  stops,"  and  a  similar  expression  occurs  in  the 
ninth  section  of  the  petition ;  but  this  language  was  used 
apparently  for  the  purpose  of  description  merelj^,  and  we 
cannot  attach  to  it  the  important  legal  effects  which  follow 
direct  and  solemn  admissions  in  pleadings.  We  will  not, 
therefore,  consider  this  phase  of  the  case,  but  will  assume, 
for  the  purpose  of  the  discussion,  that  the  power  to  condemn 
has  not  been  exhausted,  and  that  the  petitioner  has  the 
right  to  condemn  the  land  in  question. 

This  introduces  us  to  the  other  ground  assigned  by  the 
defendant,  that  the  petitioner  does  not  allege  that  it  has 
"surveyed  the  line  or  route  of  its  proposed  road,  made  a 
map  or  survey  thereof  by  which  such  route  or  line  is  desig- 
nated, and  that  they  have  located  their  said  road  accord- 
ing to  such  survey,  and  filed  certificates  of  such  localities, 
signed  by  a  majority  of  the  directors  of  the  company,  in  the 
Clerk's  oflSce,  and  given  notice,"  &c.     The  Code,  §1952. 

These  conditions  must  be  complied  with  before  any  com- 
pany can  construct  any  part  of  its  road,  and  The  Code^  §  1944, 
requires  that  their  performance  shall  be  alleged  in  the  peti- 
tion in  all  proceedings  to  condemn  land.  This  legislation 
was  taken  from  the  general  railroad  law  of  New  York,  where, 
as  with  us,  experience  had  shown  the  necessity  of  more  par- 
ticular and  uniform  regulations  upon  the  subject.  Before 
the  enactment  of  these  laws,  railroads  were  entitled,  under 
the  ordinary  provisions  of  their  charters,  to  locate  their  roads 
between  the  termini,  according  to  their  discretion,  and  this 
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discretion  could  not  be  controlled  by  the  Courts  except  in 
cases  where  it  was  abused.  The  remedy  was  usually  by 
injunction,  and  this  often  occasioned  much  vexatious  litiga- 
tion and  delay,  both  to  the  railroad  company  and  the  land- 
owner. Besides,  much  needless  injury  to  property  might  be 
inflicted,  undue  advantages  taken,  and  even  the  peace  of  the 
State  disturbed,  before  this  remedy  could  be  obtained.  It 
was,  therefore,  deemed  necessary  to  require  the  filing  of  maps, 
&c.,  as  above  provided,  so  that  the  land-owner  might  know 
what  particular  land  was  intended  to  be  appropriated,  in 
order  that,  if  he  felt  aggrieved,  he  could  apply  to  the  Court 
within  fifteen  days  after  written  notice  of  such  location,  and 
have  his  grievances  passed  upon.  The  Code^  §§  1944  and 
1952.  A  fair  construction  of  these  laws  (says  the  Supreme 
Court  of  New  York,  In  re  Ntiv  York  and  Boston  R.  li,  Co,, 
62  Barb.,  85)  requir*  s  a  chronological  fulfillment  of  these  pro- 
visions." "By  doing  this,'*  continues  the  Court,  "the  com- 
pany, in  the  first  instance,  has  the  right  to  arbitrarily 
locate  the  route,  but  the  statute  then  gives  the  right  to  the 
property-owner  to  secure  a  change  of  that  location,  if  he  can 
show  cause  for  changing  it  to  the  satisfaction  of  the  three 
persons  to  be  appointed  by  the  Court  to  determine  the  ques- 
tion. This  right  of  the  property-owner  may  be  material  and 
valuable,  in  view  of  the  manner  in  which  the  railroad  may 
cut  his  property  and  affect  the  highways  and  other  objects 
in  the  neighborhood.  At  any  rate,  it  is  a  right  given  to  him 
by  the  statute,  and  it  is  not  for  a  corporation,  nor  for  the 
Court,  to  deprive  him  of  it."  The  purpose  of  these  laws  is 
also  stated  in  Mills  on  Eminent  Domain,  62:  "  In  order  to 
obviate  complaints  of  abuse  of  discretion,  the  Legislature  of 
New  York  passed  an  act  requiring  the  filing  of  a  map  of 
the  proposed  road,  and  that  parties  aggrieved  may  apply  for 
the  appointment  of  commissioners  to  have  the  road  altered. 
*  *  *  The  remedy  cannot  be  applied  to  force  the  roads 
from  the  land  of  one  owner  upon  another,  nor  can  the  con- 
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tinuity  of  the  route  be  broken."  In  Norton  v.  Wall  Kill 
Valley  Railroad ^  61  Barb.,  76,  Learned,  J.,  says:  "It  is  sug- 
gested that  if  commissioners  were  appointed  in  such  cases 
great  delay  might  ensue.  But  the  statute  gives  power  to 
the  company  to  limit  the  time  wuthin  which  this  applica- 
tion can  be  made.  All  they  have  to  do  is  to  notify  the 
property- holders.  After  such  notice,  the  persons  aggrieved 
have  but  a  limited  and  short  time  within  which  to  make 
the  application.  There  need  be  no  delay.  And  whenever 
there  is  reasonable  ground  of  complaint  as  to  the  route — a 
route  established  merely  by  the  will  of  the  company — I 
think  that  the  person  feeling  aggrieved  should' have  a  fair 
hearing  before  persons  competent  to  settle  the  question." 
The  foregoing  references  are  made  lor  the  purpose  of  show- 
ing the  true  spirit  and  purpose  of  these  laws,  and  that  the 
performance  of  the  preliminaries  required  is  indispensably 
necessary  before  proceedings  to  condemn  can  be  instituted. 
It  is  said  that,  although  the  petition  in  this  case  fails  to 
allege  the  performance  of  these  cocditions,  the  omission  is 
not  fatal,  and  that  it  is  but  a  defective  statement  of  a  good 
cause  of  action.  We  do  not  concur  in  this  view.  The  exer- 
cise of  the  power  of  eminent  domain  is  in  derogation  of 
common  right,  and  all  laws  conferring  such  power  must  be 
strictly  construed.  By  the  very  terms  of  the  law  under  con- 
sitleration,  these  allegations  miid  be  made  in  the  petition, 
and  we  think  that  they  are  as  much  jurisdictional  in  their 
character  as  is  the  fact  that  the  land-owner  and  the  railroad 
company  have  failed  to  agree.  "If  the  petition  docs  not 
state  the  facts  required  by  the  statute  to  be  stated,  an  objec- 
tion in  that  regard  can  be  raised  preliminarily  in  effect  by 
way  of  demurrer,  and  should  be  disposed  of  before  proceed- 
ing upon  the  merits.  If  such  objection  is  well  taken,  the 
proceeding  is  dismissed,  unless  a  proper  cause  for  amend- 
ment is  shown."  West  Shore  and  Buffalo  Railroad  Co.,  64 
How.  Prac,  216;  Fieri  Special  Pro.,  523.    So  far  from  any 
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amendment  being  suggested  in  the  particulars  mentioned, 
the  counsel  were  candid  enough  to  admit  that  maps  of  the 
route,  &c ,  had  not  in  fact  been  filed. 

It  only  remains,  then,  for  us  to  consider  whether  the 
above  mentioned  provisions  of  the  general  railroad  act 
{Th^  Code,  ch.  49),  are  applicable  to  the  petitioner.  The 
petitioner  was  incorporated  under  ch.  140,  Acts  1887.  Its 
charter  provides,  as  we  have  said,  that  it  should  have 
the  power  to  condemn  land  under  the  "same  rule^  and 
terms  as  are  prescribed  for  the  North  Carolina  Railroad 
Company."  The  charter  of  the  latter  company  does  not 
make  the  filing  of  a  map  of  the  route  and  the  giving  of 
notice,  &c.,  a  prerequisite  to  the  institution  of  proceedings  to 
condemn,  and  it  is  insisted  that  our  case  is  governed  by  the 
provisions  of  this  charter,  and  not  by  those  of  the  general 
railroad  act.  It  is  also  urged  that  the  Legislature  has  no 
power  to  change  the  charter  of  the  North  Carolina  Railroad 
Company  in  the  particulars  mentioned,  and  that  if  it  has 
attempted  to  do  so,  such  legislation  would  be  unconstitu- 
tional, because  it  would  impair  vested  rights.  It  is  well 
settled  that  a  mere  change  in  the  remedy  does  not  fall  within 
the  inhibitory  provisions  of  the  Constitution.  Cooley  Cons. 
Lim.,  287;  Railroad  v.  Kenncr,  14  Am.  &  Eng.  Railroad 
Cases,  30;  Hinton  v.  HinUyii,  Phil.,  415;  Railroad  v.  McDon- 
ald^ 12  Heisk.,  54;  Neiu  Jersey  v.  Weldon,  23  Am.  &  Eng. 
i  Railroad  Cases,  134.     But  this  question  does  not  arise  here, 

■  as  the  point  is  not  whether  the  general  act  applies  to  the 

*  charter  of   the   North   Carolina  Railroad    Company,    but 

whether  it  is  applicable  to  the  charter  of  the  petitioner.   This 

latter  charter  was  granted  in  1887  (ch.  49,  Acts  1887),  and 

must  be  construed  with  reference  to  existing  laws.     In  1883 

'  (see  §701  of  The  Code),  it  was  provided  that  "this  chapter 

(on  corporations)  and  the  chapter  on  railroads  and  tele- 
graphs, so  far  as  the  same  are  applicable  to  railroad  corpora- 
tions, shall  govern  and  control,  anything  in  the  special  act 
of  Assembly  to  the.  contrary  notwithstanding,  unless  in  the 
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act  of  the  General  Assembly  creating  the  corporation,  the 
section  or  sections  of  this  chapter  and  the  chapter  entitled 
'Railroads  and  Telegraph  Companies,'  shall  be  specially 
referred  to  by  number,  and,  as  such,  specially  repealed." 
This  provision  very  plainly  shows  that  it  was  the  intention 
of  the  Legislature  that  the  general  railroad  act  should  apply, 
and  that  its  important  provisions  should  not  be 'repealed, 
either  by  implication  or  bj'  hasty  legislation.  It  is  but  an 
aflSrmance  of  the  principle  that  the  repeal  by  implication  of 
a  general  law  by  a  private  statute  is  not  favored.  7  Myers' Fed. 
Dec.,  §2975.  But  the  statute  goes  a  step  further,  and  pre- 
scribes a  rule  of  construction  under  which  the  private  act, 
even  if  it  be  inconsistent  with  the  provisions  of  the  general 
law,  shall  not  repeal  them  "  unless  they  are  specially  referred 
to  by  number,  and,  as  such,  specially  repealed." 

It  is  unnecessary  to  determine  in  this  action  whether  this 
section  of  The  Code  applies  to  charters  in  existence  prior  to 
1883;  but  it  is,  we  think,  too  plain  for  argument  that  it 
does  govern  and  control  all  charters  granted  afttr  its  enact- 
ment. 

The  reference  in  the  petitioner's  charter  to  the  charter  of 
the  North  Carolina  Railroad  Company  can  have  no  greater 
effect  than  if  the  "terms  and  rules "  referred  to  had  been 
expressly  set  forth  in  the  act  of  incorporation,  and  these,  as 
we  have  seen,  must  give  way  to  the  general  law.  It  may  be 
further  remarked  that  there  is  no  real  conflict,  in  any  material 
particular,  between  the  two  remedies.  The  general  law  only 
superadds  certain  requirements  as  to  which  the  private  act 
is  silent.    They  may  well  be  construed  in  pari  materia. 

Holding,  as  we  do,  that  the  general  law  applies,  and  that, 
under  this  law,  the  petitioner  has  failed  to  set  forth  in  his 
petition  such  facts  as  constitute  a  cause  of  action,  we  must 
conclude  that  his  Honor  committed  no  error  when  he 
allowed  the  motion  of  the  defendant  and  dismissed  the  pro- 
ceeding. 

Proceeding  dismissed. 


28  IN  THE  SUPREME  COURT. 


I 


Manufacturing  Co.  v.  Assurance  Co. 


•THE  PIONEER  MANUFACTURING  COMPANY  v.  THE  PHOSNIX 

ASSURANCE  COMPANY  OF  LONDON. 

Coidiacis  of  Insurance — Stipulation  to  Arbitrate — Offer  of  Arbi- 
tration— Denial  of  Liability — Right  af  Action— -Evidence — 
Judge^s  Charge, 

1.  A  provision  in  a  policy  of  insurance,  to  the  effect  any  differences 
arising  as  to  the  amount  of  loss  or  damage  shall  be  submitted  to 
arbitration  at  the  written  request  of  either  party  8s  a  condition 
precedent  to  the  right  of  action,  is  not  against  public  policy,  and 
will  be  upheld  by  the  Courts. 

2.  Where  it  is  in  evidence  that  the  adjuster  of  the  insurance  company 
offered  the  assured  a  certain  suih  in  settlement  of  damages.  w*hich 
the  assured  declined,  that  constituted  **a  difference"  within  the 
meaning  of  the  policy. 

3.  Under  the  provibions  of  the  policy,  it  was  not  the  duty  of  the  defend- 
ant company  to  tender  an  agreement  to  arbitrate  to  the  assured 
for  execution  until  after  a  proposition  to  arbitrate  had  been 
acceded  to. 

4.  Where  it  was  in  evidence  that  the  defendant  company,  by  its  adjuster, 
wrote  a  letter  to  the  assured,  requesting  that  the  damages  ''be 
ascertained  by  appraisement,"  and  referring  to  a  paper  enclosed 
as  "indicating  an  agreement  for  that  purpose,"  which  enclosed 
paper  was  a  form  of  arbitration,  signed  by  the  defendant  company 
and  naming  the  arbitrator  selected  by  it,  with  a  blank  to  be  filled 
with  the  name  of  the  arbitrator  selected  by  assured,  and  providing 
thatjthe  award  should  be  '*  binding  and  conclusive  as  to  the 
amount  of  such  loss  or  damage,  but  shall  not  decide  the  liability 
of  the  insurance  company":  Held,  that  either  the  letter  or  the 

1  paper- writing  constituted  such  a  written  request  as  the  policy 

required,  and  that  it  was  error  for  the  Judge  below  to  charge,  in 
effect,  that  neither  of  them,  taken  separately,  constituted  such 
request. 

5.  If  the  assured  refuses  to  accede  to  a  proposition  to  ai  bitrate  in  accord- 

ance with  the  terms  of  the  policy,  and  the  insurance  company 
thereafter  denies  any  liability  under  the  policy,  no  right  of  action 
accrues  to  the  assured  bv  reason  of  such  denial. 


*  AvEBY,  J.,  and  Clark,  J.,  did  not  sli  in  this  case. 
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6.  Upon  the  question  as  to  whether  or  not  there  was  a  dental  of  liability 

by  the  insurance  company,  the  latter  is  entitled  to  show  all  the 
circumstances  under  which  the  alleged  denial  was  made.  In  such 
case,  evidence  is  admissible  that  the  assured  refused  to  sign  a 
printed  form  of  submission  to  arbitration,  giving  as  a  reason  that 
it  contained  a  provision  that  the  appraisers  should  not  decide  the 
liability  of  the  company. 

7.  In  such  case,  the  defendant  company  was  entitled  to  a  specific 

instruction  by  the  Court  "that  if  the  adjuster  of  the  defendant 
company  did  not  deny  liability  until  after  the  plaintiff  had  refused 
to  sign  a  submission  to  arbitration  unless  the  clause  providing  that 
the  appraisers  should  not  decide  the  liability  of  the  company 
should  be  stricken  out,  this  was  no  excuse  for  the  plaintiff's 
refusal  to  submit  to  appraisers,  and  such  denial  of  liability  was 
DO  waiver  of  the  plaintiff's  obligation  to  submit,  upon  a  written 
request,  to  appraisal,"  and  a  refusal  to  give  such  instiuction  was 
error. 

8.  It  is  error  to  embody  in  one  issue  two  propositions  to  which  the  jury 

may  give  different  responses. 

•This  was  a  civil  action,  tried  before  Averyj  J.,  and  a  jury, 
at  August  Term, 1888,  of  the  Superior  Court  of  Wake  County. 

The  plaintiff's  action  was  based  upon  a  policy  of  insurance 
issued  by  the  defendant  company,  by  which  it  contracted 
to  insure  against  loss  or  damage  by  fire,  certain  property  of 
the  plaintiff  described  in  the  complaint.  On,  or  about,  the 
20th  day  of  October,  1886,  all  of  said  property  was  destroyed 
by  fire  except  the  engine  and  two  boilers,  &c.,  which,  it  is 
alleged,  were  greatly  damaged.  The  defendant  denied  its 
liability  on  several  grounds,  which  are  Illustrated  by  the 
issues.  Much  testimony  was  introduced.  Seventy-six  special 
instructions  were  requested  by  the  defendant,  and  a  large 
number  of  exceplions  taken  to  the  rulings  of  the  Judge. 
Only  so  much  of  the  case  will  be  here  stated  as  is  necessary 
to  a  proper  understanding  of  the  opinion  of  the  Court. 

The  issues  upon  which  the  questions  considered  upon 
appeal  arose  were  as  follows : 

"8.  Did  a  difference  arise  between  plaintiff  and  defend- 
ant as  to  the  extent  of  damage  done  by  fire  to  the  engine, 
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two  boilers,  inspirator  and  connections,  not  destroyed  by 
fire?    Ans.  No. 

"9.  If  so,  did  the  defendant  request  of  the  plaintiff,  in 
writing,  in  accordance  with  the  requirements  of  the  policy 
sued  on,  that  the  amount  of  damage  to  said  articles  should 
be  assessed  by  appraisers,  and  did  plaintiff  refuse  such 
request?    An&  No. 

"  10.  Did  the  defendant  company,  at  the  time  of  making 
any  request  or  demand  for  arbitration  as  to  the  damage  to 
said  articles  of  property  not  destroyed  by  fire,  deny  its  liability 
to  plaintiff  under  the  said  policy  of  insurance?    Ans.  Yes." 

C.  M.  Hawkins  testified  as  follows:  "I  had  an  interview 
with  Mr.  Warren  and  the  other  adjusters  about  October  29th, 
in  my  office  on  Fayetteville  street.  I  think  that  Mr.  Churchill, 
Mr.  Dewey  and  Mr.  Warren  were  present,  and  I  believe  that 
Mr.  Cowper  was  present;  it  was  October  29th,  30th,  or  Novem- 
ber 1st  or  2d ;  I  believe  it  was  November  2d,  now.  Mr.  Warren 
came  in  with  the  others  and  handed  me  a  paper,  asking  me 
to  read  and  sign  it;  I  thought  I  had  the  paper  here,  but  do 
not  find  it  among  the  papers  that  I  have  here. 

"  One  morning  before  that,  I  went  down  to  the  place  where 
the  fire  had  taken  place,  with  Warren  ;  Warren  and  myself 
walked  around  the  engine  and  two  boilers  from  the  outside 
without  examining  them.  Mr.  Warren  said :  '  We  will  give 
you  $900  for  damages  to  engine,  two  boilers,  inspirator 
and  connections.' •  I  declined  to  take  the  offer.  Mr.  Warren 
made  the  offer  on  behalf  of  himself  and  his  agents  and 
adjusters  of  all  the  companies  interested.  I  proposed  to 
have  competent  persons  or  machinists  to  examine,  and  esti- 
mate the  loss.  Warren  said  that  the  only  way  to  do  that 
was  to  resort  to  arbitration.  I  told  him  that  I  had  no  objec- 
tion to  arbitration,  if  he  would  make  it  equally  binding  on 
me  and  all  parties  interested.  I  do  not  recollect  what  he  said, 
but  he  and  Mr.  Churchill  (and,  I  think,  some  other  adjus- 
ters) left  my  office  immediately  after  niy  reply  to  the  remark 
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of  Warren  about  arbitration.  I  next  saw  Warren  that  after- 
noon in  my  oflBce;  I  think  he  came  in  about  two  or  three 
o'clock,  in  company  with  Mr.  Churchill,  Mr.  Dewey  and 
Mr.  Pulaski  Cowper.  Mr.  Warren  handed  me  a  paper  to 
read.  I  said  I  was  willing  to  sign  it  if  it  bound  the  compa- 
nies interested  as  it  did  my  company — the  plaintiff  com- 
pany. I  told  him  what  my  objection  to  the  paper  was,  and 
pointed  out  an  objectionable  clause.  He  struck  that  clause 
out  and  substituted  another  [taper,  and  handed  it  to  me;  I  said 
that  the  second  paper  was  the  same,  but  differently  expressed ; 
I  said  that  it  was  the  same  old  gray  mare  colored  differently ; 
my  recollection  is  that  the  date  was  November  2d ;  it  may 
have  been  October  29th.  Mr.  Warren  said  that  if  I  did  not 
sign  that  paper  that  they  would  not  pay  me  anything.  He 
was  speaking  for  all  the  companies.  I  think  that  Mr. 
Churchill  said  to  Mr.  Warren,  *You  a  t  as  spokesman  for 
all  the  companies.'  I  think  that  all  the  agents  mentioned 
were  present;  I  am  not  sure  about  young  Mr.  Walter  Hay 
and  Mr.  Dewey.  Pulaski  Cowper  was  present.  Mr.  John 
Whitehead  was  present  at  thwt  time.  Mr.  Warren  walked 
across  the  floor  and  said,  *  We  don't  owe  you  one  dollar '  (or 
onecent,  perhaps,  he  said).  I  turned  around  and  asked  if 
he  meant  that  they  did  not  owe  us  anything.  Mr.  Warren 
said,  'Yes,'  and  we  all  then  left  the  office. 

"I  did  not  refuse  to  sign  either  of  those  papers,  but  said 
that  I  would  sign  them  if  they  should  be  made  equally  bind- 
ing on  the  insurance  companies  interested  as  they  were  on  me. 

"I  wrote  *  *  *  a  letter  to  Yarborough  House,  as  stated. 
There  had  been  previously  two  or  three  other  propositions 
submitted." 

Plaintiff  read,  in  evidence,  a  copy  of  the  lettef  (exhibit  D) 
written  just  after  the  adjusters  left  the  office  and  referred 
to  by  the  witness. 

Mr.  Hawkins  continued :  "  The  paper,  exhibit  E,  was 
received  by  me  after  my  letter,  marked  D,  was  written  and 
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sent,  and  I  referred  in  my  letter  to  correspondence,  letters 
and  contracts  tendered  prior  to  November  3d.  There  were 
two  papers  purporting  to  be  contracts  tendered  to  me  prior 
to  November  3d. 

"  I  cannot  tell  how  many  letters  I  received  from  Mr.  War- 
ren. I  do  not  recollect  that  Mr.  Warren  submitted  a  printed 
form  to  me  as  contract  of  arbitration.  I  cannot  identify  the 
pencil  memorandum." 

Defendants  here  read  exhibit  E. 

"  I  received  the  letter  marked  E  late  in  the  afternoon.  I 
do  not  recollect  having  the  paper  that  came  with  that  letter, 
nor,  if  I  had,  what  became  of  it.  My  impression  is,  that  the 
letter  was  brought  by  a  boy  to  me. 

"  I  think  that  the  exhibit  F,  and  a  pencil  memorandum, 
contained  all  propositions  submitted  to  me.  I  recollect  no 
other.  My  objection  to  the  proposition  F  was,  that  the  com- 
pany was  not  bound,  while  I  was  bound.  My  chief  objec- 
tion 10  the  paper  was,  that  Mr.  Warren  always  wrote,  and 
said  in  every  conversation,  that  he  waived  nothing.  Mr. 
Warren  first  said,  *I  neither  admit  nor  deny  liability.'  After 
that,  and  just  before  he  left  the  ofBce,  he  appeared  to  get 
angry,  and  said,  *  We  do  not  owe  you  one  dollar*  (or  one 
cent,  I  am  not  certain  which).  All  of  the  other  appraisers 
signed  an  agreement  that  bound  them  as  well  as  myself.  It 
was  not  the  stipulation  asked  for  by  Mr.  Warren." 

Sjt  sis  't'  "TT  ♦  TV 

"The  next  interview  was  in  Mr.  Hawkins*,  on  the  morning 
of  November  3d,  when,  pursuant  to  the  appointment  made 
the  day  before,  we  went  to  Mr.  Hawkins'  office.  Mr. 
Churchill,  Mr.  Dewey  and  myself  went  together  and  sub- 
mitted to  Afr.  Hawkins  a  form  of  agreement  to  be  submitted 
to  appraisers. 

"There  was  a  printed  paper  presented  to  myself  as  the 
special  agent  of  the  Phojnix  Assurance  Company  of  London, 
and  subscribed  by  me  for  that  company.    I  did  not  take  it 
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after  it  was  handed  him.  It  was  signed  by  Dewey  and 
Churchill,  as  agents  for  their  respective  companies. 

"  That  was  the  first  proposition  to  arbitrate  that  was  made. 
I  do  not  know  whether  the  paper  was  left  in  the  hands  of 
Hawkins,  Dewey  or  Churchill.  It  was  not  brought  by  me 
out  of  the  office.  It  is  my  best  recollection  that  I  last  saw 
it  in  the  hands  of  Mr.  Hawkins.  I  cannot  swear  that  it  was 
left  in  his  hands." 

The  defendants  proposed,  at  this  point,  to  prove  contents 
of  the  papers  which,  they  say,  are  different  from  exhibit  "I," 
and  insist  upon  their  right  to  do  so,  because  they  served  (as 
is  admitted)  a  notice  to  produce  Ihem.  The  plaintiff  pro- 
duced the  papers  ("(J")  in  response  to  that  notice.  The 
Court  held  that  there  was  not  sufficient  evidence;  that  the 
paper  referred  to  by  this  witness  was  left  in  the  hands  of 
C.  M.  Hawkins  for  plaintiff  company  to  allow  proof  of  the 
contents.  The  defendants  insisted  upon  their  right  because 
Mr.  Hawkins  said  that  he  did  not  recollect  that  any  printed 
form  of  arbitration  was  submitted  to  him,  and  that  he 
did  not  have  such  paper,  and  that  statement,  in  their  view, 
makes  notice  unnecessary. 

Upon  a  further  question,  made  to  counsel  for  plaintiff  and 
to  C.  M.  Hawkins  for  plaintiff,  C.  M.  Hawkins  answers  that 
lie  has  not  now  in  his  possession  any  paper,  such  as  described 
in  the  notice. 

Hawkins  further  testified  that,  according  to  the  best  of  his 
recollection,  he  has  never  had  any  printed  form  in  his  pos- 
session filling  the  description  in  the  paper  marked  **P." 

After  the  foregoing  testimony  was  offered,  the  defendant 
again  proposed  to  prove  the  contents  of  the  printed  paper 
referred  to  by  the  witness,  on  the  grounds  already  stated, 
and  the  further  grounds  that'  it  is  a  collateral  matter,  and 
that  it  is  not  necessary  to  produce  the  paper,  but  the  con- 
tents may  be  proven  without  notice  to  produce  or  account- 
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versation  ill  relation  to  which  Hawkins  teslitied;  (hat  Ihey 
liave  a  right  to  show  the  whole  conversation. 

The  plaintiff  objected  on  the  ground  that  the  witness  had 
testified  that  the  proposition  was  reduced  to  writing  before 
Hawkins  would  consider  it,  and  the  writing  is  the  highest 
evidence  of  what  the  proposition  was,  and  that  defendant 
cannot,  as  a  part  of  a  conversation,  offir  testimony  incom- 
petent, for  this  reason.  Objection  sustained.  Exception  by 
defendant. 

"The  interview  was  (considered  as)  interrupted  after  the 
printed  paper  was  offered.  The  adjusters  then  retired ;  when 
they  returned,  Mr.  Cowper  came  in,  representing  the  Lan- 
cashire Company,  and  llie  pencil  memorandum  was  then 
made. 

"That  paper  (pencil  memorandum)  was  made  just  after 
Mr.  Cowper  had  asked  Mr.  Hawkins  if  he  would  sign  a  paper 
of  a  particular  sort,  describing  it.    Mr,  Hawkins  said  that 
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he  would  not  sign  an  agreement  that  had  those  concluding 
words  in  it,  the  concluding  of  the  pencil  memorandum.  He 
added,  that  it  was  in  substance  what  the  former  agreement 
was  that  he  had  refused  to  sign;  that  was  all  he  did  say 
then." 

The  counsel  for  defendant  proposed  to  ask  the  witness 
whether  that  discussion  was  before  or  after  the  printed  form 
was  handed  to  Mr.  Hawkins.  Plaintiff  objected  on  the 
ground  that  the  printed  form  had  been  excluded,  and  the 
reference  to  it  is  made  by  counsel  in  order  to  prove  its  con- 
tents indirectly,  and  the  testimony  could  not  be  material  for 
any  other  purpose.  The  plaintiff  did  not  object  to  the  con- 
versation, but  to  directin;?  the  attention  of  the  witness  and 
jury  to  the  printed  form  The  plaintiff's  objection  sustained. 
Exception  by  defendant. 

"  The  paper  marked  'Q'  was  the  paper  referred  to  by  Mr. 
Hawkins  in  his  examination,  when  he  said  it  w^as  the  same 
old  gray  mare  of  another  color. 

"  When  Mr.  Hawkins  said  he  would  not  sign  an  agree- 
ment containing  the  phraseology  used  in  paper  'Q/  I  told 
him  that  he  had  exhausted  our  efforts  to  secure  an  appraise- 
ment, except  by  demand  in  writing,  and  that  he  had  driven 
us  to  that,  but  that  we  could  make  no  written  demand  until 
after  an  effort  to  agree  on  the  damage  had  failed,  and  a  dif- 
ference as  to  extent  of  loss  had  existed.  This  conversation 
was  in  relation  to  damage  to  engine,  boilers,  inspirator  and 
connections.  I  then  said  to  Mr.  Hawkins  that  Mr.  Churchill, 
Mr.  Dewey  and  I  would  inspect  the  property,  form  the  best 
opinion  we  could  of  the  maximum  extenUof  damage  by  fire 
to  those  articles,  to-wit,  engine,  boilers,  inspirator  and  con- 
nections, and  inform  him,  so  that  if  his  judgment  concurred 
with  ours,  we  could  avoid  the  necessity  of  an  appraisement. 
Mr.  Churchill,  Mr.  Dewey  and  myself  did  at  once  go  to  the 
ruins,  and,  relying  on  Mr.  Dewey's  judgment  agreed  that 
the  damage  was  seven  or  eight  hundred  dollars.     This  was 
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the  afternoon  of  the  third  day  of  November — early  in  the 
afternoon.     We  came  back  and  went  to  Mr.  Hawkins'  office, 
and  I  told  him  that  we  had  concluded  that  the  damage  did 
!i|  not  exceed  eight  hundred  dollars   to  engine,  two  boilers, 

'ji  inspirator   and   connections.     We  asked  him  if  he  would 

j  agree  that  such  was  the  extent  of  the  damage  to  that  prop- 

erty. He  said  that  he  had  made  up  no  judgment  of  his  own, 
but  would  go  and  look,  and  let  us  know.  He  went  out,  and 
came  back  after  an  absence  of  perhaps  half  an  hour,  more 
or  less,  and  gave  it  as  his  judgment  that  the  engine,  boilers, 
inspirator  and  connections  mentioned  had  been  made  worth- 
less by  the  fire.  I  thereupon  said  to  him,  *  Then  you  claim 
$3,000  or  $4,000  as  the  damage?'  He  answered,  *  Yes.'  I 
then  said  to  him,  *You  won't  accept  our  $800?'  He  said, 
*  No.'  I  said,  *  We  will  not  assent  to  your  figures.'  We  did 
not  agree.  I  then  said  to  Mr.  Hawkins,  *  Now,  here  is  a 
j  distinct  difference  between  us.'     Hawkins  said,  *  No,  there 

is  no  difference.'     I  replied,  *  If  $800  is  not  one  sum  and 
j  $3,000  is  not  another,  with  a  big  difference,  then  I  do  not 

understand  figures.'  I  then  remarked  that  I  now  could  do 
nothing  more  nor  less  than  in  writing  to  demand  an  appraise- 
ment of  the  articles  mentioned.  I  thereupon  wrote  letter 
of  November  3d,  marked  exhibit  *E'  (read  to  jury).  While 
I  was  preparing  a  paper  to  submit  with  this  letter,  and  had 
begun  to  prepare  it,  a  part  of  exhibit  *Q,'  Mr.  Churchill 
and  Mr.  Dewey  came  into  my  room,  and  I,  not  liking  the 
beginning  of  exhibit  *Q,'  laid  it  aside.  Mr.  Churchill 
picked  it  up,  and  for  himself,  without  any  interest  on  the 
part  of  my  company,  continued  it  and  finished  it.  I 
then  and  there  prepared  a  paper,  marked  exhibit  *F,' 
and  went  to  Mr.  Hawkins'  office  with  Mr.  Churchill  and  Mr. 
Dewey,  taking  with  me  the  papers  marked  *E'  and  *F.' 
Mr.  Churchill  or  Mr.  Dewey  took  paper  marked  *Q.'  I 
went  up  to  Mr.  Hawkins  and  handed  him  immediately  the 
papers  marked  *E'  and  'F,'  between  three  and  five  o'clock 
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ou  evening  of  the  3d  of  November.  At  the  same  time, 
exhibit  *Q'  was  handed  to  him.  I  said  to  Mr.  Hawkins 
that,  by  the  peculiar  environments  of  the  defendant  com- 
pany's policy,  I  could  not  recede  from  my  former  demand, 
that  the  form  of  appraisement  should  be  in  exact  accord 
with  the  terms  and  conditions  of  the  policy,  and  that  he 
would  find  that  the  paper  (exhibit  *F')  submitted  for  his 
signature,  clearly  followed  the  exact  phraseology  of  his 
policy,  and  I  had  intentionally  so  drawn, it,  determined  to 
place  my  company  on  all  of  its  rights,  as  he  had  refused  to 
subscribe  to  other  propositions  in  writing.  I  told  him 
to  examine  his  policy  and  sep  that  the  paper  *F' was  in 
exact  line  with  the  wording  of  his  policy,  or,  in  substance, 
that. 

"Mr.  Hawkins  stated  that  his  policy  was  in  his  safe.  I 
asked  him  if  he  would  not  pet  it,  and  repeated  my 
request.  He  said  that  he  was  feeling  very  badly  and 
would  answer  my  demand  next  morning.  I  told  him,  if  he 
proposed  to  refuse,  that  to  compel  me  to  remain  another  day 
would  extremely  embarrass  my  business,  as  I  had  been  here 
three  days  and  had  demands  on  me  from  other  places  He 
still  declined  then  and  there  to  examine  the  paper.  I  told 
him  that  I  could  not  wait  over  and  would  leave  that  night. 
Messrs.  Churchill,  Dewey  and  myself  then  left  Hawkins' 
office.  Before  we  got  a  square  away  from  his  office,  I  decided 
to  remain.  On  the  morning  of  the  4th,  Hawkins'  letter  of 
November  3d  was  handtd  to  me  and  other  adjusters.  The 
letter  was  handed  to  such  of  the  adjusters  as  were  there. 
Mr.  Dewey,  Walter  Hay,  T.  T.  Hay,  Churchill  and  Hutson 
Lee  (who  was  another  adjuster  and  arrived  that  day)  and 
myself  were  present. .  I  thereupon  wrote  my  letter  Novem- 
ber 4th,  marked  exhibit  *K.'  I  referred  in  that  letter  to 
exhibit  *D,'  to  which  it  was  an  answer.  I  left  that  even- 
ing. I  had  no  conference  with  Mr.  Hawkins  except  in  the 
presence  of  Mr.  Churchill  and  Mr.  Dewey.     Mr.  Cowper  was 
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present  at  one  of  these  interviews.  Several  times  during 
November  3d,  Mr.  Hawkins  directed  questions  to  me,  which 
forced  me  (in  order  to  avoid  misunderstandings),  as  I  told 
him  at  the  time,  expressl}^  to  say  that  I  would  not  commit 
my  company  to  either  an  admission  or  denial  of  liability. 

"At  our  last  interview  Mr.  Hawkins  said  to  me,  *Then,  I 
understand  you  to  say  you  owe  me  nothing?*  I  replied, 
*No,  sir;  you  misunderstand  me;  I  repeat  what  I  have  here- 
tofore told  you,  that  I  will  not  commit  my  company  now  to 
an  admission  or  denial  of  liability.'" 

The  defendant  excepted  to  the  issue  submitted  by  the 
Court — No.  10.  The  defendant  also  requested  of  the  Court 
to  amend  the  ninth  issue,  as  settled  by  the  Court,  by  striking 
out  the  words  "  refuse  such  request,"  and  inserting  in  lieu 
thereof  the  words  "fail  or  refuse  to  comply  with  such 
request,"  which  was  refused  by  the  Court.  The  defendant 
also  requested  the  Court  to  submit  to  the  jury  in  a  separate 
issue,  whether  the  plaintiff  had  failed  or  refused  to  comply  with 
such  request,  which  was  refused  b}^  the  Court.  To  both  of 
these  refusals  the  defendant  excepted. 

Defendant  also  excepted  to  refusal  of  the  Court,  on  the 
subsequent  request  to  divide  issue,  now  numbered  nine,  so 
as  to  submit  separately,  requested,  whether  plaintiff  "failed" 
i|  and  whether  he  "refused,"  on  a  proper  request,  furnished 

proof,  or  to  insert  the  word  "fail"  before  the  word  "refuse," 
in  said  issue. 

There  was  much  other  testimony  corroborative  and  con- 
tradictory of  the  chief  witnesses,  the  material  parts  of  whose 
jj.  evidence  has  been  set  out. 

The  policy  of  insurance  contained  the  following  stipula- 
tion and  agreement: 

Exhibit  A. 


When  property  is  damaged,  the  assured  shall  forthwith 
cause  it  to  be  put  in  order,  assorting  and  arranging  the 
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various  articles  according  to  their  kinds,  separating  the 
damaged  from  the  undamaged,  and  shall  cause  an  inventory 
to  be  made  and  furnished  the  company  of  the  whole,  naming 
the  quantity,  quality  and  cost  of  each  article.  The  amount 
of  sound  value,  and  of  the  loss  or  damage,  shall  be  deter- 
mined by  agreement  between  the  company  and  the  assured; 
but  if,  at  any  time,  differences  shall  arise  as  to  the  amount 
of  loss  or  damage,  or  as  to  any  question,  matter  or  thing 
concerning  or  arising  out  of  this  insurance,  every  such  dif- 
ference shall,  at  the  written  request  of  either  party,  be  sub- 
mitted, at  an  equal  expense  to  each  of  the  parties,  to  two 
competent  and  impartial  persons— one  to  be  chosen  by  each 
part)' — and  the  two  so  chosen  shall  select  an  umpire  to  act 
with  them  in  case  of  their  disagreement:  Providedy  hoivever, 
that  none  of  the  persons  so  chosen  shall  be  interested  in  the 
loss  as  creditors,  or  otherwise,  or  related  to  the  assured  or 
sufferers;  and  the  award,  in  writing,  of  any  two  of  said  per- 
sons shall  be  binding  and  conclusive  as  to  the  amount  of 
such  loss  or  damage,  or  as  to  any  question,  matter  or  thing 
so  submitted,  but  shall  not  decide  the  liability  of  this  com- 
pany. 

Exhibit  D. 

November  3d,  1886 
Messrs.  L  R.  Warren  and  others  : 

Gentlemen:  Referring  to  the  correspondence  between  the 
agents  and  adjusters  of  the  several  insurance  companies 
whose  policies  I  hold  for  insurance  upon  the  property  of  the 
Pioneer  Manufacturing  Company,  I  beg  to  state  that  I  have 
furnished  everything  with  regard  to  the  loss  of  the  Pioneer 
Manufacturing  Company,  occasioned  by  the  fire  on  October 
20th,  1886,  which  you  have  required,  as  far  as  it  was  in  my 
power  to  do,  and  I  have  also  expressed  my  willingness  to 
furnish  you  with  any  other  proof  or  give  you  any  other 
information  which  could  be  furnished  or  given.     I  have  also 
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submitted  to  you  the  vouchers  in  support  of  the  company's 
claim  for  loss,  and  I  have  also  proposed  that  we  should  take 
up  the  said  company's  claim  for  loss,  and  go  over  it,  item  by 
item,  to  the  end  that  if  any  item  is  objected  to  by  you,  you 
may  specify  the  ground  of  objection  in  order  that  the  same 
may  he  removed  or  adjusted  conformably  to  the  terms  and 
conditions  of  your  respective  policies  of  insurance.  I  under- 
stand you  do  not  accede  to  the  proposition,  but,  on  the  con- 
trary, you  have  declared  that  you  do  not  recognize  or  admit 
the  fact  that  your  said  companies  are  liable  to  one  dollar  of 
loss  on  account  of  said  policies 

It  is,  therefore,  only  left  to  me  to  request  you  to  furnish 
your  blanks,  upon  which  I  may  duly  make  out  and  forward 
to  you  the  proof  of  loss  of  said  Pioneer  Manufacturing  Com- 
pany, as  required  by  said  several  policies  of  insurance. 

Yours  very  truly, 

C.  M.  Hawkins, 

President 
Exhibit  E. 

Raleigh.  N.  C,  November  3,  1886. 

Pioneer  Manufadurivg  Compariy,  Cdin  M.  Hawkins^  President, 
Raleighy  N.  C. : 

Dear  Sirs:  A  difference  existing  between  us  as  to  the 
extent  of  the  damage  by  fire  (October  20,  1886)  to  property 
covered  by  the  second  item  of  our  policy,  viz.:  engine  and 
two  boilers,  including  inspirator  and  connections,  we  hereby 
request  that  said  damage  be  ascertained  by  appraisement, 
in  accordance  with  the  terms  and  conditions  of  our  said 
policy,  and  to  that  end  submit  herewith,  executed  by  us,  a 
paper  indicating  an  agreement  for  that  purpose,  which  we 
beg  you  will  sign,  first  filling  in  the  name  of  the  party 
selected  by  you  as  appraiser. 

Yours  very  truly, 
Phcenix  Assurance  Co.  of  London, 

L.  R.  Warren,  Special  Agent, 
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Exhibit  F. 

A  diflference  existing  between  Pioneer  Manufacturing 
Company  and  Phoenix  Assurance  Company  of  London,  as 
to  the  extent  of  the  loss  by  fire  on  October  20,  1886,  on 
engine  and  two  boilers,  including  inspirator  and  connections, 
in  engine  room  attached  to  main  building  of  said  Pioneer 
Manufacturing  Company ;  and  said  Assurance  Company 
having,  in  writing,  requested  that  an  appraisement  of  such 
loss  or  damage  be  had  in  accordance  with  the  terms  and 
conditions  of  said  Insurance  Company's  policy  on  said  prop- 
erty, it  is  hereby  agreed  by  and  between  said  parties  that 

B.  R.  Harding   and ,  one  of  whom  is 

chosen  by  said  Manufacturing  Company  and  the  other  by 
said  Insurance  Companj',  and  neither  of  whom  is  interested 
in  said  loss  as  creditors,  or  otherwise,  nor  related  t)  assured 
or  sufiFerers,  shall  estimate  and  appraise  at  the  true  cash 
value  what  such  loss  or  damage  by  said  fire  to  said  property 
is.  The  two  persons  so  chosen  shall  select  an  umpire  to  act 
for  them  in  case  of  their  disagreement,  but  such  person  so 
chosen  shall  not  be  one  who  is  interested  in  the  loss,  or  cred- 
itor, or  otherwise,  nor  related  to  assured  or  sufferers.  The 
said  appraisement  shall  be  at  an  equal  expense  to  the  parties 
hereto.  The  award,  in  writing,  of  any  two  of  said  persons 
so  selected  shall  be  binding  and  conclusive  as  to  the  amount 
of  such  loss  or  damage,  but  shall  not  decide  the  liability  of 
said  Insurance  Company.     Witness  the  following  signature 

and  seals : 

PncENix  Assurance  Co.  of  London,  [Seal.] 

By  L.  R.  Warren,  Adjuster.  [Seal.] 

Exhibit  I. 

It  is  agreed  by  and  between  the  Pioneer  Manufacturing 
Company,  of  the  one  part,  and  the  insurance  companies 
whose  names  are  hereto  subscribed,  of  the  other  part,  that 
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ing  for  loss  of  it.  Objection  sustained.  Exception  by 
defendant. 

Defendant  then  proposed  to  show  that  C.  M.  Hawkins 
refused  to  sign  the  printed  form  of  submission,  stating  to 
witness,  as  a  reason,  that  it  contained  a  provision  that  the 
appraisers  should  not  decide  the  liability  Of  the  company. 

Objection  was  sustained,  and  defendant  excepted. 

Witness  then  continued:  **No  other  printed  proposition 
was  tendered  except  that  one  discussed,  or  written  ones 
except  those  already  discussed.  We  had  a  conversation 
about  submitting  to  arbitration  with  Mr.  Hawkins.  We 
stated  the  terms  of  the  proposition  verbally  to  Mr.  Hawkins, 
when  he  replied  to  us  to  reduce  our  proposition  to  writing, 
and  we  accordingly  did  reduce  the  proposition  immediately 
to  writing." 

The  defendant  proposed  to  show  what  the  witness  and 
other  adjusters  verbally  proposed  as  the  terms  of  arbitration, 
and  insisted  upon  their  right  to  show  this,  as  a  part  of  a  con- 
versation in  relation  to  which  Hawkins  testified ;  that  thej' 
have  a  right  to  show  the  whole  conversation. 

The  plaintiff  objected  on  the  ground  that  the  witness  had 
testified  that  the  proposition  was  reduced  to  writing  before 
Hawkins  would  consider  it,  and  the  writing  is  the  highest 
evidence  of  what  the  proposition  was,  and  that  defendant 
cannot,  as  a  part  of  a  conversation,  offtr  testimony  incom- 
petent, for  this  reason.  Objection  sustained.  Exception  by 
defendant. 

"The  interview  was  (considered  as)  interrupted  after  the 
printed  paper  was  offered.  The  adjusters  then  retired ;  when 
they  returned,  Mr.  Cowper  came  in,  representing  the  Lan- 
cashire Company,  and  the  pencil  memorandum  was  then 
made. 

"That  paper  (pencil  memorandum)  was  made  just  after 
Mr.  Cowper  had  asked  Mr.  Hawkins  if  he  would  sign  a  paper 
of  a  particular  sort,  describing  it.    Mr.  Hawkins  said  that 
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he  would  not  sign  an  agreement  that  had  those  concluding 
words  in  it,  the  concluding  of  the  pencil  memorandum.  He 
added,  that  it  was  in  substance  what  the  former  agreement 
was  that  he  had  refused  to  sign ;  that  was  all  he  did  say 
then." 

The  counsel  for  defendant  proposed  to  ask  the  witness 
whether  that  discussion  was  before  or  after  the  printed  form 
was  handed  to  Mr.  Hawkins.  Plaintiff  objected  on  the 
ground  that  the  printed  form  had  been  excluded,  and  the 
reference  to  it  is  made  by  counsel  in  order  to  prove  its  con- 
tents indirectly,  and  the  testimony  could  not  be  material  for 
any  other  purpose.  The  plaintiff  did  not  object  to  the  con- 
versation, but  to  directino;  the  attention  of  the  witness  and 
jury  to  the  printed  form  The  plaintiff's  objection  sustained. 
Exception  by  defendant. 

"  The  paper  marked  *Q'  was  the  paper  referred  to  by  Mr. 
Hawkins  in  his  examination,  when  he  said  it  was  the  same 
old  gray  mare  of  another  color. 

"  When  Mr.  Hawkins  said  he  would  not  sign  an  agree- 
ment containing  the  phraseology  used  in  paper  *Q/  I  told 
him  that  he  had  exhausted  our  efforts  to  secure  an  appraise- 
ment, except  by  demand  in  writing,  and  that  he  had  driven 
us  to  that,  but  that  we  could  make  no  written  demand  until 
after  an  effort  to  agree  on  the  damage  had  failed,  and  a  dif- 
ference as  to  extent  of  loss  had  existed.  This  conversation 
was  in  relation  to  damage  to  engine,  boilers,  inspirator  and 
connections.  I  then  said  to  Mr.  Hawkins  that  Mr.  Churchill, 
Mr.  Dewey  and  I  would  inspect  the  property,  form  the  best 
opi-nion  we  could  of  the  maximum  extent,of  damage  by  fire 
to  those  articles,  to-wit,  engine,  boilers,  inspirator  and  con- 
nections, and  inform  him,  so  that  if  his  judgment  concurred 
with  ours,  we  could  avoid  the  necessity  of  an  appraisement. 
Mr.  Churchill,  Mr.  Dewey  and  myself  did  at  once  go  to  the 
ruins,  and,  relying  on  Mr.  Dewey's  judgment,  agreed  that 
the  damage  was  seven  or  eight  hundred  dollars.     This  was 
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equally  binding  upon  both  parties;  that  this  provision  of 
the  policy  was  binding  and  legal,  and  the  plaintiff  was 
bound,  under  the  policy,  to  accede  to  that  or  a  similar 
appraisal." 

The  Court,  after  charging  the  jury,  said  that  the  instruc- 
tions given  were  in  lieu  of  those  asked. 

The  instructions  given  are  in  part  a  compliance  wiih  said 
requests  by  stating  the  same  propositions  in  different  lan- 
guage, and  where  there  is  no  such  compliance,  it  is  intended 
as  a  refusal  without  marking  each  request  as  given  or 
refused.  Some  of  said  requests  are  mere  recapitulations  of 
the  testimony,  and  so  far  as  they  are  correct  recitals  of  the 
evidence  are  complied  with  in  the  recapitulation  of  the  testi- 
mony by  the  Court. 

Upon  the  questions  arising  upon  the  foregoing  prayers  for 
instruction,  the  Court  charged — 

8.  If  the  defendant's  adjuster,  Warren,  acting  on  behalf 
of  defendant  company,  offered  to  adjust  the  loss  on  a  basis 
of  valuation  of  engine,  two  boilers,  inspirator  and  connec- 
tions, not  destroyed  by  fire,  at  either  $750,  $800  or  $900,  or 
any  other  definite  sum,  and  the  plaintiff  company,  through 
its  president,  C.  M.  Hawkins,  refused  to  accept  said  offer, 
and  settled  on  said  basis,  then  a  difference  did  arise,  and  the 
jury  would  so  find  Yes  to  the  Sth  issue.  The  burden  is 
on  tlie  defendant  to  establish  the  affirmative  of  this  issue. 

9.  If,  after  such  difference  had  arisen,  the  defendant's 
adjuster,  L.  R.  Warren,  sent  to  C.  M.  Hawkins  the  letter 
marked  Exhibit  E,  and  sent  also  accompanying  said  letter  a 
paper  marked  Exhibit  F,  or  a  copy  of  said  paper  signed  by ' 
said  W^arren,  as  it  purported  to  be,  then  the  plaintiff  did 
request,  in  writing,  according  to  the  requirement  of  the 
policy,  that  the  damage  should  be  assessed  by  appraisers.  If 
such  request  was  made  and  refused,  the  jury  would  respond 
to  the  9th   issue   Yes.      But   if   said   request   in    writing 


FEBRUARY  TERM,  1890  45 


Manttfacturino  Co.  v.  Asscrancb  Co. 


marked  F,  was  not  delivered  to  C.  M.  Hawkins,  and  no 
request  was  banded  to  Hawkins  other  than  that  marked 
exhibit  I,  which  is  not  signed  by  Warren  as  an  adjuster  of 
the  defendant,  then  no  request  in  writing  was  made,  and  the 
jury  would  respond  to  the  9th  issue  No. 

10.  If  L.  R.  Warren,  the  adjuster  of  the  defendant  com- 
pany, declared  to  C.  M.  Hawkins,  pre^ident  of  the  plaintiff 
company,  in  the  office  of  the  latter,  without  qualification, 
that  he  would  not  for  his  company,  or  his  company  would 
not,  pay  one  dollar  or  one  cent  for  loss  by  reason  of  the  fire, 
and  walked  immediately  out  of  the  said  office,  then  such 
declaration  was  a  denial  of  liability  on  the  part  of  the 
defendant,  and  the  jury  would  respond  to  the  10th  issue 
Yes.  If  the  said  Warren  did  not  make  said  unqualified 
declaration,  or  if  said  Warren  said  only  that  he  neither 
admitted  nor  denied  liability,  then  there  was  no  denial,  and 
the  jury  would  respond  No  to  the  10th  issue. 

11.  If  the  said  L.  R.  Warren  wrote  and  caused  to  be 
delivered  to  said  C.  M.  Hawkins  the  letter  put  in  evidence 
and  marked  "  K,"  then  the  jury  will  respond  Yes  to  the  11th 
issue.  I  believe  it  is  admitted  that  the  letter  was  sent  and 
received. 

13.  If  the  defendant's  adjuster  (Warren)  declared,  without 
qualifications,  to  said  C.  M.  Hawkins,  in  the  office  of  the  lat- 
ter, that  his  company — meaning  defendant  (ompany,  or  he, 
for  the  defendant  company — would  not  pay  one  dollar  or 
one  cent  of  loss  to  plaintiff  on  account  of  loss  by  the  fire, 
and  immediatelv  left  said  office,  then  such  declaration  was 
denial  of  liability. 

There  was  a  verdict  for  the  plaintiff  on  the  issues,  where- 
upon the  defendant  moved  the  Court  for  a  new  trial. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  from 
which  the  defendant  appealed. 
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Messrs.  T,  C.  Fullery  Spier  Whitaker  and  E.  C,  Smithy  for  the 
plaintiff. 

Messrs.  J.  W.  Hinsdale,  C,  M,  Busbee  and  F.  H,  Busbee,  for 
the  defendant. 

Shephekd,  J.:  The  defendant  relies  upon  several  defences, 
but  the  only  one  necessary  to  be  considered  in  order  to  dis- 
pose of  this  appeal  is  founded  upon  the  following  clause  in 
the  f)olicy  of  insurance,  which  is  the  basis  of  this  action: 

"The  amount  of  sound  value,  and  of  the  loss  or  damage, 
shall  be  determined  by  agreement  between  the  company  and 
the  assured,  but  if,  at  any  time,  differences  shall  arise  as  to 
the  amount  of  loss  or  damage,  *  *  *  every  such  differ- 
ence shall,  at  the  written  request  of  either  party,  be  submit- 
ted, at  an  equal  expense  to  each  of  the  parties,  to  two  com- 
petent and  impartial  persons — one  to  be  chosen  by  each 
party — and  the  two  so  chosen  shall  select  an  umpire  to  act 
with  them  in  case  of  their  disagreement,  *  *  *  and  the 
award,  in  writing,  of  any  two  of  said  persons  shall  be  bind- 
ing and  conclusive  as  to  the  amount  of  such  loss  or  damage, 
or  as  to  any  question,  matter  or  thing  so  submitted,  but  shall 
not  decide  the  liability  of  the  company.  *  *  *  It  is 
furthermore  hereby  expressly  provided  and  mutually  agreed 
i  that  no  suit  or  action  against  this  company  for  the  recovery 

of  any  claim  by  virtue  of  this  policy  shall  be  sustainable  in 
any  Court  of  law  or  chancery  until  after  an  award  shall 
have  been  obtained,  fixing  the  amount  of  the  claim  in  the 
manner  above  provided.  *  *  *  And  it  is  hereby  under- 
stood and  agreed  by  and  between  the  Phoenix  Assurance 
Company  of  London  and  the  assured  that  this  policy  is 
made  and  accepted  with  reference  to  the  foregoing  terms 
and  conditions." 

It  is,  we  think,  well  settled  that  such  a  provision  in  a  con- 
tract of  insurance  is  not  against  public  policy,  and  that  it 
will  be  upheld  by  the  Courts,  in  so  far  as  it  provides  for  the 
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submission  to  arbitration  of  the  amount  of  loss  or  damage 
sustained  by  the  assured. 

A  policy  of  insurance,  precisely  similar  to  the  one  under 
consideration,  was  declared  to  be  valid  by  the  Supreme 
Court  of  New  Jersey,  in  the  case  of  L.  L.  tSc  G  Insurance  Co. 
V.  Wolffy  17  Ins.  Law  Journal,  714;  14  Atlantic  R.,  56!,  and 
this  decision  is  abundantly  sustained  by  the  highest  authority. 

"Agreements  for  determining  only  the  amount  to  be  recov- 
ered by  arbitration  are  valid,  and  the  determination  by 
arbitration  of  the  amount  of  damages  to  be  recovered,  or  the 
.time  of  payment,  may  lawfully  be  made  a  condition  prece- 
dent." Scott  V.  Avery,  5  Ho.  of  Lords  Cases,  811;  2  Addison 
Contracts,  294;  Morse  on  Arbitration  and  Awards,  93;  May 
on  Insurance,  493;  Perkins  v.  U.  S,  Electric  lAght  Co.,  16 
Fed.  Rep.,  513 ;  Gauche  v.  London  &  Lancashire  Ins,  Co.,  1  Fed. 
Rep.,  347 ;  Carroll  v.  G.  F.  Ins  Co.,  13  Pac.  Rep.  (Cal.),  8G3. 

In  Russell  v.  Pdlegrini,  38  E.  L.  &  E.,  101,  Lord  Campbell 
said:  "When  a  cause  of  action  has  arisen,  the  Courts  can- 
not be  ousted  of  their  jurisdiction,"  but  added  that  "parlies 
may  come  to  an  agreement  that  there  shall  be  no  cause  of 
action  until  their  differences  have  been  referred  to  arbitra- 
tion." 

"  Both  sides  admit  that  it  is  not  unlawful  for  parties  to 
agree  to  impose  a  condition  precedent,  with  respect  to  the 
mode  of  settling  the  amount  of  damage,  or  the  time  of  pay- 
ing it,  or  any  matters  of  that  kind,  which  do  not  go  to  the 
root  of  the  action.  On  the  other  hand,  it  is  conceded  that 
any  agreement  which  is  to  prevent  the  suffering  party  from 
coming  into  a  Court  of  law — or,  in  other  words,  which  ousts 
the  Courts  of  their  jurisdiction — cannot  be  supported." 
Edwards  v.  The  Aberayron  Mutual  Ship  Ins.  Co.  (limited), 
1  Q.  B.  Div.,  593  (1875). 

"  I  take  the  law  as  settled  by  the  highest  authority — the 
House  of  Lords — to  be  this :  There  are  two  cases  where  such 
a  plea  as  the  present  is  successful — first,  where  the  action 
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can  only  be  brought  for  the  sura  named  by  the  arbitrator; 
secondly,  where  it  is  agreed  that  no  action  shall  be  brought 
till  there  has  been  an  arbitration,  or  that  arbitration  shall 
be  a  condition  precedent  to  the  right  of  action."  Dawson  v. 
Fitzgerald,  1  Exchequer  Div.,  260  (1876). 

"  Since  the  case  of  Scott  v.  Avery,  in  the  House  of  Lords, 
the  contention  that  such  a  clause  is  bad,  as  an  attempt  to 
oust  the  Courts  of  jurisdiction,  may  be  passed  by." 

See  also  Porter's  Laws  of  Insurance,  210,  and  Casser  v. 
Sun  Fire  Office  (Supreme  Court  Minn.,  1890),  Insurance  L.  J. 

The  contention  of  the  defendant  company  is,  that  a  differ- 
ence arose  as  to  the  amount  of  damage  to  the  engine,  boilers, 
(fee,  that  the  defendant  made  a  written  request  of  the  plain- 
tiff that  the  said  diflference  should  be  submitted  to,  and 
determined  by,  arbitrators,  and  in  accordance  with  the  terms 
of  the  policy,  and  that  the  plaintiff,  without  legal  excuse, 
refused  to  comply  with  said  request. 

The  submission  to  arbitration  upon  the  written  request  of 
the  defendant,  being  clearly  a  condition  precedent  to  the 
right  of  action,  we  are  now  to  determine  whether  the  defend- 
ant company  has  placed  itself  in  such  a  position  as  to  defeat 
the  present  action  by  reason  of  the  non-performance  of  the 
said  condition  by  the  plaintiff. 

1.  As  a  first  step  in  the  establishment  of  this  defence,  it 
was  incumbent  on  the  defendant  to  show  that  a  difference, 
in  respect  to  the  particulars  mentioned,  had  arisen,  and,  in 
order  to  determine  this  question,  the  eighth  issue  was  sub- 
mitted to  the  jury. 

The  defendant  requested  his  Honor  to  charge  the  jury 
that,  according  to  the  plaintiff's  own  testimony,  through  its 
president,  Hawkins,  such  a  difference  had  arisen  between 
the  parties. 

The  Court  declined  to  give  this  instruction,  and  the  jury 
found  the  said  issue  in  the  negative. 
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Hawkins  testified  that  L.  R.  Warren,  the  adjuster  of  the 
defendant  company,  offered  him  nine  hundred  dollars  in 
settlement  of  the  damages  to  the  above  mentioned  property, 
and  that  he,  Hawkins,  declined  to  accept  the  said  offer. 
This  surely  constituted  a  "difference,"  within  the  mean- 
ing of  the  word  as  used  in  the  policy,  and  the  subse- 
quent negotiations  as  to  arbitration  must  have  been  based 
entirely  upon  the  assumption  that  such  a  difference  existed. 

We  are,  therefore,  of  the  opinion  that  his  Honor  erred  in 
declining  to  give  the  instruction  prayed  for,  and  we  presume 
that  he  only  permitted  the  finding  of  the  jury  to  stand, 
upon  the  ground  that  it  became  immaterial  in  view  of  the 
verdict  upon  the  succeeding  issue. 

2.  This,  the  ninth  issue,  involves  the  second  branch  of  the 
inquiry,  and  is  in  the  following  words: 

"If  so  (that  is,  if  there  was  a  difference),  did  the  defend- 
ant request  the  plaintiff,  in  writing,  in  accordance  with  the 
requirement  of  the  policy  sued  on,  that  the  amount  of  dam- 
age to  said  articles  should  be  assessed  by  appraisers,  and  did 
the  plaintiff  refuse  such  request"? 

The  defendant  tendered  two  issues,  which  divided  the 
proposition  contained  in  that  which  was  submitted  by  the 
Court.  These  issues  were  refused,  and  the  defendant  excepted 
to  such  refusal,  and  also  to  the  issue  actually  submitted. 
This  exception  finds  direct  support  in  Emry  v.  Railroad,  102 
N.  C,  209,  where  it  is  said  that  "  it  is  misleading  to  embody 
in  one  issue  two  propositions,  as  to  which  the  jury  might 
give  different  responses,  and,  on  exception  taken  in  apt  time, 
a  new  trial  will,  in  such  cases,  be  granted." 

We  prefer,  however,  to  base  our  decision  upon  grounds 
which  more  closely  affect  the  merits  of  the  defence,  and  we 
will,  therefore,  inquire  whether  there  was  error  in  the 
instruction  of  the  Court  upon  the  said  issue. 

Hawkins  testified  that  he  received  the  letter  (exhibit  "  E  ") 
from  Warren,  the  adjuster  of  the  defendant  company,  on 
106—4 
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the  3d  of  November,  and  that  before  he  had  written  his  let- 
ter (exhibit  "  D "),  which  was  dated  on  the  same  day,  Mr. 
Warren  had  handed  him  exhibit  "F,"  which,  he  admits, 
was  a  proposition  tendered  to  him  by  the  said  Warren.  Mr. 
Hawkins  further  says:  "  I  think  that  the  exhibit  *  F*  and  a 
pencil  memorandum  contained  all  the  propositions  submit- 
ted to  me.  *  *  *  My  objection  to  the  proposition  *  F ' 
was  that  the  company  was  not  bound,  while  I  was  bound." 

Now,proposition"F"  was  a  paper  drawn  in  strict  conformity 
to  the  provisions  of  the  policy,  and  it  provided  that  the 
award  should  be  "  binding  and  conclusive  as  to  the  amount 
of  such  loss  or  damage,  but  shall  not  decide  the  liability  of 
said  insurance  company."  Not  only  was  it  executed  by  the 
defendant  company,  but  it  contained  the  name  of  the  arbi- 
trator selected  by  it,  and  was  complete  in  every  respect,  save 
its  execution  by  the  plaintiff  company  and  the  insertion  of 
the  name  of  the  arbitrator  to  be  selected  by  ir.  The  policy 
does  not  require  any  particular  form  of  written  request,  and 
we  can  conceive  of  no  stronger  one  than  this  paper  which 
the  plaintiff  admitted  was  submitted  to  him. 

Again,  the  plaintiff  admitted  that  he  received  letter  "E  " 
This  was  a  formal  request  for  an  arbitration  or  appraise- 
ment, and  it  referred  to  "a  paper  indicating  an  agreement 
for  that  purpose,"  and  executed  by  the  defendant,  which  the 
plaintiff  was  requested  to  sign.  Hawkins  does  not  deny 
that  he  received  the  enclosure;  but  if  he  did  not  receive  it, 
the  letter  was  none  the  less  a  written  request  to  arbitrate 
according  to  "terms  and  conditions"  of  the  policy.  If  the 
paper  enclosed  was  not  drawn  in  accordance  with  such  terms 
and  conditions,  it  was  the  duty  of  the  plaintiff  to  have  made 
it  known,  so  that  a  proper  agreement  could  have  been  pre- 
pared. Besides,  it  was  not  the  duty  of  the  defendant  to  ten- 
der the  agreement  until  after  the  proposition  had  been 
acceded  to,  and  it  will  be  further  observed  that  the  letter 
did  not  request  a  submission  to  arbitration  according  to  the 
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term?  of  the  policy  as  interpreted  by  the  enclosed  paper,  but 
that  the  submission  to  arbitration  was  to  be  in  accordance 
with  the  terms  of  the  policy,  and  the  paper  was  submitted 
only  as  "  indicating  an  agreement "  to  effectuate  that  purpose. 

The  Court  charged  the  jury  upon  the  said  issue  as  follows: 

"9.  If,  after  such  difference  had  arisen,  the  defendant's 
adjuster,  L.  R.  Warren,  sent  to  C.  M.  Hawkins  the  letter 
marked  exhibit '  E,'  and  sent  also  accompanying  said  letter  a 
paper  marked  exhibit  *  F,'  or  a  copy  of  said  paper  signed  by 
said  Warren,  as  it  purported  to  be,  then  the  plaintiff  did 
request  in  writing,  according  to  the  requirement  of  the 
policy,  that  the  damage  should  be  assessed  by  appraisers. 
If  such  request  was  made  and  refused,  the  jury  would  respond 
to  the  9th  issue  Yes.  But  if  said  request  in  writing,  marked 
*  F/  was  not  delivered  to  C.  M.  Hawkins,  and  no  request  was 
handed  to  Hawkins  other  than  that  marked  exhibit  *  I,' 
which  is  not  signed  by  Warren  as  an  adjuster  of  the  defend- 
ant, then  no  rtquest  in  writing  was  made,  and  the  jury 
would  respond  to  the  9th  issue  No." 

This  instruction  iss  to  the  effect  that  neither  exhibit  *E'  nor 
'F,'  taken  separately,  would  constitute  such  a  written  request 
as  is  required  by  the  policy,  whereas  we  have  seen  that  either 
paper  would  be  sufficient. 

This  error  is  not  cured  in  the  latter  part  of  the  instruction, 
which  speaks  jof  the  delivery  to  plaintiff  of  the  "request  in 
writing,  marked  '  F.'"  If  such  paper  was,  in  the  opinion  of 
his  Honor,  a  request  in  writing,  he  should  have  instructed 
the  jury,  as  substantially  requested,  that  the  plaintiff's  presi- 
dent, Mr.  Hawkins,  expressly  admitted  that  the  said  paper 
was  submitted  to  him,  and  that  he  had  failed  to  agree  to  it. 
Again,  if  his  Honor  considered  the  paper  *F'  a  written  request, 
he  should  have  so  stated,  and  put  it  affirmatively,  as  well  as 
negatively,  to  the  jury ;  but  we  very  much  doubt  that,  even 
had  he  done  so,  the  prejudicial  effect  of  the  first  part  of  the 
instruction  would  have  been  removed. 
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3.  We  will  now  consider  the  exception  relating  to  the 
tenth  issue,  which  is  as  follows:  "Did  the  defendant  com- 
pany, at  the  time  of  making  any  request  or  demand  for 
arbitration  as  to  the  damage  to  said  articles  of  property  not 
destroyed  by  fire,  deny  its  liability  to  plaintiff  under  the 
said  policy  of  insurance"? 

Hawkins  testified  that  at  an  interview  in  his  office 
(Messrs.  Churchill,  Dewey  and  Cowper  being  present),  Warren 
handed  him  a  paper  to  read;  that  he  told  Warren  that  he 
was  willing  to  sign  it  if  it  bound  the  insurance  companies 
as  it  did  the  plaintiff  company,  and  that  he  pointed  out  an 
objectionable  clause;  that  Warren  struck  out  that  clause  and 
'substituted  another  paper  and  handed  it  to  him;  that  he, 
Hawkins,  said  that  it  was  "  the  same  old  gray  mare  colored 
differently;"  that  Warren  said  that  if  he,  Hawkins,  did  not 
sign  that  paper  they  would  pay  him  nothing.  "He  was 
speaking  (sa}'s  Hawkins)  for  all  the  companies.  I  think 
Mr.  Churchill  said  to  Mr.  Warren,  *  You  act  as  spokesman 
for  all  the  companies.'  I  think  that  all  of  the  agents  were 
present;  I  am  not  sure  about  young  Mr.  Walter  Hay  and 
Mr.  Dewey.  Pulaski  Cowper  was  present.  Mr.  John  White- 
head was  present  at  that  time.  Mr.  Warren  walked  across 
the  floor  and  said,  *  We  don't  owe  you  one  dollar'  (or  one  cent, 
perhaps,  he  said).  I  turned  around  and  asked  if  he  meant 
that  they  did  not  owe  us  anything.  Mr.  Warren  said,  *  Yes,' 
and  we  all  then  left  the  office." 

The  plaintiff  also  introduced  upon  this  point  John  J. 
Whitehead,  who  testified  as  follows:  "I  am  employed  by  the 
Gas  Light  Company,  of  which  Mr.  Hawkins  is  president. 
I  was  in  Mr.  Hawkins'  oflice  about  November  1,  1886,  and 
saw  Mr.  Warren  and  Mr.  Churchill,  and,  I  think,  Mr.  Dew^ey 
was  there.  They  submitted  a  paper  to  Mr.  Hawkins  to 
sign.  He  said  that  it  bound  him,  but  did  not  bind  the 
companies.  Then  Mr.  Warren  sat  down  and  wrote  with  a 
pencil  and  handed   what  he  wrote  to  Mr.  Hawkins.     Mr. 
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Hawkins  said,  in  substance,  that  it  amounted  to  the  same 
thing  as  the  other.  Mr.  Warren  got  up  ofiF  the  stool  and 
said  to  Mr.  Hawkins,  'Then,  Mr.  Hawkins,  I  don't  owe 
you  one  cent.'  Mr.  Hawkins  turned  to  him  and  said,  *Do 
I  take  that  as  a  denial  of  liability?'  Mr.  Warren  said.  *Mr. 
Hawkins,  I  wish  you  to  understand  that  we  do  not  admit  one 
cent  of  liability.'  I  don't  recollect  anything  more,  except 
that  in  a  very  short  time  they  left." 

The  foregoing  testimony  was  relied  upon  to  establish  the 
alleged  denial  of  liability  by  the  defendant,  and  it  is  plain 
that  the  latter  was  entitled  to  show  all  of  the  circumstances 
under  which  the  alleged  denial  was  made.  Hawkins  admits 
that  two  propositions  to  arbitrate  were  made  at  the  said  inter- 
view. Now,  if  these  propositions  were  in  accordance  with 
the  terms  of  the  policy,  and  the  plaintiff  refused  to  accede 
to  them,  the  very  terms  of  the  contract  forbade  a  recovery, 
and  Warren  would  have  been  justified  in  making  the 
imputed  denial 

It  was  in  evidence  that  Warren  presented  a  printed  form 
of  an  agreement  to  submit  to  arbitration,  executed  by  the 
defendant  and  the  other  companies  (which,  according  to 
Hawkins'  testimony,  may  have  been  exhibit  "F,"  or  a  similar 
paper),  and  the  defendant  proposed  to  show  its  contents  by 
oral  testimony,  having  given  notice  to  the  plaintiff  to  pro- 
duce it.  Passing  by  the  ruling  of  the  Court  that  the  con- 
tents could  not  be  thus  proven  for  any  purpose,  which  ruling 
is,  to  say  the  least,  doubtful,  it  is  very  plain  to  us  that  the 
defendant  had  a  right  to  show  by  the  witness  Warren  that 
Hawkins  "refused  to  sign  the  printed  form  of  submission, 
stating  to  witness  as  a  reason  that  it  contained  a  provision 
that  the  appraisers  should  not  decide  the  liability  of  the 
company,"  His  Honor  excluded  this  testimony,  which 
expressly  stated  the  ground  of  refusal,  and  in  this  we  think 
there  was  serious  error,  although  there  was  other  testimony 
from  which   the  same  facts    might  probably   have    been 
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inferred.  It  will  be  noted  that  Hawkins  admits  that  the 
paper  was  a  proposition  in  the  form  of  an  agreement  to 
arbitrate,  and  it  was  unnecessary  to  have  shown  its  contents, 
so  far  as  the  question  of  denial  of  liability  was  concerned, 
if  the  refusal  to  accept  was  based  upon  the  reason  alleged  to 
have  been  assigned  by  him.  The  whole  conversation,  there- 
fore, should  have  been  submitted  to  the  jury  for  the  purpose 
of  showing  why  the  alleged  denial  was  made. 

4 

Apart  from  this,  however,  the  material  contents  of  the 
papers  were  proved,  without  objection,  in  another  way.  Mr. 
Hawkins  speaks  of  a  substituted  paper  ("the  same  old  gray- 
mare,"  (fee.)  being  submitted  to  him.  Warren  testified  that 
the  paper  marked  "  Q  "  was  the  one  so  described  by  Hawkins. 
This  paper  was  in  evidence,  and  its  terms  are  in  perfect  con- 
formity to  the  provisions  of  the  policy.  If,  then,  as  Mr. 
Hawkins  savs,  these  terms  were  the  same  as  those  in  the 
other  paper,  which  Warren  states  was  executed  by  him  and 
the  agents  of  the  other  companies,  we  have  in  evidence  the 
very  clause  which  Hawkins  objected  to.  There  was,  there- 
fore, testimony  tending  to  prove  that  a  proper  agreement  to 
arbitrate,  executed  by  the  defendant,  was  proposed  to  the 
plaintiff,  and  that  this  request  in  writing  was  not  acceded  to. 
It  was  also  in  evidence  that  Hawkins  said  he  would  not  sign 
any  agreement  that  contained  the  alleged  objectionable  pro- 
vision. Now,  if  this  testimony  be  true,  Warren,  as  we  have 
remarked,  was  justified  in  making  the  alleged  denial,  and 
the  defendant  had  the  right  to  have  this  view  particularly 
presented  to  the  jury.  To  this  end,  it  very  properly  asked 
the  following  instruction:  "That  if  the  adjuster  of  the 
defendant  company  did  not  deny  liability  until  after  the 
plaintiff  had  refused  to  sign  a  submission  to  arbitration 
unless  the  clause  providing  that  the  appraisers  should  not 
decide  the  liability  of  the  company  should  be  stricken  out, 
this  was  no  excuse  for  the  plaintiff's  refusal  to  submit  to 
appraisers,  and  such  denial  of  liability  was  no  waiver  of  the 
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plaintiff's  obligation  to  submit,  upon  a  written  request,  to 
appraisal." 

His  Honor  instructed  the  jury  as  follows:  "If  L.  R.  War- 
ren, the  adjuster  of  the  defendant  company,  declared  to 
C.  M.  Hawkins,  president  of  the  plaintiff  company,  in  the 
office  of  the  latter,  without  qualification,  that  he  would  not 
for  his  company,  or  his  company  would  not,  pay  one  dollar 
or  one  cent  for  loss  by  reason  of  the  fire,  and  walked  imme- 
diately  out  of  the  said  office,  then  such  declaration  was  a 
denial  of  liability  on  the  part  of  the  defendant,  and  the  jury 
would  respond  to  the  tenth  issue  Yes.  If  the  said  Warren 
did  not  make  said  unqualified  declaration,  or  if  said  War- 
ren said  only  that  he  neither  admitted  nor  denied  liability, 
then  there  was  no  denial,  and  the  jury  would  respond  No  to 
the  tenth  issue." 

The  denial  mentioned  in  the  issue,  in  view  of  the  plead- 
ings and  evidence,  must  necessarily  mean  a  wrongful 
denial.  If  it  was  not  wrongful,  it  was  no  denial,  in  the 
legal  meaning  of  the  word,  as  thus  used.  The  instruction 
prayed  for  involved,  therefore,  a  delicate  question  of  waiver, 
which  it  was  very  material  to  the  defendant  to  have  clearly 
and  specifically  presented  to  the  jury.  The  instruction 
given  entirely  ignores  this  theory  of  the  defence,  and  seems 
predicated  upon  the  idea  that  the  testimony  of  Hawkins 
and  Whitehead,  the  only  witnesses  to  the  denial,  was  either 
that  there  was  an  unqualified  denial,  or  a  refusal  either  to 
deny  or  admit  liability.  These  are  the  two  views  presented 
by  the  charge,  whereas  it  might  very  reasonably  have  been 
inferred  from  the  testimony  of  the  said  witnesses,  and 
especially  that  of  Whitehead,  that  the  alleged  denial  was  in 
consequence  of  the  refusal  of  the  tendered  propositions.  In 
other  words,  the  finding  of  the  issue  was  made  to  turn  rather 
upon  the  nature  of  the  denial  than  the  right  of  the  defend- 
ant, under  the  circumstances,  to  make  any  denial  whatever. 
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We  conclude,  therefore,  that  there  was  error  in  declining 
to  give  the  special  instruction  prayed  for  by  the  defendant, 
and  that  for  this,  and  other  errors  which  we  have  indicated, 
there  should  be  a  new  trial.  Entertaining  these  views,  we 
deem  it  unnecessary  to  pursue  the  discussion  through  the 
Labyrinth  of  exceptions  which  fill  this  very  voluminous 
record. 

Venire  de  novo. 


*M.  J.  W^ALKER  et  al.  v.  lOLA  M.  SCOTT  et  al. 

Appeal — Siitlemeni  of  Case — Amendment  of  Case — Filing  Excep- 
tions— Rule  J7 — Pleading — Issues. 

1.  When  appellant's  counsel,  on  receipt  of  appellee's  case,  sends  the 

papers  to  the  Judge  to  settle  the  case  on  appeal,  without  any 
**  request,"  as  required  by  The  Code,  §560,  to  fix  a  time  and  place 
for  settling  the  case,  the  Judge  is  not  required,  in  the  absence  of 
such  request,  to  give  notice,  and  the  case  settled  will  not  be  .set 
aside  in  this  Court,  especially  when  appellant's  counsel  took  no 
steps  for  three  months  towards  securing  a  hearing  before  the 
Judge  in  regard  to  the  matter. 

2.  While  the  Court  will  allow  a  ''  case  "  to  be  withdrawn  to  be  amended 

by  the  Judge  when  he  expresses  a  willingness  to  correct  an  error 
or  inadvertence,  this  will  not  be  done  when  the  Judge  states 
that  there  is  no  error,  and  that  he  will  *'  make  no  change  what- 
ever in  the  case  as  settled." 

8.  When  exceptions  are  filed  under  Rule  27,  the  recitals  contained  therein 
are  not  conclusive,  but  it  is  open  to  the  appellee  to  controvert 
them,  and  to  have  the  Judge  pass  upon  their  correctness  in  "set- 
tling the  case  on  appeal." 

4.  If  an  answer  or  reply  is  insufficient,  the  opposite  party  may  move 
for  judgment,  and  if  the  motion  is  refused,  he  can  have  his  excep- 
tion noted.     If  he  fail  to  do  this,  the  objection  is  usually  waived. 


*  Head  notes  by  Clark,  J. 
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5.  Judgment  non  obstante  veredicto  is  only  granted  in  cases  where  the 

plea  confesses  a  cause  of  action  and  the  matter  relied  on  in  avoid- 
ance is  insufficient. 

6.  A  party  who  fails  to  tender  on  the  trial  such  issues  as  he  deems 

proper,  cannot  be  heard  on  appeal  to  complain  that  the  issues  sub- 
mitted do  not  cover  the  entire  case. 

Appeal  from   Boykiiiy  J.,  Fall  Term,   1888,  Cherokee 
Superior  Court. 
The  facts  are  stated  in  the  opinion  of  the  Court. 

Messrs.  T.  F.  Davidson  and  G.  A.  Shvford,  for  plaintiffs. 
Messrs.  E.  C.  Smith  and  J.  W.  Cooper,  for  defendants. 

Clark,  J.:  The  appellant  asks  to  withdraw  the  case  and 
recommit  it  to  the  Judge  to  "settle  the  case"  over  again. 
Appellant's  counsel  files  an  affidavit  that  the  case  as  settled 
by  the  Judge  is  "erroneous  in  various  particulars,  to  defend- 
ant's hurt,  without  giving  him  any  notice  of  time  and  place 
of  settling  the  case  on  appeal,"  and  that  the  Judge  has  by 
letter  expressed  his  willingness  to  give  the  appellant  such 
notice  now,  if  the  Court  will  permit  the  case  to  be  withdrawn 
for  that  purpose.  The  letter  of  the  Judge  referred  to,  states 
that  the  appellant's  counsel  forwarded  him  the  papers  to 
"settle  the  case"  without  any  request  to  name  a  time  and 
place  for  that  purpose;  that  he  was  then  in  the  Eastern  part 
of  the  State,  and  in  the  absence  of  such  request  he  did  not 
suppose  counsel  (who  resides  in  Cherokee)  desired  such 
notice;  that  if  desired  he  will  still  give  it,  "but  the  case  as 
prepared  will  not  be  altered  in  any  respect  whatever,"  and 
that  no  exception  was  taken  during  the  trial,  except  as 
stated. 

The  case  as  settled  by  the  Judge  must  be  taken  as  correct. 
The  law  provides  that  when  counsel  disagree  he  must  settle 
it.  It  is  difficult  to  see  how  any  other  provision  could  be 
made.    State  v.  Debnam,  98  N.  C,  712,  and  cases  there  cited. 
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The  statute  (r/i6  Code,  §  550)  provides  that  when  appellee's 
counter-case  is  served,  the  appellant  shall  immediately 
"  request  the  Judge  to  fix  a  time  and  place  for  settling  the 
case  before  him."  When  this  case  was  before  us  the  second 
time  (104  N.  C,  481),  it  was  remanded  to  be  settled  (if  coun- 
sel could  not  agree  upon  the  statement  of  the  case)  "  under 
requirements  of  The  CodCy  §  550."  The  Judge  having  stated 
that  when  the  papers  were  sent  him  to  settle  the  case  no 
request  to  appoint  a  time  and  place  was  made  by  appellant, 
we  think  that  it  is  too  late  for  him  to  make  the  application 
now.  McCoy  v.  Lassiter^  94  N.  C,  131.  The  Judge  was  not 
required  to  give  a  notice  which  was  not  asked,  and  which 
the -law  did  not  require  him  to  give  unless  requested. 
The  Judge  was  especially  justified  in  thinking  notice  was 
not  desired  in  this  case,  considering  the  distance  appellant's 
counsel  resided  from  where  he  was  then  holding  Court.  The 
papers  were  sent  to  the  Judge  January  5th,  1890.  The  appel- 
lant's counsel  does  not  aver  that  he  intended  to  appear,  and 
would  have  appeared,  before  the  Judge,  if  notified,  nor  does 
he  show  why  he  did  not  apply  to  the  Judge  when  he  failed, 
in  a  reasonable  time,  to  receive  notice,  nor  why  he  did  not, 
after  the  case  was  settled,  make  this  application  to  be  reheard 
before  17th  April,  the  date  of  the  Judge's  letter.  By  his 
non-action  he  has  waited  to  see  what  the  Judge's  case  would 
be,  and  he  moves  only  when  it  is  not  satisfactory.  While 
the  Court  will  permit  a  case  to  be  withdrawn  when  it  is 
properly  made  to  appear  that  the  Judge  has  expressed  a 
willingness  to  correct  an  error  or  omission,  cui  bono,  remand 
the  case  with  an  attendant  delay  of  several  months,  when 
the  Judge  not  only  does  not  desire  to  make  any  change,  but 
distinctly  says  that  the  case  is  correct,  and  that  it  "will  not 
be  altered  in  any  respect  whatever."  It  is  apparent  that  the 
delay  will  be  the  only  thing  accomplished,  and  that  the  ap- 
pellant is  in  as  good  a  position  to  assert  his  rights  and  point 


FEBRUARY  TERM,  1890.  59 


Walker  r.  Scott. 


out  errors  committed  on  the  trial  now  as  if  his  motion  were 
granted. 

The  motion  is  denied. 

The  case  on  appeal,  settled  by  the  Judge,  states  that  there 
were  no  exceptions  taken  on  the  trial,  except  to  the  following 
instruction  in  the  charge: 

"His  Honor  charged  the  jury,  among  other  things,  that  if 
thev  should  6nd  that  the  defendants,  and  those  under  whom 
they  claim,  had  been  in  the  actual  occupation  of  the  land  in 
controversy  for  twenty  years  prior  to  the  commencement  of 
this  action,  the  plaintiffs  would  not  be  entitled  to  recover, 
unless  the  defendants,  and  those  under  whom  they  claim, 
during  such  occupation  or  possession  of  said  land,  recog- 
nized and  acknowledged  the  right  and  title  of  the  plaintiffs, 
or  those  under  whom  the}'  claim,  to  the  same.  That  if  they 
should  find  that  the  defendants,  and  those  under  whom  they 
claim,  entered  into  possession  of  said  land  and  occupied  the 
same,  recognizing  and  acknowledging  the  title  of  the  plain- 
tiffs thereto,  and  held  the  same  under  the  plaintiffs,  and  those 
under  whom  they  claim,  the  plaintiffs  would  be  entitled  to 
recover,  unless,  prior  to  the  assertion  of  this  adverse  claim, 
the  defendants,  or  those  under  whom  they  claimed,  had  sur- 
rendered the  possession  of  the  said  land  to  the  plaintiffs,  or 
those  under  whom  they  claimed,  or  shown  actual  adverse 
possession  of  the  same  in  twenty  years  prior  to  the  begin- 
ning of  this  action." 

We  see  no  error  therein  of  which  the  defendants  can  com- 
plain. Indeed,  the  exception  was  not  seriously  maintained 
in  this  Court. 

The  appellant,  however,  contends  that  he  filed  his  excep- 
tions to  the  case  in  the  Clerk's  office  within  ten  days  after 
judgment,  and  that  by  virtue  of  Rule  27  of  this  Court,  they 
became  part  of  the  record  and  control  the  case  stated  by  the 
Judge.  These  exceptions  recite  certain  instructions,  alleged 
therein  by  appellant  to  have  been  given  by  the  Judge,  and 
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certain  evidence  which  he  alleged  was  admitted,  and  his 
exceptions  to  the  same.  The  idea  is,  at  least,  novel.  An 
appellant  cannot,  by  such  recitals,  take  away  the  appellee's 
opportunity  to  controvert  the  fact  whether  such  instructions 
were  given,  or  such  evidence  admitted,  and  deprive  him  of 
the  right  to  have  the  Judge  pass  upon  those  matters  by  a 
"settlement  of  the  case."  If  this  could  be  done,  the  pro- 
visions of  The  Code,  §  550,  in  regard  to  the  manner  of  settling 
cases  on  appeal,  are  a  nullity,  and  an  appellant  can  always 
secure  a  new  trial  by  filing  exceptions  to  suit  himself.  The 
redudio  ad  absurdum  is  apparent.  Rule  27  provides  that 
exceptions  shall  be  set  out  by  appellant,  in  making  up  his 
statement  of  case  on  appeal,  and,  in  those  few  cases  in  wh^ch 
no  statement  of  case  on  appeal  is  required,  the  appellant  can 
file  his  exceptions  within  ten  days  after  judgment,  in  the 
Clerk's  office,  and  they  will  be  sent  up  as  a  part  of  the  record. 
The  rule  reads  as  follows:  "  Every  appellant  shall  set  out  in 
his  statement  of  case  served  on  appeal,  his  exceptions  to  the 
proceedings,  rulings  or  judgment  of  the  Court,  briefly  and 
clearly  stated  and  numbered.  If  there  be  no  case  settled,  then 
within  ten  davs  next  after  the  end  of  the  term  at  which  the 
judgment  is  rendered  from  which  an  appeal  shall  be  taken, 
or  in  case  of  a  ruling  of  the  Court  at  Chambers  and  not  in 
term  time,  within  ten  days  after  notice  thereof,  appellant 
shall  file  the  said  exceptions  in  the  Clerk's  office.  No  other 
exceptions  than  those  so  set  out  or  filed,  and  made  part  of 
the  case  or  record,  shall  be  considered  by  this  Court,  except 
exceptions  to  the  jurisdiction,  or  because  the  complaint  does 
not  state  a  cause  of  action,  or  motions  in  arrest  of  judgment 
for  the  insufficiency  of  an  indictment."  This  rule  is  in  con- 
formity to  §  550,  and  other  like  provisions  in  The  Code,  and 
is  to  be  construed  in  connection  with  them.  It  provides  a 
mode  for  presenting  exceptions,  but  it  does  not  relieve  a 
party  from  the  consequences  of  not  having  taken  an  excep- 
tion at  the  time  which  is  required  by  The  Code,  §  412  (2),  as 
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to  everything  except  the  charge.  As  to  the  charge,  excep- 
tion can  be  taken  for  the  fir^t  time  in  making  up  statement 
of  case  on  appeal.  The  Code^  §412  (3);  McKinnon  v.  Mor- 
mo-Hy  104  N.  C,  354.  Nor  have  recitals  of  evidence  or  of 
the  charge,  when  thus  made  in  appellant's  exceptions,  any 
other  force  than  as  appellant's  statement.  If  exceptions  are 
set  out  in  appellant's  statement  which  were  not  made  in  apt 
time  on  the  trial  (other  than  exceptions  to  the  charge),  or 
incorrect  statements  of  evidence,  or  charge,  or  other  matters 
occurring  on  the  trial,  it  is  the  duty  of  the  Judge,  upon  dis- 
agreement of  counsel,  to  correct  these  matters.  In  these  few 
cases  in  which  no  " case  settled"  is  necessary,  the  exceptions 
filed  in  the  ten  days  are  sent  up  as  part  of  the  record, 
because,  in  those  cases,  the  exceptions  are  necessarily  only 
to  matters  appearing  upon  the  face  of  the  record,  and  there 
are  no  controverted  matters  requiring  a  "statement  of  the 
case  on  appeal." 

The  appellant  further  insists  that  the  answer  sets  up  a 
counterclaim  to  which  the  reply  is  not  sufiBcient  in  form  as  a 
denial;  that  upon  the  face  of  the  record  he  is  entitled  here 
to  judgment  non  obstante  vcredidOy  and  he  relies  upon  The 
Code,  §957;  Thornton  v.  Brady,  100  N.  C,  S8;  McKinnon  v. 
Morrison,  svpra.  The  plaintiflF  contends  that  the  replication 
is  sufiBcient,  and  if  it  were  not,  that  the  answer  only  sets  up 
an  equitable  defence — not  a  counter-claim — and  no  reply 
was  required.  Earnhardt  v.  Smith,  86  N.  C,  473.  If  an 
answer  is  insuflScient,  the  plaintiff  can  move  for  judgment, 
and,  if  it  is  refused,  have  an  exception  noted.  If  he  does 
not  do  this,  and  goes  to  trial  upon  the  pleadings,  without 
objection,  the  exception  is  waived.  It  is  not  a  fatal  defect 
appearing  upon  the  face  of  the  record — such  as  a  want  of 
jurisdiction  and  the  like.  The  same  rule  applies  to  the  reply. 
The  defendant  here  has  waived  any  objection  he  may  have 
had  by  not  moving  for  judgment  below  in  apt  time,  and 
having  his  exception  noted  if  the  motion  had  been  refused. 
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"The  granting  judgment  non  obstavte  veredicto  is  very  re- 
stricted, and  is  confined  to  cases  where  the  plea  confesses  a 
cause  of  action  and  the  matter  relied  on  in  avoidance  is 
insufficient,  and  when  the  plea  may  be  treated  as  a  sham 
plea."  Moye  v.  Petway,  76  N.  C,  327;  Ward  v.  PhiUips,  89 
N.  C,  215.  Besides,  the  motion,  if  well  founded,  should 
have  been  made  below,  and  not  presented  here  for  the  first 
time. 

The  appellant  further  insists  that,  upon  the  face  of  the 
record,  an  additional  issue  should  have  been  submitted  upon 
his  demand  for  affirmative  relief  in  the  answer.  The  Court, 
by  not  submitting  it,  seems  to  have  been  of  the  opinion  that 
no  issue  was  raised  thereby  other  than  as  embraced  in  the 
issue  submitted.  The  appellant  seems  to  have  thought  so 
too,  as  he  tendered  no  other  issue  and  made  no  exception  to 
the  issues  submitted,  nor  to  the  failure  to  submit  others. 
**  A  party  who  fails  to  tender,  on  the  trial,  such  issues  as  he 
deems  proper,  cannot  be  heard,  on  appeal,  to  complain  that 
the  issues  submitted  do  not  cover  the  entire  case."  Kidder 
V.  Mcllhenny,  81  N.  C,  123;  also  Curtis  v.  Cash,  84  N.  C.,41; 
.  Bryant  v.  Fisher,  85  N.  C,  69;  Moore  v.  HiU,  85  N.  C,  218; 
Alexander  v.  Robinson,  85  N.  C,  275;  Sivwions  v.  Mann,  92 
N.  C,  12;  Silver  Valley  Mining  Co.  v.  Bait.  Smelting  Co.,  99 

N.  C,  445. 

No  error. 
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J.  A.  MALCOM  V.  THE  RICHMOND  AND  DANVILLE  RAILROAD 

COMPANY. 

Contributory  Ntgligence — Passengers, 

1.  A  passenger  on  a  freight  train,  who  stands  on  the  rear  platform  with- 

out holding  to  anything,  is  guilty  of  contributory  negligence,  and 
cannot  recover  for  any  injury  which  he  may  sustain  by  reason  of 
the  sudden  starting  of  the  train. 

2.  A  railroad  company  is  not  required  to  give  signals  to  passengers  as 

to  the  movement  of  trains. 

Civil  action  to  recover  damages,  tried  at  August  Term, 
1889,  of  Guilford  Superior  Court,  before  Graves,  J. 

On  the  trial,  it  appeared  that  the  plaintiff  was  a  passenger 
on  the  defendant's  freight  train  from  Winston  to  Greensboro. 
A  passenger  coach  was  attached  to  the  train,  and  there  was 
ample  room  in  the  same  for  the  accommodation  of  all  of  the 
passengers. 

Wbile  the  train  was  taking  in  wood  at  a  wood  station,  the 
plaintiff  went  on  the  rear  platform  of  the  coach  and  stood 
there,  without  holding  to  anything,  until  the  train  started 
"with  such  a  jerk  as  to  throw  him  off  violently  on  the  rails," 
by  reason  of  which  he  was  injured.  The  negligence  attrib- 
uted to  the  defendant  is  that  tlie  train  was  started  without 
any  signal  or  other  notice. 

At  the  conclusion  of  the  testimony  his  Honor  intimated 
an  opinion  that,  upon  the  testimony,  the  plaintiff  could  not 
recover;  whereupon  the  plaintiff  submitted  to  a  nonsuit, 
and  appealed. 

Mr.  J,  T.  Moreheady  for  plaintiff. 
Mr,  D.  Schenck,  for  defendant. 

Shepherd,  J.:  Whatever  may  be  the  duty  which  the  law 
imposes  upon  railroad  companies  in  respect  to  giving  signals 
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when  their  trains  are  approaching  crossings  and  regular 
stations,  it  is  clear  that  it  has  no  application  to  the  case 
before  us. 

The  Supreme  Court  of  Alabama  in  Railroad  v.  Hawk,  18 
Eng.  and  Am.  R.  R.  Cases,  194,  in  construing  statutes  requir- 
ing such  signals  to  be  given,  says:  "These  precautions,  so 
far  as  applicable  to  persons,  are  intended  obviously  for  the 
benefit  of  the  traveling  public,  and  others  who  have  a  right 
to  be  warned  of  approaching  trains,  for  their  personal  pro- 
tection against  injury.  Passengers  who  are  on  the  trains 
are  not  ordinarily  included  in  the  letter  or  spirit  of  the  stat- 
ute. They  do  not  need  such  signals  of  warning  for  their 
protection,  and  they  cannot,  therefore,  be  construed  to  be 
entitled  to  them."     Railroad  v.  Bendrow,  92  Pa.  St.,  495. 

The  place  of  this  accident  was  a  mere  wood  station,  and 
the  train  only  stopped  there  for  the  purpose  of  taking  on 
wood.  The  defendant  was  under  no  duty  to  give  signals  at 
such  a  place,  except,  perhaps,  for  the  purpose  of  warning  its 
employees,  and  they  alone  could  take  advantage  of  any 
omission  in  this  respect. 

Apart  from  this,  howeve  r,  we  are  of  the  opinion  that  the 
plaintiff  was  guilty  of  contributory  negligence.  "Railroad 
companies  are  only  bound  to  exercise  due  care  that  a  passen- 
ger is  not  injured  through  their  fault,  and  are  not  required 
to  exercise  such  a  supervision  over  him  as  absolutely  pre- 
vents his  being  injured  by  his  own  fault.  In  other  words,  if 
a  passenger  voluntarily  puts  himself  in  a  dangerous  position 
he  cannot  claim  indemnitj''  from  the  company."  2  Wood's 
Railway  Law,  §  303.  "  The  company,  as  held  in  some  of 
the  cases,  cannot  be  expected  to  treat  its  passengers  as  chil- 
dren, or  to  put  them  under  restraint.  Passengers  must  take 
the  responsibility  of  informing  themselves  concerning  the 
every-day  incidents  of  railway  traveling,  and  the  company 
could  do  business  upon  no  other  basis."  Mitchell  v.  Railroad^ 
12  Am.  and  Eng.  R.  R.  Cases,  165. 
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The  plaintiff  must  have  been  aware  of  the  dangerous  posi- 
tion in  which  he  placed  himself.  He  was  warned  of  this 
danger  by  the  regulation  of  the  defendant  forbidding  passen- 
gers to  ride  upon  platforms;  he  must  have  known  of  the 
sudden  startings  and  joltings  peculiar  to  freight  trains,  and 
he  must  also  have  known,  when  he  placed  himself  upon  the 
platform,  that  the  train  was  likely  to  start  at  any  moment. 
Notwithstanding  all  this,  he  leaves  his  seat  in  the  coach  and 
puts  himself  in  this  dangerous  position,  without  even  taking 
the  simple  precaution  of  supporting  himself  by  holding  to 
the  railing,  or  anything  else. 

That  no  recovery  can  be  had  under  such  circumstances 
is,  it  seems  to  us,  too  plain  for  further  discussion.  See 
Wood's  Railway  Law,  svprCy  and  the  notes. 

There  was  no  error  in  the  ruling  of  the  Court. 

Affirmed. 


JESSIE  DOUGLAS  et  al.  v.  THE  RICHMOND  AND  DANVILLE 

RAILROAD  COMPANY  et  al. 

Removal  to  United  States  Circuit  Court. 

1.  A  stockholder  in  a  resident  corporation  institutes  an  action  against  it 

and  a  non-resident  corporation,  alleging,  among  other  things, 
that,  under  a  contract  between  them,  the  latter  holds  a  majority 
of  the  stock  of  the  former  and  dominates  it;  that  it  has  wrong- 
fully diverted  its  funds;  that,  under  its  control,  the  former  is 
about  to  unlawfully  issue  certain  mortgage  bonds,  and  asking  for 
an  account  and  an  injunction,  and  for  other  relief:  Held,  that  the 
resident  corporation  is  a  proper  And  necessary  defendant,  and 
that  the  action  is  not  removable  into  the  United  States  Circuit 
Court,  on  petition  of  the  non-resident  defendant  corporation. 

2.  In  such  action,  the  controversy  is  not  wholly  between  citizens  of  dif- 

ferent States,  nor  is  there  a  separable  controversy  between  the 
plaintiff d  and  the  non-resident  corporation. 

106^5 
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Motion  by  the  defendant,  the  Richmond  and  Danville 
Railroad  Company,  to  remove  this  action  to  the  United 
States  Circuit  Court  in  and  for  the  Western  District  of  North 
Carolina,  heard  before  Graves^  J.,  at  August  Term,  1889,  of 
Guilford  Superior  Court. 

It  appears  that  the  plaintiffs  are  citizens  of  this  State, 
within  the  district  named ;  that  the  defendants,  the  North- 
west ern  North  Carolina  Railroad  Company  and  the  North 
Carolina  Railroad  Company  are  corporations  of  this  State, 
within  said  district;  that  the  defendant  petitioner  is  a  non- 
resident corporation  of  the  State  of  Virginia,  and  the  defend- 
ants H.  H.  Marshall  and  E.  A.  Barber  are  citizens  of  the  last 
named  State. 

The  plaintiffs  allege  in  their  complaint  that  the  defendant, 
the  Northwestern  North  Carolina  Railroad  Company,  is  a  cor- 
poration sufficiently  organized  under  the  laws  of  this  State; 
that  they  are  stockholders  therein,  and  have  been  since 
about  the  time  of  its  organization,  and  have  respectively 
fully  paid  for  their  stock ;  that  prior  to  March  of  1872,  said 
company  had  graded  its  road  from  Salem  to  Greensboro,  a 
distance  of  about  twenty-nine  miles;  that  a  large  part  of  the 
cross-ties  for  the  said  road  had  been  purchased,  several 
depot  buildings  erected,  and  the  company  owned,  besides  its 
franchise,  much  other  property  of  great  value,  the  whole  of 
the  value  of  $200,000 ;  that  an  agreement  was  made  by  and 
between  the  last  named  corporations,  whereof  the  following 
is  a  copy : 

"This  agreement  mj^de  and  entered  into  this  the  29th 
day  of  March,  in  the  year  1872,  by  and  between  the  North- 
western North  Carolina  Railroad  Company,  a  corporation 
chartered  by  the  State  of  North  Carolina,  party  of  the  first 
part,  and  the  Richmond  and  Danville  Railroad  Company, 
a  corporation  chartered  by  the  State  of  Virginia,  party  of 
of  the  second  part — 

"  Witnesseth,  That  the  said  party  of  the  first  part,  in 
consideration  of  the  covenants,  agreements  and  understand- 
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ings  of  the  said  party  of  the  second  part,  bereinafter  set 
forth,  doth  hereby  agree  and  bind  itself  to  the  said  party  of 
the  second  part — 

"  1.  That  it  will,  upon  the  execution  of  this  agreement, 
issue  and  deliver  to  the  said  party  of  the  second  part  scrip 
for  sixteen  hundred  shares  of  its  capital  stock,  to  be  held 
and  used  by  the  said  party  of  the  second  part  as  and  for  so 
many  shares  of  full-paid  stock. 

"  2.  That  it  will  issue  and  deliver  to  the  said  party  of  the 
second  part  its  coupon  bonds  to  the  amount  of  five  hundred 
thousand  dollars  in  sums  of  not  more  than  one  thousand, 
and  not  less  than  one  hundred  dollars,  payable  at  a  period 
or  periods  of  not  less  than  nor  more  than  thirty  years  from 
this  date,  at  the  option  of  said  party  of  the  second  part,  and 
bearing  interest  at  the  rate  of  six  per  centum  per  annum, 
payable  semi  annually,  coupons  for  said  interest  to  be  attached 
to  said  bonds,  and  that  it  will,  at  the  same  time  execute, 
deliver  and  have  lawfully  and  properly  a  good  and  suffi- 
cient deed  of  trust,  in  all  its  property,  rights,  privileges  and 
franchises,  to  secure  the  said  bonds  and  the  interest  that 
may  accrue  thereon — said  deed  to  be  in  such  form  as  to 
meet  the  approval  of  the  said  party  of  the  second  part,  and 
so  as  to  constitute  the  first  lien  upon  all  said  property,  rights, 
privileges  and  franchises. 

"  3.  That  the  said  party  of  the  first  part  will  at  once  pro- 
ceed to  demand  and  collect,  as  far  as  it  can,  all  the  unpaid 
subscriptions  to  its  capital  stock  now  outstanding,  and  as 
soon  as  collected  pay  the  same  to  the  said  party  of  the  sec- 
ond pari:  Provided,  however ,  that  the  said  party  of  the  first 
part  shall  not  be  bound  to  demand  the  unpaid  balance  of 
about  twenty-five  thousand  dollars  on  the  subscription  of 
Forsyth  County,  N.  C,  but  unless  said  balance  is  paid  by 
said  county  it  (that  is  said  county)  shall  be  entitled  to  sub- 
scription for  seven  hundred  and  fifty  shares  only. 
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"4.  That  the  said  party  of  the  first  part  will  at  once 
deliver  and  hand  over  to  the  said  party  of  the  second  part 
all  the  property,  material  and  supplies  of  every  kind  which 
it  has  on  hand,  or  which  it  has  provided  or  contracted  for. 

"5.  That  the  said  party  of  the  first  part  will,  if  so  requested 
by  the  said  party  of  the  second  part,  cause  a  reorganization 
of  its  Board  of  Directors  in  accordance  with  the  wishes  of 
the  said  party  of  the  second  part,  either  by  a  meeting  of  its 
stockholders,  to  be  called  for  that  purpose,  or  by  the  action 
of  its  Board  of  Directors  then  in  office.  And  in  considera- 
tion of  the  foregoing  agreements  and  covenants  on  the  part 
of  the  said  Northwestern  North  Carolina  Railroad  Company 
the  party  of  the  first  part,  the  said  Richmond  and  Danville 
Railroad  Company,  party  of  the  second  part,  doth  agree 
with  and  bind  itself  to  the  said  party  of  the  first  part — 

"1.  That  it  will  promptly  complete  for  use  and  opera- 
tion all  that  part  of  the  line  of  the  railroad  of  said  party  of 
the  first  part  lying  between  Greensboro  and  Salem  in  North 
Carolina,  providing  therefor  all  necessary  labor,  material, 
iron  and  other  supplies,  which  are  not  now  on  hand,  or 
which  may  not  have  been  provided  by  the  said  party  of  the 
first  part,  so  as  to  finish  that  part  of  said  line  in  a  substantial, 
durable  and  permanent  style,  with  a  good  **T"  rail,  weigh- 
ing not  less  than  fifty  pounds  to  the  yard ;  and  that  it  w^ill 
also  build  needful  and  customar}'  structures  and  buildings, 
so  that  said  line  of  railroad  shall  be  ready  for  practical  use 
on  or  before  the  1st  day  of  January,  1873. 

"2.  That  it  will  provide  said  line  of  railroad,  when  com- 
plete for  use  as  aforesaid,  with  a  sufficient  and  suitable 
equipment  of  rolling  slock  and  machinery  for  its  convenient 
and  continued  operation,  upon  such  terms  as  may  hereafter 
be  agreed  upon  by  the  parties. 

"  3.  That  if  the  net  earnings  of  said  line  of  railroad  shall 
be  insufficient  to  pay  the  interest  en  the  bonds  aforesaid  as 
it  becomes  due,  it  (the  said  party  of  the  second  part)  will 
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advance  for  and  during  the  period  of  five  years  from  the 
first  day  of  February,  1872,  such  sums  of  money  as  may  be 
necessary  Lo  make  up  the  deficiency,  and  prevent  the  prop- 
erty conveyed  in  the  deed  of  trust  aforesaid,  or  any  part 
thereof,  from  being  sold  during  said  period  of  five  years  on 
account  of  any  default  made  in  the  payment  of  interest; 
but  any  money  so  advanced  is  to  be  held  as  a  debt  against 
said  party  of  the  first  part,  and  recoverable,  with  interest  at 
the  rate  of  eight  per  cent,  per  annum  from  the  time  of  pay- 
ment, at  any  time  after  the  said  five  years  have  elapsed,  and 
the  said  party  of  the  second  part  shall  have  the  same  lien 
upon  the  property,  &c.,  conveyed  in  said  deed,  that  any 
unpaid  holder  of  coupons  would  have. 

"  4.  The  said  party  of  the  second  part,  moreover,  agree  to 
pay  the  following  debts  due  by  said  party  of  the  first  part, 
to-wit:  Debt  due  F.  &  H.  Fries,  in  the  principal  sum  of 
$15,000 ;  debt  due  J.  G.  Lash,  in  the  principal  sum  of  $7,500 ; 
debt  due  E.  Belo,  in  the  principal  sum  of  $19,446.55,  together 
with  any  interest  which  has  accrued,  or  may  accrue,  thereon 
up  to  time  of  payment;  also  such  other  just  demands 
against  said  party  of  the  first  part  now  executing,  as  the 
same  have  been,  or  shall  be,  hereafter  liquidated  and  ascer- 
tained, not  exceeding  altogether  the  sum  of  two  thousand 
dollars,  all  of  which  said  debts  to  become  due  and  payable 
by  the  said  party  of  the  second  part,  as  soon  as  the  bonds 
aforesaid,  and  the  mortgage  or  deed  of  trust  to  secure  them, 
shall  have  been  properly  executed  and  delivered  as  afore- 
said, and  the  scrip  for  the  said  sixteen  hundred  shares  of 
stock  shall  have  been  issued  and  delivered  to  the  said  party 
of  the  second  part. 

"It  is  distinctly  understood  and  agreed  that  the  said 
Northwestern  North  Carolina  Railroad  Company,  party  of 
the  first  part,  shall  procure  the  cancellation  of  all  deeds  of 
trust  or  mortgages  which  it  has  heretofore  executed,  that  the 
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deed  contemplated  by  the  agreements  shall  constitute  the 
first  lien  on  all  its  property,  rights,  privileges  and  franchises. 

"  It  is,  moreover,  understood  and  agreed  that  the  Rich- 
mond and  Danville  Railroad  Company,  party  of  the  second 
part,  may  make  such  disposition  of  the  bonds  aforesaid  as 
to  it  may  seem  most  judicious. 

"  Witness,"  &c. 

That  in  pursuance  of  such  contract,  certificates  for  1,000 
shares  of  said  stock  were  issued  to  the  defendant  petitioner, 
and  also  the  $500,000  of  bonds  secured  by  a  deed  convey- 
ing the  property  of  the  company  owning  the  road  as  so  con- 
templated ;  that — 

"7.  The  plaintiffs  allege,  upon  information  and  belief, 
that  the  said  contract  of  March  29,  1872,  although  abso- 
lutely in  form,  was  not  so  intended  by  the  parties  thereto; 
and  that  the  delivery  of  the  $500,000  in  bonds,  and  the 
issue  of  1,600  shares  of  its  capital  stock  by  the  Northwestern 
North  Carolina  Railroad  Company,  w^as  w^th  the  purpose  and 
intent  that  the  said  Richmond  and  Danville  Railroad  Com- 
pany should  hold  the  same  as  security  for  the  payment  of 
such  sum  or  sums  of  money  as  should  be  expended  by  said 
company  in  the  completion  of  said  road,  and  lawful  interest; 
or,  if  the  said  bonds  should  be  disposed  of  by  the  said  Rich- 
mond and  Danville  Railroad  Company,  that  the  proceeds 
thereof  should  be  fully  accounted  for;  and  that  the  object 
and  intention  of  the  mortgage  and  contract  was  to  secure 
the  repayment  of  such  an  amount  to  said  company,  and 
no  more;  and  that  upon  the  payment  thereof  by  the  oper- 
ating of  said  road  and  the  receipt  of  the  earnings  and 
income  therefrom,  the  said  stock  and  bonds  were  to  be 
returned  to  and  become  the  property  of  said  Northwestern 
North  Carolina  Railroad  Company;  that,  in  view  of  this 
understanding  and  agreement,  the  said  Richmond  and 
Danville  Railroad  Company  have  never  parted  with  said 
bonds  or  made  any  absolute  disposition  of  the  same,  but, 
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by  virtue  of  a  provision  in  said  contract,  has  deposited  gaid 
bonds  with  the  said  Northwestern  North  Carolina  Railroad 
Company  as  collateral  security  for  the  payment  of  its  rental, 
and  the  said  bonds,  or  nearly  all  of  thera,  are  now  held  by 
the  said  Northwestern  North  Carolina  Railroad  Company 
asaforesaid ;  that  the  defendant  petitioner  did  not  comply  with 
and  perform  said  contract  on  its  part,  in  many  specified  mate- 
rial respects;  that  it  did  not  complete  said  road ;  that  so  far 
from  finishing  said  road,  as  required  by  said  contract,  the 
same  has  not  yet  been  completed,  either  as  to  the  con- 
struction of  its  road-bed,  cross-ties  or  iron  rails,  or  as  to  the 
buildings  or  other  structures  necessary  to  its  successful 
operation  according  to  the  terms  of  said  contract;  nor  was 
said  road  put  into  such  condition  as  to  run  trains  thereon, 
or  to  use  and  operate  the  same,  until  about  the  middle  of 
August,  1873; 

"  11.  That,  as  plaintiffs  are  informed  and  believe,  the  said 
Richmond  and  Danville  Railroad  Company  has  paid  tolls 
and  rents  to  itself  for  the  use  of  its  road-bed,  depots,  turn- 
tables, side  tracks,  and  in  the  hire  of  hands  to  operate  the 
same,  to  a  large  amount,  and  charged  the  same  to  the 
expense  account  of  said  Northwestern  North  Carolina  Rail- 
road Company  improperly — to  the  loss,  injury  and  damage 
of  the  said  Northwestern  North  Carolina  Railroad  Company 
to  the  amount  of  several  thousand  dollars,  the  precise  amount 
not  known  to  the  plaintiffs. 

"  13  That,  in  pursuance  of  the  contract  between  the  North- 
western North  Carolina  Railroad  Company  and  the  Rich- 
mond and  Danville  Railroad  Company,  there  were  issued 
by  the  former  and  delivered  to  the  latter  company  sixteen 
hundred  shares  of  the  capital  stock  of  the  former  company 
of  the  par  value  of  one  hundred  dollars  each,  as  paid  up 
stock,  and  also  bonds  of  the  former  company  to  the  amount 
of  five  hundred  thousand  dollars,  bearing  interest  at  the 
rate  of  six  per  cent,  per  annum,  payable  semi-annually,  with 
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coupons  attached  to  cover  said  interest ;  and  that  the  said 
Northwestern  North  Carolina  Railroad  Company,  in  pursu- 
ance of  said  contract,  executed  and  delivered  to  said  Rich- 
mond and  Danville  Railroad  Company  a  deed  of  trust,  con- 
veying to  H.  H.  Marshall  and  E.  A.  Barbour,  trustees,  who 
are  herein  sued  only  as  such  trustees,  all  its  property,  rights, 
privileges  and  franchises  to  secure  the  said  bonds  and  the 
interest  that  might  accrue  thereon,  a  copy  of  which  is  hereto 
attached  as  a  part  of  this  complaint. 

**14.  That,  as  the  plaintiffs  are  informed  and  believe, 
although  the  Richmond  and  Danville  Railroad  Company 
did  not  put  the  said  road  in  order  for  use  and  operation 
until  about  the  middle  of  August,  1873,  notwithstanding  its 
agreement  to  put  the  same  in  running  order  by  the  1st  day 
of  January,  1873,  yet  said  Richmond  and  Danville  Railroad 
Company  has  charged  up  to  said  Northwestern  North  Caro- 
lina Railroad  Company  interest  on  said  bonds  from  the  — 

day  of to  the  amount  of ,  contrary  to  the  true 

intent  and  meaning  of  said  contract,  it  not  being  the  pur- 
pose of  said  company  to  pay  to  said  Richmond  and  Dan- 
ville Railroad  Company  interest  prior  to  the  completion  of 
said  road. 

"15.  That,  as  the?e  plaintiffs  are  informed  and  believe, 
the  profits  received  by  the  Richmond  and  Danville  Railroad 
Company  from  the  operation  of  the  said  Northwestern  North 
Carolina  Railroad  Company's  line  of  road  would,  by  the 
present  time,  if  properly  applied,  have  paid  off  the  entire 
indebtedness  of  said  last  named  company,  and  have  left  a 
large  balance  for  dividends  on  its  capital  stock. 

"  IG.  That,  as  these  plaintiffs  are  advised  and  believe,  the 
said  Richmond  and  Danville  Railroad  Company,  chartered 
as  aforesaid — under  the  laws  of  Virginia — had  no  power  or 
authority  under  its  said  charter  to  purchase  or  hold  the 
aforesaid  stock  or  bonds  of  the  said  Northwestern  North 
Carolina  Railroad  Company,  as  the  last  named  road  did  not 
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and  does  not  now  connect  with  the  said  Riclimond  and  Dan- 
ville Railroad  at  any  point. 

"17.  That,  as  the  said  Richmond  and  Danville  Railroad 
Company  received  from  the  said  Northwestern  North  Caro- 
lina Railroad  Companj"  the  sums  of  five  hundred  thousand 
dollars  in  first  mortgage  bonds  and  one  hundred  and  sixty 
thousand  dollars  of  its  capital  stock  (being  a  controlling 
interest  in  the  same),  the  said  securities  aggregating  six 
hundred  and  sixty  thousand  dollars,  of  which  amount  it 
claims  to  have  spent  only  the  sum  of  two  hundred  and 
eighty-seven  thousand  six  hundred  and  ninety-four  dollars 
and  thirty  cents  ($287,G94.30)  in  the  construction  of  said 
road,  and,  moreover,  has  utterly  failed  to  complete  said  road 
from  the  Junction  to  Greensboro,  and  to  erect  depot  build- 
ings and  other  needful  and  customary  structures,  all  of 
which  it  was  bound  to  do  by  its  said  contract,  the  plaintiffs 
are  informed  and  believe  that  the  said  contract,  even  if  in 
its  inception  it  intended  to  convey  the  absolute  title  to  said 
bonds  and  stock  (which  the  plaintiffs  deny),  is  no  longer 
binding  in  law  or  in  conscience  upon  the  said  Northwestern 
North  Carolina  Railroad  Company,  and  that  the  said  bonds 
and  stock  ought  to  be  returned  and  become  the  property  of 
the  said  Northwestern  North  Carolina  Railroad  Company  on 
the  repayment  by  it  to  the  said  Richmond  and  Danville 
Railroad  Company  of  the  amount  properly  expended  by 
said  last  named  company  in  the  construction  of  said  road, 
with  lawful  interest  thereon. 
"18.  That  the  charter  of  the  said  Northwestern  North 
•  Carolina  Railroad  provided  that  the  said  road  should  be 
constructed  in  divisions — the  first  division  to  constitute  that 
portion  of  said  road  lying  east  of  the  towns  of  Winston  and 
Salem,  which  has  been  in  operation  since  August,  1873;  that 
no  attempt  was  made  to  carry  said  road  beyond  said  towns 
for  about  fourteen  years;  that  the  said  Richmond  and  Dan- 
ville Railroad  Company,  by  force  of  its  controlling  interest 
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in  the  capital  stock,  so  improperly  acquired  and 'held  as 
aforesaid,  has  elected  its  own  officers  and  agents  as  officers 
of  the  Northwestern  North  Carolina  Railroad  Company,  and, 
through  them,  is  attempting,  or  pretending,  to  extend  the 
said  first  division  beyond  the  point  prescribed  by  the  charter, 
and  to  issue  bonds  secured  by  mortgage  on  said  first  division 
to  a  very  large  amount,  with  the  pretended  purpose  of  con- 
structing said  extension  to  the  town  of  Wilkesboro,  all  of 
which  actings  and  doings  are  without  authority  of  law  and 
in  gross  violation  of  the  rights  and  interests  of  the  stock- 
holders of  the  said  Northwestern  North  Carolina  Railroad 
Company. 

"19.  That  the  said  Richmond  and  Danville  Railroad 
Company,  through  its  officers  and  agents,  have  assumed  to 
manage  and  control  the  business  and  operation  of  the  said 
Northwestern  North  Carolina  Railroad  Company,  and  to 
receive  its  gross  earnings  from  its  construction  in  1873  to  the 
present  time,  amounting  to  over  seven  hundred  thousand 
dollars,  for  all  of  which  it  is  liable  to  account  to  the  said 
Northw^estern  North  Carolina  Railroad  Company,  but  has 
failed  to  do  so. 

"  20.  That  the  officers  of  said  Northwestern  North  Carolina 
Railroad  Company,  so  elected  and  controlled  by  the  Rich- 
mond and  Danville  Railroad  Company  as  aforesaid,  have 
failed  to  call  regular  annual  meetings  of  the  stockholders,  as 
required  by  the  charter  and  by-laws  of  said  company — at 
one  time  not  calling  any  such  meeting  for  the  period  of 
nearly  eight  years — and  have  utterly  failed  to  render  to  the 
stockholders,  or  any  committee  thereof,  detailed  statements 
showing  the  operations,  receipts  and  disbursements  of  said 
company,  as  it  w^as  their  duty  to  do;  and  have  further  failed 
to  declare  and  pay  to  said  stockholders  the  dividends  to 
which  they  were  justly  entitled. 

"21.  That  at  a  meeting  of  the  stockholders  of  the  said 
Northwestern  North  Carolina  Railroad  Company,  held  in 
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the  town  of  Winston  on  the  21st  day  of  April,  1888,  the  said 
Richmond  and  Danville  Railroad  Company,  by  means  of 
the  controlling  interest  so  acquired  and  held  by  them  as 
aforesaid  in  the  capital  stock  of  said  Northwestern  North 
Carolina  Railroad  Company,  instigated  and  carried  through 
said  meeting,  in  spite  of  the  written  protest  of  the  plaintiffs 
and  other  stockholders,  a  resolution  authorizing  the  board 
of  directors  of  said  company  to  take  up  the  existing  mort- 
gage bonds  and  to  issue  new  bonds  at  the  rate  of  fifteen 
thousand  dollars  per  mile  of  the  entire  line  of  road,  includ- 
ing the  proposed  extension,  to  the  amount  of  about  fifteen 
hundred  thousand  dollars  ($1,500,000),  and  to  secure  the 
payment  of  the  same,  with  interest  thereon,  by  a  first  mort- 
gage on  all  the  property,  rights  and  franchises  of  said  com- 
pany, and  to  issue  additional  capital  stock  at  the  rate  of 
fifteen  thousand  dollars  per  mile  to  the  amount  of  about  one 
million  five  hundred  thousand  dollars,  and  to  place  the  same 
upon  the  market;  that  the  said  issue  of  said  bonds  and  stock 
as  a  lien  upon  the  first  division  of  said  road,  with  the  intent 
of  devoting  the  proceeds  thereof  to  the  construction  of  the 
Yadkin  Valley  division  of  said  road,  is  not  authorized  by 
the  charter  of  said  road,  is  in  gross  violation  of  the  rights 
of  stockholders  in  said  first  division,  and  will  result  in  prac- 
tically destroying  the  value  of  their  stock,  and  that  the  said 
board  of  directors  are  now  proceeding  to  carry  out  the  pur- 
pose of  the  resolution. 
**  Wherefore,  the  plaintiffs  demand  judgment — 
"1.  That  the  contract  and  mortgage  be  declared  a  security 
only  for  the  amount  necessarily  expended  by  the  Richmond 
and  Danville  Railroad  Company  in  the  construction  of  the 
Northwestern  North  Carolina  Railroad  Company  from 
Greensboro  to  Winston,  and  that  an  account  be  taken  to 
ascertain  the  true  amount  thus  expended  and  the  loss  and 
daraage  resulting  to  the  Northwestern  North  Carolina  Rail- 
road Company  from  the  failure  of  said  Richmond  and  Dan- 
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ville  Railroad  Company  to  complete  said  road  according  to 
its  contract. 

"2.  That  an  account  be  taken  of  the  gross  earnings  and 
expenses  of  operating  the  Northwestern  North  Carolina  Rail- 
road Company. 

"3.  That  an  account  be  taken  of  all  moneys  received  by 
the  Richmond  and  Danville  Railroad  Company  from  the 
earnings  of  the  Northwestern  North  Carolina  Railroad  Com- 
pany, and  from  the  sale  of  its  bonds  and  stock,  or  from  any 
other  source  connected  with  said  road. 

"  4.  That  if  any  surplus  moneys  shall  be  found  belonging 
to  the  Northwestern  North  Carolitia  Railroad  Company,  that 
the  board  of  directors  thereof  be  required  to  declare  divi- 
dends in  favor  of  its  stockholders,  and  to  pay  out  the  same. 

"5.  That  upon  its  being  ascertained  that  the  Richmond 
and  Danville  Railroad  Company  has  been  fully  reimbursed 
for  its  outlay  in  the  construction  of  the  said  Northwestern 
North  Carolina  Railroad,  the  bonds  and  stock  issued  to  it 
as  said  security  be  delivered  up  to  be  cancelled. 

"6.  That  the  board  of  directors  of  raid  Northwestern 
North  Carolina  Railroad  Company  be  enjoined  from  issuing 
or  in  any  way  disposing  of  any  bonds  or  stocks'constituting, 
in  any  way,  a  lien  upon  said  first  division  of  said  road,  for 
the  purpose  of  the  construction  or  completion  of  any  other 
division  of  said  road. 

"7.  And  for  such  other  and  further  relief  as  the  nature 
and  circumstances  of  the  plaintiffs'  case  may  require  and 
to  the  Court  may  seem  meet  and  proper." 

The  defendants  demurred  to  the  complaint,  substantially, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  defendant  (petitioner)  contended  : 

1.  That  the  case  was  removable  under  the  act  of  Congress 
of  March  3d,  1887,  because  **  there  was  a  controversy 
between  citizens  of  different  States"  in  this  case.     That  is. 
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"that  all  the  real  parties  in  interest  on  the  one  side  are  citi- 
zens of  a  different  State  from  all  the  defendants  on  the  other 
side." 

2.  That  the  controversy  between  the  Richmond  and  Dan- 
ville Railroad  Company,  defendant,  and  the  plaintiffs,  was 
a  separable  controversy,  which  the  Richmond  and  Danville 
Railroad  Company,  a  citizen  of  the  State  of  Virginia,  had 
the  right  to  remove  to  the  Circuit  Court  of  the  United  States. 

His  Honor  held  both  these  questions  against  the  defend- 
ant, the  Richmond  and  Danville  Railroad  Company,  and 
refused  to  remove  either  the  whole  case  or  the  alleged  separa- 
ble controversy,  and  directed  the  parties  to  proceed  with  the 
case. 

No  other  questions  arose  or  were  argued. 

From  this  judgment,  the  Richmond  and  Danville  Rail- 
road Company,  having  excepted,  appealed  to  this  Court. 

Mr,  R.  M.  DovglaSy  for  plaintiffs. 

Messrs.  D.  Schertck  and  F,  H.  Bmbee^iov  defendants. 

Merrimon,  C.  J.— after  stating  the  case:  It  is  not  perti- 
nent or  proper  to  consider  and  determine  here  the  sufficiency 
of  the  plaintiff's  cause  of  action.  The  sole  question  pre* 
sented  for  our  decision  is,  is  the  action  one  which  must,  for 
the  causes  alleged  in  the  petition,  be  removed,  as  to  the 
petitioner,  to  the  Circuit  Court  of  the  United  States? 

The  Act  of  Congress,  approved  March  3d,  1887  (24  U.  S. 
Stats,  at  Large,  p.  552).  provides,  among  other  things,  in 
section  2  thereof,  as  follows:  "And  when,  in  any  suit  men- 
tioned in  this  section,  there  shall  be  a,  controversy  which  is 
wholly  between  citizens  of  different  States,  and  which  can 
be  fully  determined  as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested  in  such  contro- 
versy may  remove  said  suit  into  the  Circuit  Court  of  the 
United  States  for  the  proper  district."    It  is  conceded  that 


^ 


'  1 


» . 

■ 


I 
I 


78  IN  THE  SUPREME  COURT. 


Douglas  v.  Railroad. 


the  cause  of  action  alleged  in  the  complaint  constitutes  a 
"controversy,"  of  which  such  Circuit  Court  might  have 
jurisdiction,  in  cases  contemplated  and  intended  by  the 
statute. 

But  it  is  contended  by  the  appellees  that  such  controversy 
is  not  "  wholly  ^^  between  citizens  of  different  States,  and, 
therefore,  the  action  cannot  be  removed.  This  contention,  in 
our  opinion,  is  well  founded.  It  appears  that  the  plaintiffs 
are  citizens  of  this  State;  that  the  defendants,  the  North- 
western North  Carolina  Railroad  Company  and  North 
Carolina  Railroad  Company  are  likewise  corporations  of  this 
State,  and  that  the  other  defendants,  including  the  petitioner, 
are  citizens  of  the  State  of  Virginia.  Plainly,  if  the  par- 
ties, plaintiffs  and  defendants,  are  all  material  and  necessary 
as  made,  or  if  one  of  the  defendants,  a  citizen  of  this  State, 
is  a  material  and  necessary  party  defendant,  and  the  citi- 
zenship of  the  several  parties  is  as  just  stated,  then  the 
action  cannot  be  removed,  because  the  controversy  is  not 
wholly  between  citizens  of  different  States.  Hence,  it  is  not 
denied  by  the  appellant  that  if  the  defendant,  the  North- 
western North  Carolina  Railroad  Company,  is  a  material 
and  necessary  party  defendant,  and  the  controversy  caimot 
"be  fully  determined  between"  the  plaintiffs  and  the  defend- 
ants petitioner  without  it  as  a  party,  then  the  action  can- 
not be  removed.  It  is  contended,  however,  by  the  petitioner 
that  the  Northwestern  North  Carolina  Railroad  Company  is 
not  a  necessary  party  defendant;  that  in  contemplation  of 
j  j  law  it  is,  and  must  be,  treated  as  a  party  plaintiff.     We  can- 

not think  so.  If  the  allegations  of  the  complaint  are  well 
founded,  the  defendant  petitioner  purports  to  own  a  majority 
of  the  shares  of  the  capital  stock  of  that  company,  elects  its 
officers,  directs  and  controls  its  actions  in  all  respects,  and 
it,  under  the  direction  and  by  the  procurement  of  the  peti- 
tioner, has  done,  and  does,  the  unlawful,  unwarranted  acts 
and  injuries  of  which  the  plaintiffs  complain ;  it  denies  their 
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right— that  their  allegations  are  true — and  refuses  to  redress 
their  alleged  grievances.  The  action  is  brought  directly 
agaiust  it  by  a  minority  of  the  stockholders  of  that  company, 
to  compel  it  and  the  defendant  petitioner,  which  holds  a 
majority  of  the  shares  of  its  capital  stock  and  dominates  it, 
to  account  for  its  property,  injuries  done  to  the  same,  the  use 
and  rents  of  it,  its  money,  its  rights  and  credits,  to  compel 
the  ])etitioner  to  surrender  its  coupon  bonds  secured  by 
the  deed  of  trust  mentioned,  to  surrender  the  shares  of  the 
capital  stock  of  the  company  held  by  the  petitioner,  which 
it  alleges  it  took  and  holds  as  security  merely,  and  to  account 
for  property,  moneys,  Ac,  diverted  unlawfully  and  wrong- 
fully to  the  use  and  purposes  of  the  petitioner.  It  seems  to 
us  very  clear  that  the  plaintiffs'  cause  of  action  is  against 
the  Northwestern  North  Carolina  Railroad  Company  as  well 
as  the  petitioner,  and  that  it  is  a  necessary  and  proper 
defendant  in  this  action.  Their  controversy  is  directly  with 
that  company,  and  with  the  petitioner  who  controls  it  and 
claims  to  own  a  majority  of  the  shares  of  its  capital  stock. 
A  chief  ground  of  the  action  is  that  the  officers  of  the  com- 
pauy  and  the  petitioner  holding  a  majority  of  the  shares  of 
its  capital  stock,  wrongfully,  injuriously  and  oppressively, 
deprives  the  plaintiffs  of  their  rights  and  endamages  them 
in  the  ways  and  by  the  fraudulent  means  alleged.  The 
Northwestern  North  Carolina  Railroad  Company  is,  there- 
fore, a  material  party  defendant  and  a  citizen  of  this  State. 
Hence,  the  action  cannot  be  removed  on  the  ground  that 
the  controversy  is  wholly  between  citizens  of  different 
States.  (yKdly  v.  Railroad,  89  N.  C,  58;  Gudger  v.  Railroad, 
87  N.  a,  325;  Hyde  v.  Reeble,  104  U.  S.,  407. 

What  has  been  already  said  serves  to  show  that  the  con- 
troversy between  the  parties  cannot  "be  fully  determined  as 
between  them,"  if  the  action  shall  be  divided  and  one  part 
of  it  shall  remain  in  the  State  Court  and  the  other  part  sent 
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to  the  Circuit  Court  of  the  United  States.  The  cause  of 
action  is  not  divisable.  The  State  Court  could  not  grant  the 
relief  demanded  by  the  plaintiffs  in  scarcely  any  respect,  in 
the  absence  of  the  petitioner  defendant;  nor  could  the  Cir- 
cuit Court  of  the  United  States  grant  the  relief  demanded 
against  the  petitioner  in  the  absence  of  the  other  principal 
defendants.  Their  liability,  if  it  exists,  is,  to  a  large  extent, 
common,  and  the  remedy,  to  a  like  extent,  must  be  against 
them  jointly.  This  is  too  obvious  to  require  further  expla- 
nation. What  we  have  said  rests  upon  the  supposition  that 
the  plaintiffs  have  alleged  sufficiently  a  well-founded  cause 
of  action.  Whether  they  have  or  not,  as  we  have  said,  is  a 
question  not  now  before  us  to  be  decided.  Ayer  v.  WiswcdJy 
112  U.  S.,  187;  Railroad  Co.  v.  WUson,  114  U.  S.,  60;  RaU- 
road  Co.  v.  IdCy  ibid.,  52;  Thome  Wire  Hedge  Co,  v.  Fidler, 
122  U.  S ,  535 ;  Lordly  v.  Worthivgton,  121  U.  S.,  179. 

It  is  not  the  purpose  of  the  Act  of  Congress  cited  to  allow 
or  require  that  a  civil  action  wherein  the  controversy  is  not 
wholly  between  citizens  of  different  States,  but  is  between 
citizens  of  the  same  State,  and  others,  citizens  of  a  different 
State  or  States,  to  be  removed  to  the  Circuit  Court  of  the 
United  States,  as  to  a  nonresident  defendant,  unless  such 
controversy  can  "be  fully  deteririned  as  between  them" — 
all  the  parties  to  the  action,  as  constituted  therein.  If  it 
were  otherwise,  an  action  could  never  be  completely  deter- 
mined, and  there  would  be,  practically,  a  denial  of  right  and 
justice.  It  is  only  w^here  there  is  more  than  one  defendant 
in  the  action,  and  one  or  more  of  them  are  citizens  of 
another  or  other  States,  and  the  cause  of  action  as  to  a  non- 
resident defendant  may  be  divided  and  fully  determined,  as 
to  him,  as  if  he  had  remained  in  the  action  in  the  State 
Court,  that  he  has  the  right  to  have  the  action,  as  to  him, 
removed  into  the  Circuit  Court  of  the  United  States.  Other- 
wise, complete  justice  could  not  be  done.  The  purpose  of 
the  law,  in  allowing  such   removals  of  actions,  is  not  to 
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allow  or  help  parties  to  evade  justice,  but  to  enable  them  to 
avoid,  in  a  measure,  possible  local  prejudice,  to  promote  fair 
convenience  of  parties,  and  to  give  non-residents  the  advan- 
tage, if  there  be  any,  of  litigating  in  a  Court,  in  a  larger 
sense,  common  to  all  the  States  of  the  Union. 

Affirmed. 


GRANVILLE  COUNTY  BOARD  OF  EDUCATION  v.  THE  STATE 

BOARD  OF  EDUCATION. 

Side  Board  of  Education — Action  to  Compel  Public  Officer  to 

Perform  Duty— Removal  of  Action. 

1.  The  State  Board  of  Education  is  an  incorporated  body,  with  capacity 

to  sue  and  be  sued. 

2.  Ad  action  lies  to  compel  public  officers  to  discharge  mere  ministerial 

«  duties  not  involving  an  official  discretion. 

3.  A  motion  to  remove  an  action  to  another  county  cannot  be  made 

after  answer  filed,  although  there  was  time  given  within  which 
to  file  answer  which  has  not  expired. 

Motion  to  remove  action  to  Wake  County,  heard  at  Janu- 
ary Term,  1889,  of  Granville  Superior  Court,  before 
Bynum,  J, 

The  plaintifif  brought  action  against  the  defendant  to 
September  Term,  1888,  of  Granville  Superior  Court,  which 
term  began  on  the  10th  day  of  September,  1888  Service 
was  accepted  by  the  Governor  on  the  15th  day  of  Septem- 
ber, 1888. 

The  plaintiff  was  then  allowed  thirty  days  to  file  com- 
plaint, and  the  defendant  was  allowed  sixty-five  days  to  file 
answer. 
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The  complaint  was  filed  on  the  24th  day  of  September, 
1888,  and  the  answer  was  filed  on  the  23d  day  of  Novem- 
ber, 1888. 

In  this  complaint  the  plaintiff  prayed  that  the  defendant 
be  required  to  issue  its  warrant  on  the  State  Treasurer  for  the 
sum  of  eight  hundred  and  twenty-five  dollars  and  twenty- 
five  cents,  alleged  to  be  due  the  plaintiflF  on  account  of  money 
withheld  from  it  by  defendant  in  1886.  After  the  pleadings 
were  filed,  and  at  the  succeeding  term  of  the  Court,  to-wit, 
November  Term,  1888,  which  commenced  on  the  26th  day 
of  November,  1S88,  the  defendant  made,  in  open  Court,  a 
motion  to  have  said  action  removed  to  the  Superior  Court 
of  Wake  County  for  trial.  The  motion,  which  was  not  in 
writing,  but  viva  voce^  was  made  before  Judge  Shipp,  then 
holding  the  Court  of  the  Fifth  Judicial  District. 

There  is  no  record  showing  upon  what  ground  the  motion 
was  based,  the  only  record  being  as  follows: 

"  By  consent,  the  motion  to  remove  this  cause  to  the  county 
of  Wake  is  continued." 

At  January  Term,  1889,  the  motion  was  heard  by  the 
Court.  The  defendant  then  based  its  motion  on  two  grounds, 
arising  under  section  191,  paragraph  2,  and  section  195  of 
The  Code.  The  plaintiff  *s  counsel  insisted  that  the  motion 
which  was  made  at  November  Term,  1888,  was  only  under 
section  195,  addressing  itself  to  the  discretion  of  the  Court. 
The  Court  heard  the  motion  on  both  grounds,  and  refused 
to  remove  the  action,  under  section  195,  as  a  matter  of  dis- 
cretion, and  declined  to  grant  the  motion  to  remove  as  a 
matter  of  right,  under  section  191.  The  action  of  the  Court 
was  not  based  upon  the  ground  that  the  motion  was  not 
reduced  to  writing,  but  that  section  191  did  not  give  the 
defendant,  in  this  particular  case,  a  legal  right  to  have  the 
cause  removed  to  the  county  of  Wake. 

The  defendant  excepted  to  the  ruling  of  the  Court  in 
refusing  to  remove  said  cause  to  the  Superior  Court  of  Wake 
County,  under  section  191,  and  appealed. 
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County  Board  op  Education  r.  State  Board  of  Education. 

Mr,  A,  W.  Graham^  for  plaintiff. 

Messrs.  J.  B,  Batchdor  Siud  John  DevereuXy  Jr.,  for  defendant. 

Clark,  J.:  The  defendant  moves  to  dismiss  the  action  on 
the  ground  that  the  defendant  is  only  an  agency  of  the  State, 
and  the  Ck)urt  has  no  jurisdiction  to  entertain  the  action,  as 
the  State  does  not  consent  to  be  sued.  The  Code,  §  2503, 
incorporates  the  defendant,  and  directs,  among  other  things, 
that  it  "may  sue  and  be  sued  as  such."  This  is  sufficient 
consent,  if  such  be  necessary.  In  Bain  v.  The  State,  86  N.  C, 
49,  the  Court  expressly  holds  that  the  Insane  Asylum  can  be 
sued.  Actions  against  that  institution,  and  against  the 
other  great  State  agency  and  charity,  the  Institution  for  the 
Deaf  and  Dumb  and  the  Blind,  have  been  entertained  by 
the  Courts.  Ellis  v.  North  Carolina  Institution  for  tlie  Deaf 
and  Dumb  and  the  Blind,  68  N.  C,  423,  and  other  cases. 

Even  were  not  this  beyond  question,  as  the  proceeding  is 
to  compel  public  officers  to  discharge  a  mere  ministerial 
duty  nat  involving  an  official  discretion,  the  action  will  lie. 
Raleigh  and  Augusta  Air-Line  Railroad  Co,  v.  Jenkins,  68 
N.  C,  502;  Marbury  y.  Madison,!  Cranch,  49.  The  duties 
here  sought  to  be  enforced  are  purely  ministerial.  The  Code, 
§§2585  and  2537. 

The  defendant  was  allowed  sixty-five  days  to  file  answer. 
It  filed  its  answer  before  the  time  was  out.  After  answer 
filed,  but  within  the  sixty-five  days,  it  made  the  motion  to 
remove,  and  from  the  refusal  thereof  appealed.  The  plaintiff 
contends  that  the  motion  came  too  late.  The  point  is  an 
adjudicated  one.  In  McMinn  v.  Hamilton,  77  N.  C,  300,  it 
is  held,  "  if  the  defendant  pleads  to  the  merits  of  the  action, 
he  will  be  taken  to  have  waived  the  objection  "  to  the  venue. 
To  same  effect  Lafoon,  v.  Shearin,  91  N.  C,  370,  and  Morgan 
V.  Bank,  93  JI.  C,  352.  In  the  latter  case,  the  Court  say, 
"the  objection  must  be  made  in  limine  before  putting  in 
answer."    It  is  true  that  here  the  motion  to  remove  was 
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made  before  the  lapse  of  the  time  allowed  defendant  to 
answer,Jbut  it  was  after  the  answer  was  filed  and  it  had 
pleaded  to  the  merits.  By  its  own  choice  it  had  shortened 
the  time  allowed  it,  and,  after  filing  the  answ^er,  there  was 
no  furtherltime  in  which  an  answer  could  be  filed.  The 
time  for  answering  expired  when  the  answer  was  filed. 

AflBrmed. 


NOAH  E.  WYRICK,  Executor,  v.  MARY  E.  WYRICK  et  al. 

Statuielof  Limitations — Filial  Account  of  Administrator. 

The'administrator  cf  A.  filed  an  ex  parte  final  account  in  May,  1875, 
showing  a  balance  due  the  next  of  kin.  The  administrator  died 
in  April,  1883.  In  May,  1888,  the  plaintiff  qualified  as  his  execu- 
tor,''and  in  September,  1884,  began  a  proceeding  to  make  real 
estate  assets,  to  which  the  administrator  de  bonis  non  of  A.  be- 
came a  party,  and  filed  a  complaint  to  recover  the  amount  due  on 
said  final  account:  Held,  that  the  date  when  the  action  of  the 
administrator  de  bonis  non  was  commenced  was  the  date  when 
the  summons  issued  in  the  special  proceeding  to  make  real  estate 
assets  and  that  the  statute  of  limitations  {The  Code,  §159}  did  not 
bar  the  action. 


This  was  an  issue  of  debt,  arising  in  a  proceeding  to 
make  real  estate  assets,  and  tried  before  Bynum^  J.,  at  Feb- 
ruary Term,  1889,  of  Guilford  Superior  Court. 

Noah  E.  Wyrick,  executor  of  George  Wyrick,  deceased, 
filed  his  application  to  sell  real  estate  to  create  assets  for  the 
payment  of  debts  of  his  testator.  Summons  issued  and  com- 
plaint filed  September  22d,  1884.  The  defendant  Barbara 
Cable,  a  daughter  and  devisee  of  plaintiff's  testator,  whose 
lands  were  charged  with  the  payments  of  debts,  filed  an 
answer  denying  the  necessity  of  the  sale.     An  account  was 
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taken  by  the  Clerk,  report  made  and  exceptions  filed.'  The 
exceptions  were  argued  before  his  Honor,  Judge  Shipp,  at 
August  Term,  1888,  at  which  term  Thomas  Webb,  admin- 
istrator de  bonis  non  of  one  Jane  Green,  was  allowed  to  become 
a  party,  and  he  on  the  14th  day  of  November,  1888,  filed  a 
complaint  alleging  that  there  was  due  the  estate  of  his  intes- 
tate, as  appeared  by  the  settlement  of  her  estate  by  George 
Wyrick,  her  administrator,  for  distribution  among  her  next 
of  kin  on  the  11th  day  of  May,  1875,  the  sum  of  one  hun- 
dred and  thirty-three  dollars  and  sixty-eight  cents  ($133.68), 
to  which  complaint  the  defendant  Barbara  and  her  husband 
filed  an  answer,  alleging  that  the  distributees  had  been  paid, 
and  pleading  the  statute  of  limitations. 

The  following  facts  were  admitted  or  found : 

That  George  Wyrick,  testator  of  petitioner  Noah  E.  Wyrick, 
became  the  administrator  of  Jane  Green,  deceased,  on  the 
—  day  of  February,  1873,  and  that  on  the  11th  day  of  May, 
1875,  his  final  account  as  such  administrator  was  filed  and 
audited ;  that  there  was  on  that  last  named  day  in  his  hands 
for  distribution  among  her  next  of  kin  one  hundred  and 
thirty-three  dollars  and  sixty-eight  cents  ;  that  said  George 
Wyrick  died  on  the  22d  day  of  April,  1883,  and  Noah  E. 
Wyrick  qualified  as  executor  May  7th,  1883;  that  the  plain- 
tiff Webb  became  administrator  de  bonis  non  of  Jane  Green 
on  the  29th  day  of  April,  1886. 

The  defendant  Barbara  Cable  contended  that  as  this  action 
was  brought  for  the  benefit  of  the  distributees  that  the  action 
of  plaintiff  Webb  was  barred  by  the  statute  of  six  years, 
seven  years  and  ten  years,  as  pleaded  in  the  answer,  and 
argued  further  to  the  Court,  that  plaintiff"  Webb's  action 
not  being  on  an  official  bond,  was  barred  after  the  lapse  of 
three  years  from  11th  day  of  May,  1875. 

His  Honor  held  that  the  date  of  plaintiff  Webb's  action 
was  the  date  of  the  issuing  of  the  summons  of  Noah  E. 
Wyrick,  executor,  to-wit,  the  22d  day  of  September,  1884, 
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and  instructed  the  jury  to  find  that  the  plaintiff  Webb's 
action  was  not  barred  by  the  statute  of  limitations.  To  which 
ruling  and  instructions  the  defendant  Barbara  excepted. 

There  was  a  verdict  for  plaintiff  Webb,  and  judgment, 
from  which  the  defendant  Barbara  appealed. 


No  counsel  for  plaintiff. 

Mr,  J.  T,  Morehead,  for  defendant 


Shepherd,  J.:  The  only  question  necessary  to  be  consid- 
ered in  order,  to  dispose  of  this  appeal  is  whether  the  claim 
represented  by  James  Webb,  as  administrator  de  hoim  non 
of  Jane  Green,  is  barred  by  the  statute  of  limitations. 

When  George  Wyrick,  the  administrator  of  the  said  Jane 
Green,  filed  his  ex  parte  final  account,  on  the  11th  of  May, 
1875,  it  did  not  have  the  effect  of  closing  the  trust  as 
between  him  and  the  distributees,  so  as  to  put  in  operation 
any  statute  of  limitation  for  a  shorter  period  than  ten 
years. 

Before  the  adoption  of  the  Code  of  Civil  Procedure  there 
was  no  statutory  limitation  or  presumption  which  was  put 
in  force  by  the  simple  filing  of  such  an  ex  parte  final 
account,  and  the  Courts  applied  only  the  comm'on  law  pre- 
sumption of  payment  arising  from  the  lapse  of  many  years 
of  inaction.  Davis  v.  Gotten,  2  Jones'  Eq.,  435;  McCraw  v. 
Fleming,  5  Ired.  Eq.,  348. 

For  the  reasons  given  in  Woody  v.  Brooks,  102  N.  C,  334, 
we  think  that  The  Code,  §  159  (which  bars  all  actions  in  ten 
years  which  are  not  specially  provided  for),  applies  to  such 
cases,  as  it  does  also  to  an  action  brought  to  impeach  such 
final  account.  We  are  of  this  opinion  because  it  was  the 
evident  purpose  of  The  Code  to  prescribe  a  period  of  limita- 
tion to  all  actions  whatsoever,  and  thus  make  it  a  complete 
statute  of  repose.  Where,  however,  there  has  been  a  settle- 
ment between   the   trustee   and   cestui  que  trust,  or  a  final 
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determination  of  the  amount  due  by  a  decree  of  Court,  the 
trust  is  closed,  and  an  action  will  be  barred  within  three 
years  from  a  demand  and  refusal.  Spruill  v.  Sanderson^  79 
N.  C,  406 ;  Whedbee  v.  Whedbee,  o  Jones'  Eq.,  393 ;  Barham  v. 
Lomax,  73  N.  C,  78 ;   Woody  v.  Brooks,  supra. 

Applying  these  principles  to  the  case  before  us,  it  is  clear 
that  up  to  the  time  of  the  commencement  of  this  proceeding, 
in  1884,  the  claim  of  the  distributees  was  not  barred.  Only 
eight  years  ran  against  the  distributees  up  to  the  death  of 
the  administrator,  and  this  proceeding  was  commenced  by 
his  executor  about  a  year  afterwards.  So  that,  from  the 
filing  of  the  final  account  in  1875  to  the  beginning  of  the 
proceeding,  but  nine  years  have  elapsed. 

Even  if  the  trust  had  been  closed  by  a  decree  declaring  a 
balance  due  the  distributees,  the  claim  would  not  be  barred, 
as  it  does  not  appear  that  there  was  any  demand  and 
refusal. 

If,  then,  the  claim  was  not  barred  when  this  proceeding 
was  instituted  it  is  not  barred  at  all,  as  the  very  purpose 
of  the  proceeding  is  to  subject  the  lands  of  the  testator  to  the 
payment  of  this  and  all  other  indebtedness  of  the  estate. 
James  Webb,  the  administrator  de  bonis  non^  was  not  a  nec- 
essary party,  since,  for  the  purposes  of  the  proceeding,  he 
and  all  others  having  legal  demands  against  the  estate 
were  represented  by  the  plaintiff  executor.  Especially  is 
this  true  as  to  this  particular  claim,  as  the  executor  acknowl- 
edges it,  and  asks  that  it  be  paid. 

His  Honor  was,  therefore,  correct  in  holding  that  the 
claim  was  not  barred. 

Judgment  affirmed. 


IN  THE  SUPREME  COURT. 


Town  of  Hendbbson  v.  Davis. 


THE  TOWN  OF  HENDERSON  v.  OWEN  DAVIS  et  al. 

Jurisdulion — Title  to  Land — Action  for  Petmltyjor  Oh»truding 
Street  —  Election,  validiiy  of —  Proceeding  to  Open  Stred  — 
Notice  to  Land-owners — Insufficient  Evidence. 

1.  The  title  to  land  is  not  in  controversj  in  a  proceeding  to  recover  a 

penalty  prescribed  by  a  tpwn  charter  for  obstructing  a.  atref  (. 

2.  The  charier  of  a  toirn  provided  that  an  election  on  the  queetioD  of 

accepting  the  charter  should  be  held  after  ten  days'  notice.  The 
minutes  of  the  Commissi  oners  showed  that  an  election  was  held 
in  accordance  with  the  piovisions  of  the  charter,  the  number  of 
votes  cast,  and  the  affirmative  majority:  Held,  that  the  required 
notice  was  sufficiently  implied. 

3.  The  regularity  and  validity  of  an  election  cannot  be  collaterally 

attacked. 

4.  Where,  on  the  trial  of  an  action  to  recover  a  penalty  for  obstructing 

a  street,  it  did  not  appear  that  notice  had  been  given  to  adjacent 
landowner  of  the  purpose  of  the  assessors  to  assess  the  advantage 
and  disadvantage,  or  that  such  aeseGBment  and  report  thereof  had 
been  msde,  or  that  the  street  was  opened  for  public  use,  or  that  it 
was  used  as  a  public  street  at  any  time:  Held,  that  there  was  not 
sufficient  evidence  to  go  to  the  jury  to  prove  the  existence  of  the 
itreet,  or  that  the  defendant  had  obstructed  it. 

Civil  actios,  originally  begun  before  the  Mayor  of  the 
town  of  Henderson,  and  tried  before  Armfield,  J.,  at  Spring 
Term,  1889,  of  the  Superior  Court  of  Vance  County. 

This  action  was  begun  to  recover  the  penalty  of  ten  dol- 
lars incurred  by  an  alleged  violation  of  an  ordinance  of  the 
plaintiff,  whereof  the  following  ia  a  copy: 
"  "Articles,  §1.  Any  person  or  persons  allowing  obstruc- 
tions to  remain  or  continue  iu  any  street,  or  streets,  or  alleys 
in  the  town  of  Henderson,  after  having  been  notified  by  the 
town  constable,  shall  be  fined  ten  dollars  for  each  day  said 
obstructions  shall  be  allowed  to  remain." 
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On  the  trial  before  the  Mayor,  the  defendant  suggested 
"that  the  land  in  controversy  is  not  a  street,  but  the  prop- 
erty of  the  defendant  and  others,"  and  he  insisted  that, 
therefore,  the  Mayor  had  no  jurisdiction.  There  was  judg- 
ment for  the  plaintiff  in  the  Mayor's  Court,  and  the  defend- 
ant appealed  to  the  Superior  Court.  The  following  is  a  copy 
of  so  much  of  the  case  stated  on  appeal  as  need  be  reported : 

The  defendants  moved  to  dismiss  the  action  because  the 
Mayor  had  no  jurisdiction  to  try  the  same,  because,  upon 
defendants'  answer,  the  title  to  land  was  put  in  issue  and 
involved.  His  Honor  overruled  the  motion,  and  defendants 
excepted. 

The  plaintiff"  then  offered  the  charter  of  the  town  of  Hen- 
derson, ratified  by  the  General  Assembly  April  1st,  18G9, 
and,  to  show  an  acceptance  of  said  charter  as  required  by 
the  fifty-first  section  thereof,  introduced  the  minutes  of  the 
proceedings  of  the  Commissioners  of  the  town  of  Henderson, 
dated  April  10th,  1869. 

The  defendants  objected  to  the  reading  of  said  charter, 
because  it  appeared  affirmatively  by  the  minutes  that  the 
election  to  accept  the  charter  was  not  held  after  the  ten  days' 
notice  required  by  law. 

The  plaintiff  then  introduced  an  act  of  the  General  Assem- 
bly (ch.  51,  Laws  1883),  amendatory  of  the  charter  of  said 
town.  His  Honor  thereupon  overruled  defendants'  objec- 
tion, and  allowed,  the  charter  to  be  read,  and  defendants 
excepted. 

The  plaintiff  then  offered  to  show  that  the  land  in  con- 
troversy had  been  duly  condemed  for  the  purpose  of  a  street 
in  said  town,  and,  to  that  end,  offered  a  paper  marked  "D." 

The  defendants  objected  to  the  reading  of  said  paper — 

1.  Because  it  did  not  appear  that  there  was  ever  any  cause 
constituted  between  the  plaintiff  and  defendants  in  Gran- 
ville Superior  Court  in  this  behalf. 
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2.  It  did  not  appear  that  there  was  any  cause  constituted 
in  said  Superior  Court  at  all. 

3.  That  it  did  not  appear  that  there  was  any  law  author- 
izing the  report  of  the  action  of  the  commissioners  appointed 
to  open  or  widen  streets  in  Henderson  to  be  recorded  in  said 
Granville  County. 

4.  It  did  not  appear  that  the  defendants  were  parties  to 
said  so  alleged  record. 

5.  That  said  paper  was  a  record  of  Granville  Superior 
Court. 

Objection  overruled.  The  paper  was  read,  and  defendunts 
excepted. 

The  defendants  then  objected  to  the  alleged  condemnation 
of  said  land  because  it  did  not  appear  that  the  damages 
assessed  in  favor  of  the  several  parlies,  to-wit,  Reavis  and 
Calvin  Betts,  had  ever  been  paid  to  them  in  hand,  or  paid 
into  the  office  of  Ihe  Clerk  of  the  Superior  Court  of  Gran- 
ville County,  as  provided  by  the  charier. 

His  Honor  overruled  the  objection  and  the  defendants 
excepted. 

It  was  admitted  by  the  defendants  that,  in  the  summer  of 
1885,  they  openly,  and  under  a  claim  of  title,  entered  upon 
the  lend  in  controversy,  which  is  a  portion  of  what  is  called 
Breckenridge  street,  in  Henderaou,  built  liouses  thereon,  and 
have  had  continuous  possession  thereof  up  to  ihe  time  of 
suing  out  the  warrant  in  this  cause. 

Defendants  then  offered  to  show  that  they  had  perfect 
title  to  the  land  in  controversy,  claiming  the  same  through 
Calvin  Betts,  among  others,  and  that  he  was  the  same  Cal- 
vin Belts  for  whom  the  sum  of  two  hundred  and  fifty  dol- 
lars was  assessed  as  damages  to  said  land  ;  and  also  that  said 
sum  has  never  been  paid  to  said  Belts,  nor  the  ancestors  of 
the  defendants,  who  were  the  immediate  grantors  of  said 
Belts,  nor  was  ever  deposited  in  the  Clerk's  office  of  Gran- 
ville Superior  Court. 
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His  Honor  refused  to  allow  any  of  said  evidence  to  be 
offered,  and  defendants  excepted. 

The  plaintiff  offered,  without  objection,  the  minutes  of  the 
Board  of  Commissioners  of  the  town  of  Henderson,  dated 
June  22d,  1870,  June  23d,  1870,  and  July  11th,  1870,  show- 
ing the  condemnation  proceedings  as  recorded  by  said  board, 
in  addition  to  a  transcript  of  the  record  of  the  report  of  the 
three  assessors,  the  said  transcript  being  objected  to. 

The  defendants  failed  to  offer  any  testimony  as  to  the  pay- 
ment of  the  money  due  Betts  into  the  ofiSce  of  the  Clerk  of 
the  Superior  Court. 

A  copy  of  the  ordinance  passed  May  10th,  1888,  was 
handed  to  the  defendants  in  three  weeks  after  the  ordinance 
was  passed. 

The  defendants  did  not  offer  to  prove  title,  except  through 
Calvin  Betts. 

His  Honor  charged  the  jury  that,  if  they  believed  the 
evidence,  they  should  find  the  issue  in  favor  of  the  plaintiff, 
to  which  charge  the  defendants  excepted. 

The  jury  found  the  issue  for  the  plaintiff. 

The  Court  gave  judgment  for  the  plaintiff,  and  the 
defendants  appealed. 

Messrs.  A,  W,  Graham,  R,  IF.  Wmston  and  A.  C.  ZolUcoffer, 
for  plaintiff. 

Mems.  H.  T.  Watkins,  E.  C.  Smith  (by  brief),  (?.  K  Snow 
and  T.  C.  Fuller,  for  defendants. 

Merrimox,  C.  J.:  Thb  objection  that  the  Mayor's  Court 
did  not  have  jurisdiction  of  the  action  because  "  the  title  to 
land  was  put  in  issue  and  involved,"  is  without  force.  The 
title  to  real  estate  was  not  in  controversy,  in  the  sense  of  the 
Constitution  (Art.  IV,  §27),  or  of  the  statute  (The  Code, 
§§834,  836,  837).  The  substance  of  the  controversy  was, 
whether  or  not  a  public  street  of  the  plaintiff  had   been 
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established,  and  whether  or  not  the  defendants  had  obstructed 
the  same,  in  violation  of  the  ordinance  specified,  and  thus 
incurred  the  penalty  sued  for.  If  the  street  were  estab- 
lished, it  was  not  material  to  inquire  who  had  title  to  the 
land  subject  to  the  right  of  the  public.  Then,  obviously, 
the  Mayor  had  jurisdiction  of  the  action.  (Private  Acts 
1868-'69,  ch.  79,  §  15;  The  Code,  §3818). 

Nor  can  the  second  exception  be  sustained.  The  minutes 
of  the  proceedings  of  the  commissioners  of  the  town  of 
Henderson  pertinent  were  put  in  evidence  without  objection. 
They  show  that  an  election  was  held  "in  accordance  with" 
the  section  of  the  statute  requiring  it  to  be  held,  the  number 
of  votes  cast  "  for  the  charter,"  and  the  number  cast  "against 
the  charter,"  and  the  majority  in  favor  of  accepting  the 
same,  and  they  recite,  and  ihe  commissioners  certif}',  "that 
the  election  was  held,  in  all  respects,  in  accordance  with  the 
provisions  of  said  charter,"  &c.  The  minutes  are  such  as 
the  statute  (Private  Acts  1868-^69,  ch.  79,  §51)  requires,  and 
certainly  imply  sufficiently  that  the  notice  of  election 
required  was  given.  Besides,  the  minutes  showing  that  an 
election  was  held  as  directed  by  the  statute,  the  presump- 
tion is  that  notice  was  given  as  required.  It  does  not  appear 
that  there  was  any  irregularity  as  to  the  election  referred  to, 
but  if  there  had  been,  the  Legislature  cured  the  same  by 
recognizing  and  amending  the  charter  of  the  plaintiff  by 
the  statute  (Acts  1883,  ch.  51).  Besides  the  charter  had  pre- 
vailed and  been  observed  for  nearly  twenty  years.  Moreover, 
the  election  could  not  be  attacked  in  a  collateral  proceeding. 
If  the  defendant  was  not  satisfied  with  the  result  of  the 
election  mentioned,  he  should  have  contested  it  by  proper 
action  brought  for  the  purpose  in  apt  time. 

The  record  in  this  case  is  very  informal  and  confused,  and 
the  statement  of  the  case  on  appeal  for  this  Court  is  imper- 
fect, particularly  in  stating  material  evidence  that  it  seems 
must  have  been  produced  on  the  trial.     It  does  not  appear, 
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unless  by  very  vague  inference,  that  a  street  called  "  Breck- 
enridge  street " — that  alleged  to  havie  been  obstructed  by  the 
defendant — was  ever  located,  laid  out,  established  and  used 
by  the  public  at  all  in  the  plaintiff  town.  "  The  condemna- 
tion proceedings  as  record^^d  by"  the  Board  of  Commission- 
ers of  the  plaintiff  put  in  evidence,  show  that  on  the  22d  of 
June,  1870,  an  order  was  made  by  such  commissioners,  not 
to  lay  out  such  street,  but  that  three  free-holders,  named, 
"Be  requested  to  act  as  appraisers  to  assess  the  advantages 
and  disadvantaged  in  opening  Breckenridge  street  from 
Chestnut  street  to  William  street"  ;  that  the  free-holders  so 
appointed  made  report,  and  that  their  report  was  adopted 
by  the  commissioners.  It  further  appears  that  the  free- 
holders so  appointed  returned  their  valuation  and  report  in 
respect  thereto  to  the  Superior  Court  of  the  county  of  Gran- 
ville, as  the  statute  required  them  to  do.  In  that  report 
they  state  that  having  been  appointed  assessors  "  by  the  Com- 
missioners of  the  town  of  Henderson,  being  duly  sworn  to 
view  and  assess  the  advantages  and  disadvantages  to  the 
owners  of  the  land  arising  from  the  laying  off  and  widening 
of  certain  streets  in  said  town  of  Henderson,  and  they  say 
that  they  have  viewed  the  premises  on  Breckenridge  street, 
from  Garnett  street  to  Chestnut,  and  find  that  no  damage 
accrues  to  the  owners  of  land  on  the  right-hand  side  of 
Breckenridge  street,  going  down  from  Garnett  to  Chestnut 
streets  by  reason  of  widening  said  streets  as  proposed.  "^^  *  * 
Calvin  Betts,  who  owns  a  lot  in  this  Breckenridge  street  at 
its  mouth  on  Garnett  street,  the  majority  of  the  assessors 
think  is  damaged  $250,  and  we  so  award,"  etc. 

The  proceedings,  the  substance  of  which  is  thus  stated,  con- 
stitute all  the  evidence,  so  far  as  appears  from  the  record, 
produced  to  show  that  "Breckenridge  street"  was  indeed 
such.  It  does  not  appear  that  the  free-holders,  assessors,  or 
any  other  authority  whatever  gave  the  land-owners,  whose 
land  and  advantage  and   disadvantage  they  assessed,  any 
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Notice  by  personal  service  or  otherwise,  of  their  purpose  to 
assess  the  same,  or  that  they  had  made  such  assessment  and 
made  report  thereof  to  the  commissioners  and  to  the  Superior 
Court  of  Granville  County.  It  does  not  appear  that  this 
street  was  opened  for  public  use,  or  that  it  was  used  as  a 
public  street  at  any  time.  It  does  not  sufficiently  appear, 
as  it  should  do,  that  the  commissioners  of  the  plaintifiF  exer- 
cised their  jurisdiction  and  authority  conferred  by  its  charier 
(Private  Acts  1868-^69,  ch.  79,  §  42),  to  obtain  required  right- 
of-way,  and  open  new  streets,  as  to  the  alleged  street  in  ques- 
tion. If  it  appeared  that  it  had  been  laid  out — opened— 
used  by  the  public — that  the  town  authorities  had  exercised 
control  over  it,  then  there  might  arise  a  strong  presumption 
that  it  had  been  established  by  proper  authority.  In  that 
case,  all  persons  interested  would  have  been  put  on  notice, 
and  they  might  have  taken  steps  to  question,  by  proper  legal 
methods,  the  regularity  and  validity  of  the  action  of  the 
commissioners  in  so  opening  the  street. 

It  appears  in  State  v.  Davis,  68  N.  C,  297,  cited  by  the 
counsel  of  the  plaintiff,  that  the  road  in  question  in  that 
case  "was  definitely  established  as  a  public  highway,  and 
an  overseer  was  appointed."  And  in  State  v.  Lyle,  100  N.  C, 
497,  a  survey  had  been  made  under  the  direction  of  the 
town  authorities  and  the  owner  of  the  lot  affected  had  notice; 
the  street  commissioners  had  been  directed,  by  order,  to 
notify  all  persons  as  to  encroachments  on  the  streets,  &c. 
In  those  and  like  cases  it  appeared  that  the  proper  author- 
ities had  exercised  their  authority,  had  laid  out  the  road, 
and  were  proceeding  to  widen  the  street.  It  may  be  that 
the  plaintiff's  proper  officers  did  so,  but  it  should  appear  that 
they  did.  If  it  so  appeared,  possibly  it  might  be  inferred  that 
the  assessment  in  favor  of  Calvin  B^tts  had  been  paid,  and 
all  proper  intendments  and  presumptions  would  preVftil  in 
favor  of  the  regularity  and  validity  of  their  action.  We 
are  constrained  to  hold  that  there  was  not  evidence  to  go 
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to  the  jury  to  prove  that  there  was  a  street  of  the  plaintiff 
called  "  Breckeuridge  street,"  and  that  the  defendants  had 
obstructed  the  same  as  alleged.  Hence,  there  is  error,  and 
the  defendants  are  entitled  to  a  new  trial,  and  we  so  adjudge. 
Error.  Venire  de  novo. 


JAMES  A.  BRYAN  and  wife  v.  WASHINGTON  SPIVEY  et  al. 

Action  to  Recover  Land — Severance  of  Suits — Discretion  of  the 

Judge — Possession — Complaint,  dfcc. 

1.  The  owner  of  land,  or  of  several  contiguous  tracts  consolidated 
into  one  body,  may  bring  a  single  suit  to  recover  possession 
against  a  number  of  trespassers,  and  it  is  sufficient  to  allege 
that  plaintifit  is  in  possession  of  some  part  of  it. 

1  It  is  within  the  sound  discretion  of  the  Court,  on  motion  of  the 
defendants,  or  any  of  them,  to  allow  severance  and  a  separate 
trial  as  to  each  defendant  if  thereby  justice  will  be  promoted. 
But  when  the  Court  held  that  the  defendants  had  a  right  to 
demand  it,  it  was  error,  and  the  judgment  rendered  upon  such 
holding  must  be  reversed. 

3.  An  order  of  severance  is  equivalent  to  dividing  the  action  into  several 
suits,  with  all  the  usual  provisions  for  costs,  &c. ,  incident  thereto. 

This  was  an  action  heard  before  Boykin,  J.,  at  Fall  Term, 
1889,  of  Craven  Superior  Court,  upon  a  motion  by  the 
defendants,  upon  the  pleadings  and  the  affidavit,  a  copy  of 
which  is  hereto  annexed,  for  a  severance  and  separate  trial 
of  said  action  against  each  defendant. 

His  Honor  held  that,  as  a  matter  of  right,  and  as  the  only 
way  in  which  the  case  could  be  tried  to  do  full  justice  between 
the  parties,  the  defendants  were  entitled  to  a  severance  and 
separate  trial,  and  so  ordered.  The  plaintiffs  excepted  and 
appealed. 
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It  was  agreed  that  no  exception  should  be  taken  to  said 
appeal  at  this  stage  of  the  action. 

P.  J.  Lee,  being  duly  sworn,  says  that  the  defendants  in 
the  above  entitled  cause,  in  addition  to  the  answer  heretofore 
filed,  respectfully  present  to  the  Court  the  following  state- 
ment of  facts: 

"That  the  tract  of  land  set  forth  and  described  in  the 
complaint,  of  which  plaintiffs  seek  possession  in  this  action, 
embraces  a  large^illage,  or  town,  situated  opposite  the  city 
of  Newberne,  on  the  Trent  River,  known  as  James  City ;  that 
said  town  was  settled  some  time  during  the  late  war  between 
the  States,  and  Ithat  most  of  the  defendants  have  resided 
therein  since  the  first  settlement,  or  soon  thereafter;  that 
there  was,  at  the  time  of  the  institution  of  this  suit,  and  is 
at  this  present  time,  about  fifteen  hundred  inhabitants  in 
said  James  City,  and  about  four  hundred  separate  lots  or 
parcels  of  land,  on  which  there  are  houses  inhabited  by 
families,  besides '^churches,  school-houses,  &c.,  used  by  the 
inhabitants  thereof;  that  in  most  instances  these  separate 
lot«  have  been  occupied  and  held  by  the  persons  resident 
thereon  as  their  'own  property,  many  exchanges  and  some 
sales  by  deed  being  made  among  the  inhabitants,  and 
on  the  death  of  the  parties  in  possession,  as  aforesaid,  their 
widows  and  children,  or  heirs  at  law,  have  taken  and 
retained  possession  of  said  property  and  occupied  and  held 
the  same  as  their  own;  that  in  their  defence  to  this  action, 
the  defendants  claim  title  and  the  right  to  possession  under 
a  general  deed  of  conveyance  affecting  all  of  the  defendants, 
and  their  respective  possessions  of  their  separate  pieces  or  par- 
cels of  landjunder  the  general  deed  of  conveyance  aforesaid; 
and  further,  defendants  claim  title  and  right  of  possession 
as  aforesaid  by  reason  of  their  separate  possession  of  separate 
tracts  or  lots  of  land,  each  possession  being  independent  of 
the  other,  and  a  number  of  the  defendants  have  deeds  of 
conveyance  to  as  many  independent  separate  pieces  or  lots 
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of  land  included  within  the  general  conveyance  above  men- 
tioned, which  they  hold  as  colors  of  title  claiming  possession 
by  metes  and  bounds  under  each  of  said  deeds;  that  defend- 
ants make  their  defence  on  their  different  muniments  of  title 
as  stated ;  that  the  facts  herein  set  forth  are  stated  on  advice, 
information  and  belief;  that  in  addition  to  the  above  the 
defendants  are  informed  and  believe  that  another  action  has 
been  commenced,  returnable  to  this  term  of  this  Court,  by 
the  said  plaintiff,  against  over  three  hundred  of  the  inhabi- 
tants of  the  said  James  City,  as  they  are  advised  and  believe, 
to  recover  from  said  inhabitants  the  lands  claimed  by  them 
in  said  James  City,  the  same  being  part  of  the  land  described 

in  the  complaint  in  this  action. 

Philip  J.  Lee. 

Sworn  to  and  subscribed  before  me  this  2d  day  of  Decem- 
ber, 1889.  Jas.  C.  Harrison, 

Depviy  Clerk  Svperior  Court. 

complaint. 

The  plaintiff  complains  of  the  defendants,  and  alleges — 

1.  That  they  are  owners  in  fee  of  the  renlty  following, 
to-wit:  Beginning  on  the  south  side  of  Trent  River  at  Ferry 
Point  at  the  south  end  of  the  railroad  bridge,  and  running 
up  with  the  east  side  of  Trent  River  to  the  main  road  at  the 
east  foot  of  the  Trent  bridge;  thence  down  and  with  the 
public  road  leading  from  Newberne  to  Beaufort,  in  Carteret 
County,  south  79°  east  349  poles,  to  Scott's  Creek ;  thence 
down  and  with  the  same  to  Edward  Parish's  corner;  thence 
with  his  south-west  lines  to  Neuse  River;  thence  with  the 
river  north-westerly  to  the  beginning. 

2.  That  they  are  entitled  to  the  immediate  possession 
thereof. 

3.  That  the  defendants  are  in  possession  thereof  and 
wrongfully  withhold  the  same  from  the  plaintiffs. 

106—7 
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Wherefore,  the  plaintiffs  demand  judgment — 

1.  For  the  possession  of  said  premises. 

2.  That  they  are  entitled  to  the  same  in  fee-simple  absolute. 

3.  For  $500  damages  for  withholding  the  same. 

James  A.  Bryan,  one  of  the  plaintiffs  above  named,  being 
duly  sworn,  says  that  the  facts  set  forth  in  the  above  com- 
plaint are  true  of  his  own  knowledge,  except  as  to  those 
matters  stated  therein  on  information  and  belief;  as  to  those 

he  believes  them  to  be  true. 

James  A.  Bryan. 

Sworn  and  subscribed  to  before  me  this  __  day  of  Novem- 
ber, 1881. 

ANSWER. 

All  of  the  defendants  named  in  the  summons  in  the  above 
case,  answering  the  complaint  herein  filed,  save  and  except 
Willis  Claggan  and  Peter  Claggan,  say: 

1.  That  they  deny  the  first  allegation  of  ihe  complaint. 

2.  That  the  second  article  of  the  complaint  is  not  true. 

3.  That  the  third  article  of  the  complaint  is  not  true. 
Wherefore,  the  defendants  pray  judgment — 

1.  That  said  case  may  be  dismissed,  and  that  they  may 
go  without  day. 

2.  That  they  may  have  judgment  against  the  plaintiffs 
for  costs. 

State  of  North  Carolina,  \ 
Oaven  County.  ) 

Philip  Lee  and  Southey  B.  Hunter,  being  duly  sworn, 
depose  and  say  that  they  are  defendants  in  the  above  action, 
and  that  the  facts  set  forth  in  the  foregoing  answer,  as  of 
their  own  knowledge,  are  true ;  those  stated  upon  informa- 
tion and  belief,  they  believe  to  be  true. 

Southey  B.  Hunter, 
Philip  J.  Lee. 

Sworn  to  and  subscribed  before  me  this  20th  day  of  June, 
A.  D.  1882. 
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JIfr.  W,  W.  Clark,  for  plaintiff. 

Messrs.  C.  Manly  and  F.  i/.  Simmons,  for  defendants. 

Avery,  J. — after  stating  the  fads:  In  actions  to  recover 
land  it  is  sufficient  if  the  complaint  distinctly  describe  a 
tract  of  land  and  allege  that  the  defendant  is  in  possession 
of  some  part  of  it.  Speight  v.  Jenkins,  99  N.  C,  143.  It  is 
a  well  established  rule  that  a  number  of  trespassers,  who 
have  settled  upon  different  parts  of  one  tract  of  land,  or 
upon  several,  that  are  contiguous  and  have  been  consoli- 
dated by  the  owner  of  them  into  one  body,  may  be  sued  in 
a  single  suit  brought  by  the  latter  to  recover  possession  and 
have  the  title  adjudicated.  Thames  v.  Jones,  97  N.  C,  121 ; 
Love  v.  Wilboum,  5  Ired.,  344;  Lenoir  v.  South,  10  Ired.,  237. 

After  such  an  action  has  been  brought,  it  is  within  the 
sound  discretion  of  a  nisi  prius  Judge,  on  motion  of  the 
defendants,  or  any  of  them,  to  allow  a  severance  and  a 
separate  trial  of  the  issue  of  title  and  possession  as  to  each 
defendant,  if,  in  the  opinion  of  the  Court,  "justice  will 
thereby  be  promoted."  The  Code,  §407.  It  was  error  to 
hold  that  the  defendants  had  a  right  to  demand  sepa- 
rate trials,  and,  as  the  Judge  made  the  order  upon  the 
ground  that  he  was  not  at  liberty  to  deny  the  motion, 
the  judgment  of  the  Court  must  be  reversed,  to  the  end 
that  a  similar  motion  may  be  submitted  and  passed  upon 
in  the  exercise  of  a  purely  discretional  power. 

Where  an  order  of  severance  is  made,  it  is  equivalent  to 
dividing  one  into  a  number  of  distinct  actions  with  almost 
all  of  the  expense  that  would  have  been  incident  to  a  suit 
against  each  alleged  trespasser,  and,  therefore,  it  is  proper 
that  every  defendant  should  be  required  to  proceed  in  the 
same  way,  or  to  make  the  same  provision  as  to  securing  the 
costs  of  trying  the  issues  involving  his  own  title  and  posses- 
sion as  if  he  had  been  the  sole  defendant.     The  Code,  §  227. 
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It  ia,  moreover,  within  the  discretion  of  the  Court  (o 
require  each  of  the  defendants,  in  a  cose  like  this,  after  eev- 
jrance,  to  file  an  answer  in  the  nature  of  a  bill  of  particulars 
ipecifically  describing  the  land  claimed  by  him,  and  dis- 
claiming as  to  the  other  land  embraced  in  the  deed  declared 
upon  by  the  plaintiff.  The  Code,  259;  Fitzgerald  v.  SkdUm, 
35  N.  C,  519.  There  ia  error.  The  judgment  appealed 
from  is  reversed. 

Error. 


Negligence — Agency — Res  gertie — HiOrsay — Judge's  Charge— 

Compdenty  oj  Evidence. 

L.  What  an  agent  tKja  while  doing  acts  ivjthin  tbe  ecope  of  hia  agencj 
is  admissible  as  a  part  of  the  res  geHtf.  but  what  he  says  after- 
warda  concerning  bia  acts  ia  hearsay  and  inadmissible. 

S.  When,  in  an  action  against  a  railroad  for  negligence  in  killing  tbe 
plaintiff 'a  intestate  by  ita  locomotive,  a  witneaa  was  allowed  to 
testify  what  he  beard  the  engineer  in  charge  say  after  the  killing 
occon  ed  :  It  ia  held  to  be  error. 

S.  Nor  waa  such  error  cured  by  tbe  subseijuent  admission  of  the 
engineer  upon  his  examination  at  the  trial  that  he  had  aaid  what ' 
the  witness  bad  testiGed  to. 

1.  If  the  evidence  was  competent  (o  contradict  when  the  statements 
of  the  witneaa  conflicted,  alill  it  was  the  duty  of  the  Judge  to 
instruct  the  jury  that  they  could  consider  it  only  for  this  purpose. 

5.  Incompetent  evidt  nee,  which  might  prejudice  the  minds  of  the  jury, 
shL'uld  not  be  admitted. 

B.  When  itdoea.not  appear  afhi  matively  that  there  waa  error  in  the 
Judge's  charge,  this  Court  will  assume  it  lo  be  correct. 
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This  was  a  civil  action,  tried  before  Shipp,  J.,  at  Spring 
Term,  1889,  of  New  Hanover  Superior  Court. 

It  was  in  evidence,  on  the  part  of  the  plaintiff,  that  his 
intestate,  T.  J.  Southerland,  was  run  over  and  killed  by  one 
of  the  trains  of  the  defendant  on  the  8th  day  of  March, 
A.  D.  1887,  at  about  half-past  three  o'clock  in  the  afternoon. 
The  train  was  running  northward  from  Wilmington  towards 
Weldon. 

The  deceased  was  crossing  the  railroad  bridge  over 
Smith's  Creek,  and  had  reached  the  abutment  at  its  southern 
end,  when  he  was  struck  by  the  cars. 

It  was  further  in  evidence  that  three  women  were  walk- 
ing on  the  track,  with  the  view  of  going  over  the  bridge,  and 
were  near  the  southern  end  of  the  bridge  when,  before  the 
train  got  in  sight,  they  saw  the  deceased  just  coming  on  the 
bridge  at  its  northern  end,  and  when  they  saw  the  train 
coming  around  the  curve,  about  eight  hundred  yards  distant, 
the  deceased,  thev  saw,  was  half  wav  between  the  northern 
and  southern  ends  of  the  bridge;  they  called  to  the  deceased 
"to  go  back,  that  the  train  was  coming!"  but  don't  know 
whether  he  heard  them,  and  began 'to  signal  the  train  down 
by  waving  violently,  one  with  her  handkerchief  and  the 
others  with  their  hands;  the  said  women  standing  in  the 
middle  of  the  track  at  the  mouth  of  the  bridge,  continued 
waving  and  signaling  until  they  had  to  get  off  the  track  to 
keep  the  train  from  running  over  them  ;  that  the  track,  for 
about  eight  hundred  yards  from  the  bridge,  running  south- 
wardly, was  straight  and  unobstructed  ;  that  the  train,  when 
the  women  began  to  wave  violently  and  energetically,  was 
about  two  hundred  and  forty  yards  distant  from  them  ;  that 
the  length  of  the  bridge  was  about  two  hundred  feet;  that 
a  man  could  be  seen  easily  on  the  bridge  by  a  train  coming 
around  the  curve;  that  the  train,  at  the  time  the  deceased 
was  struck,  was  running  at  the  speed  of  about  thirty  or 
thirty-five  miles  an  hour;  that  the  wind  was  against  the 


102  IN  THE  SUPREME  COURT. 

SOUTHeSLAND  V.  RAILROA.D. 

deceased,  blowing  in  the  direction  from  which  the  train  was 
coming. 

The  plaintiff  offered  in  evidence  the  rules  for  the  govern- 
ment of  locomotive  engineers  on  the  defendant's  road,  which 
was  admitted  without  objection,  which  contained  the  follow- 
ing rule  as  applicable  to  engineers,  to-wit:  "A  hat  or  any 
object  waved  violently  by  any  person  on  the  track  signifies 
danger,  and  is  a  signal  to  stop." 

It  was  further  in  evidence  that  on  the  north  side  of  the 
bridge  there  was  situated  the  county  poor-house,  and  that 
ever  since  the  war,  and  particularly  for  ten  or  iifteen  years 
past,  a  great  many  people  were  in  the  habit  of  passing  and 
repassing  across  said  bridge  from  the  poor-house,  and  from 
the  neighborhood  of  the  same,  to  the  city  of  Wilmington, 
and  that  on  certain  occasions  as  many  as  five  hundred  per- 
sons per  day  pass  over  the  bridge. 

The  defendant's  counsel  contended  that  the  city  ordinance 
did  not  apply  where  there  were  no  houses  and  no  streets, 
and  if  it  did  so  apply,  it  was  unreasonable,  and  he  prayed 
the  Court  to  charge  the  jury  that  the  defendant  was  not 
guilty  of  any  negligence  by  reason  of  running  at  a  greater 
rate  of  speed  than  that  mentioned  in  the  ordinance;  which 
would  entitle  the  plaintiff  to  recover. 

His  Honor  refused  so  to  charge,  and  told  the  jury  that, 
"  taking  the  facts  in  evidence  to  be  true,  and  if  the  train  of 
the  defendant  was  run  at  such  a  rate  of  speed  that  the 
engineer  could  not  control  it;  that  if  he  knew  that  ptople 
were  in  the  habit  of  crossing  said  bridge  from  day  to  day, 
that  such  facts,  in  connection  with  the  ordinance  of  the  city, 
which  had  been  read,  constituted  negligence," 

To  which  refusal,  and  to  the  charge  so  given,  the  defend- 
ant excepted. 

It  was  further  in  evidence  that  the  engineer  in  charge  of 
the  train,  and  all  other  engineers,  have  in  their  possession 
the  said  rules. 
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It  was  further  in  evidence  that  the  engine  had  no  brake 
on  the  driving  wheels,  and  that  the  train  was  not  stopped 
by  the  engineer  until  it  had  crossed  the  bridge,  and  was 
about  one  hundred  (100)  yards  on  the  other  side. 

The  plaintiff  then  proved  by  witnesses  that  they  were  pres- 
ent at  the  coroner's  inquest,  which  was  held  on  the  day 
after  the  deceased  was  killed,  and  heard  John  R.  Bissett, 
who  was  the  engineer  in  charge  of  the  train,  make  certain 
statements,  he  having  been  sworn  and  examined  as  a  wit- 
ness before  the  said  coroner's  inquest. 

The  defendant's  counsel  objected;  that  Bissett  was  alive 
and  then  in  the  court- room,  and  his  declaration  was  not 
admissible. 

His  Honor  overruled  the  objection,  and  said  he  would 
admit  the  statement  as  a  declaration  of  defendant's  agent. 

The  witnesses  were  then  permitted  to  testify,  and  stated, 
that  on  the  said  examination,  Bissett  was  asked  if  he  had 
seen  the  women  waving  to  him  in  front  of  the  bridge,  and 
that  Bissett  ansewed,  "No."  That  Bissett  was  then  asked  if 
he  would  not  have  seen  them  if  he  had  kept  a  lookout  on 
the  engine,  and  that  he  answered  in  a  light  and  slack  way, 
"that  he  was  not  looking  out;  that  it  was  none  of  his  busi- 
ness ;  that  it  was  as  much  as  he  could  do  to  look  out  for  his 
engine,"  to  all  of  which  defendant  excepted. 

That  the  said  witness,  Bissett,  during  the  trial  of  this 
cause,  was  afterwards  introduced  as  a  witness  by  the  defend- 
ant, and  on  cross-examination  by  the  plaintiff,  admitted 
that  he  made  the  statements  testified  to  by  the  plaintiflf's 
witnesses. 

The  defendant  objected  to  this  testimony,  and  upon  the 
objection  being  overruled  by  the  Court,  it  excepted. 

The  plaintiff  further  offered  in  evidence  a  certain  ordi- 
nance of  the  city  of  Wilmington,  which  is  as  follows:  "No 
locomotive  engine,  passenger  or  burden  car,  shall  be  driven 
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within  the  limits  of  the  city  at  a  greater  speed  than  tive  (5} 
miles  an  hour,  except  in  ascending  a  heavy  grade,  which 
may  require  a  greater  rate  of  speed,  when  the  rate  shall  not 
exceed  six  (6)  miles  an  hour,  and  at  no  time  move  without 
a  brakesman,  iq  addition  to  the  driver,  under  a  fine  for  each 
and  every  offence  of  twenty  dollars  " 

It  was  also  in  evidence  that  the  place  where  the  deceased 
was  when  he  was  struck  hy  the  train,  was  within  the  cor- 
porate limits  of  the  city  of  Wilmington ;  that  there  was  one 
dwelling  on  the  west  side  of  the  track,  near  the  track,  about 
one  hundred  and  fifty  (150)  yards  from  the  bridge;  there 
were  two  houses  within  twelve  or  fifteen  hundred  feet  of  the 
bridge,  near  the  line  of  the  road,  and  none  others  on  the 
line  of  the  road  from  the  bridge  for  about  2,200  feet;  that 
while  upon  the  map  of  the  city  streets  are  mapped  out 
to  Smith's  Creek,  yet  none  have  been  laid  out  or  established 
nearer  the  bridge  than  800  yards;  that  on  the  east  side  of 
the  track  for  the  eight  hundred  yards  was  a  farm,  and  ou 
the  west  side  for  that  distance  was  an  open  stretch  for  about 
1,500  feet,  with  the  exception  of  the  house  above  mentioned, 
where  the  city  was  largely  populated  ;  that  for  a  distance  of 
800  yards  there  was  a  slight  grade  down  to  the  bridge;  that 
it  was  in  evidence  that  on  that  grade  a  train  running  forty 
to  forty-five  miles  per  hour  can  be  stopped  in  three  hundred 
(300)  yards. 

Verdict  for  plaintiff;  motion  for  a  new  trial;  motion  over- 
ruled; judgment  for  plaintiff  and  appeal  by  defendant. 

Mr.  J.  D.  Beltamy,  for  plaintiff. 

Messrs.  Junius  Davis  and  George  Davis,  for  defendant. 

Avery,  J. — after  stating  (he  facts:  What  an  agent  says 
while  doing  any  act  within  the  scope  of  his  agency,  charac- 
terizing or  qualifying  the  act,  is  admissible  as  a  part  of  the 
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resgestsSj  and  may  be  offered  either  for  or  against  the  princi- 
pal; but  what  the  agent  says  afterwards,  though  his  agency 
may  continue  as  to  other  matters,  or  generally,  is  only  hear- 
say. SmUh  V.  Railroad,  68  N.  C,  107;  McComb  v.  Railroad, 
70  N.  C,  178;  Branch  v.  Railroad,  88  N.  C,  575. 

It  was  clearly  incompetent,  therefore,  to  show,  on  the  part 
of  the  plaintiff,  by  another  witness,  what  the  defendant's 
engineer,  who  was  in  charge  of  the  engine  when  plaintiff's 
intestate  was  killed,  said  when  examined  as  a  witness  at  the 
coroner's  inquest  held  over  the  intestate's  body  the  day  after 
he  was  killed.  The  error  was  not  cured  when  Bissett  was 
subsequently  introduced  by  the  defendant,  and,  on  cross- 
examination  by  plaintiff,  admitted  that  he  made  the  state- 
ment at  the  inquest  which  plaintiflF's  witness  had  been 
allowed  to  repeat.  Conceding  that  it  then  became  competent 
to  impeach  him  by  showing  that  his  former  declarations,  on 
oath,  were  in  conflict  with  liis  statement  as  a  witness  at  the 
trial,  such  evidence  was  admissible  for  that  purpose  alone, 
and  not  to  be  used  as  substantive  testimony,  and  it  was  the 
duty  of  the  Judge  to  tell  the  jury  that  they  could  consider 
it  only  as  tending  to  contradict  Bissett,  and  not  to  show  that 
he  was  negligent  in  failing  to  keep  a  lookout  in  order  to 
ascertain  whether  the  track  was  clear  of  obstructions.  State 
V.  Powell,  decided  at  this  term. 

His  Honor,  in  his  charge  to  the  jury,  assumed  as  a  fact 
not  only  that  the  ordinance  offered  was  in  force  within  the 
corporate  limits  of  the  city  of  Wilmington  (which  was  not 
controverted),  but  that  there  was  evidence  tending  to  show 
that,  when  the  plaintiff's  intestate  was  killed,  the  defendant's 
train  was  running  so  rapidly  that  the  engineer  could  not 
control  it,  and  that  he  (the  engineer)  knew  that  the  people 
were  in  the  habit  of  crossing  daily  over  the  bridge.  The 
instruction  sent  up  was  confined  to  the  single  proposition 
that  these  facts,  if  proven  or  admitted,  constituted  negligence 
on  the  part  of  the  defendant.     If  any  question  of  fact  was 
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left  to  the  jury  in  reference  to  which  there  was  other  com- 
petent evidence,  it  was  calculated  to  prejudice  their  minds 
against  the  defendant  to  permit  them  to  consider  with  it  the 
testimony  erroneously  admitted,  that  Bissett  (the  engineer) 
had  made  ceilain  declarations,  and  that  he  had  answered  in 
a  "  light  and  slack  "  manner  when  examined  before  the  coro- 
ner 80  soon  after  the  plaintiff's  death,  and  especially  when 
they  were  required  to  determine  whether  an  engineer  who 
exhibited  so  little  delicacy  of  feeling  and  such  indifference 
in  speaking  of  the  death  of  a  human  being  had  carelessly 
lost  control  of  his  engine  when  the  train  was  approaching  a 
bridge  over  which  he  knew  persons  wore  almost  constantly 
crossing. 

It  does  not  appear  affirmatively  that  the  instruction  set 
forth  in  the  case  on  appeal  comprehends  the  whole  of  the 
charge;  and  if  it  does  nol,  we  must  assume  that  the  Judge 
cautioned  the  jury  not  to  consider  the  admission  by  Bissett 
that  he  had  made  the  declarations  mentioned.  Slate  v.  PmueU, 
supra.  Besides,  it  was  not  assigned  as  error  that  his  Honor 
failed  to  tell  the  jury  that  such  admissions  were  not  sub- 
stantive but  only  contradictory  testimony.  McKinnon  v. 
Morrismi,  104  N.  C,  354.  But  the  defendant  did  except  to 
the  ruling  of  the  Court  admitting  proof  of  the  declaration 
of  Bissett  before  his  introduction  as  a  witness,  and  the  testi- 
mony was  incompetent,  being  simply  hearsay  evidence.  It 
is  needless  to  decide  whether  there  was  testimony  tending  to 
show  that  the  engineer  had  lost  control  of  his  engine,  but  it 
was  error  to  submit  the  question  to  the  jury  if  there  was  no 
evidence  to  support  the  affirmative  view  of  it. 

It  is  not  necessary  that  we  should  discuss  the  effect  of  the 
city  ordinance.  If  the  case  should  again  come  before  us  at 
all,  other  points  may  be  presented. 

There  was  error  in  the  admission  of  the  testimony  as  to 
Bissett's  declarations,  for  which  a  new  trial  must  be  granted. 

Error. 
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FALLS  OF  NEUSE   MANUFACTURING   COMPANY  v.   SAMUEL 

BROOKS.  • 

Action  to  Recover  Land — Statute  of  Limitations — Pleading — 
Sheriff^s  Deed — Judgment — Color  of  Title. 

1.  It  is  competent  to  proTe  poBsession  for  seven  years  in  suppo/t  of  a 

general  denial  in  the  pleadings  that  plaintiff  was  owner — it  is  not 
necessary  to  specially  plead  the  statute. 

2.  A  Sheriff's  deed,  purporting  to  pass  a  fee,  even  though  it  does  not 

vest  the  interest  of  the  judgment  creditor,  is  good  as  color  of  title 
after  seven  years*  adverse  continuous  possession  under  known  and 
visible  boundaries,  the  title  being  out  of  the  State. 

3.  This  Court  will  not  consider  questions  not  raised  by  proper  exceptions. 

Civil  action,  for  the  possession  of  land,  tried  before  Clark, 
/,  at  the  August  Term,  1889,  of  Buncombe  Superior  Court, 
upon  the  report  of  T.  II.  Cobb,  referee,  and  exceptions  filed 
thereto. 

The  Court  overruled  the  exceptions  to  the  referee's  report 
filed  by  the  plaintiff,  and  confirmed  the  report,  and  plaintiff 
excepted  to  the  ruling  of  the  Court  confirming  said  report, 
and  to  each  of  his  holdings  overruling  the  plaintiff's  excep- 
tions. 

Reference  was  made,  by  consent,  to  find  all  the  issues, 
and  it  was  found  that  the  [jlaintiff  was  a  corporation ;  that 
the  title  to  the  land  in  controversy  was  out  of  the  State ;  and 
that  plaintifi^  and  defendant  claimed  under  one  W.  L.  Henry. 

The  defendant  claimed  by  Sheriff's  deed,  made  pursuant 
to  sale  under  several  executions  issued  on  judgments  obtained 
against  said  Henry  before  the  adoption  of  the  Code  of  Civil 
Procedure,  and  transferred  to  the  execution  docket  according 
to  section  403. 

There  were  several  other  judgments  rendered  and  execu- 
tions issued  thereon,  and  under  these  also  the  said  land  was 
sold  at  the  same  time.    The  purchasers  at  the  sale  were 
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described  in  the  pleadings  in  this  case;  that  the  summons 
in  said  action  was  served  upon  said  defendants  on  Septem* 

ber  12,  1873;  that  at term  of  said  Court,  the 

death  of  George  Brooks,  defendant,  was  suggested,  and  it 
was  ordered  by  the  Court  that  "  notice  issue  to  the  personal 
representative  that  he  appear  and  make  himself  party 
defendant  in  this  case."  Notice  was  issued,  and  at  October 
Term,  1876,  the  following  entry  was  made:  "Death  of 
defendant  George  Brooks,  suggested.  It  is  ordered  by  the 
Court  that  notice  issue  to  the  heirs  of  George  Brooks, 
deceased,  to  appear  at  the  next  term  of  this  Court,  to  make 
themselves  party  defendants  in  this  case."    "  Issued." 

And  at  Fall  Term,  1879,  this  entry  '*  alias  order  to  make 
the  heirs  parties."  And  at  Fall  Term,  1881,  the  following 
entry :  **  Unless  the  heirs  are  made  parties  by  the  next  term, 
this  case  to  abate."  And  at  August  Term,  1881,  this  entry  : 
"Continued,  and  order  made  that  unless  the  heirs  of  the 
defendant  are  made  by  regular  process  parties  to  this  suit 
by  the  next  term  of  this  Court,  this  suit  is  to  abate."  And 
at  Spring  Term,  1882,  this  entry :  "  Abate.  Judgment  to  be 
taxed ; "  and  also  the  word  "  off."  And  at  the  same  term 
the  following  is  the  judgment  rendered,  to- wit: 

"It  appearing  to  the  satisfaction  of  the  Court  that  the 
defendant  in  this  action  is  dead,  and  that  the  order  of  the 
Court  hereinbefore  made,  lequiring  new  parties  to  be  made, 
has  not  been  complied  with,  it  is  now,  on  motion  of  counsel, 
ordered  that  this  cause  be  dismissed.  It  is  further  ordered 
that  the  plaintiffs  pay  the  costs  of  this  action,  to  be  taxed 
by  the  Clerk." 

20.  That  the  plaintiff  in  this  case,  the  Falls  of  Neuse 
Manufacturing  Company,  claims  title  to  the  land  described 
in  the  complaint  under  W.  W.  Rollins  and  others,  the 
plaintiffs  in  the  case  referred  to  in  the  preceding  paragraph, 
and  that  Samuel  Brooks,  the  defendant  in  this  case,  is  one  of 
the  defendants  in  the  case  mentioned  in  the  preceding  par- 
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agraph,  and  that  George  Brooks,  another  of  the  defendants 
in  said  preceding  case,  was  the  father  of  said  Samuel  Brooks, 
and  that  James  Wise,  tlie  other  defendant  was  a  son-in-law 
of  said  George  Brooks,  and  that  the  said  Samuel  Brooks 
and  James  Wise  were  then  upon  said  land  as  the  tenants  of 
said  George  Brooks. 

21.  That  on  the  31st  day  of  October,  1883,  the  Falls  of 
Neuse  Manufacturing  Company,  the  plaintiff  in  this  case, 
instituted  an  action  in  the  Supreme  Court  for  said  county  of 
Buncombe  against  S.  M.  Brooks,  the  defendant  in  this  case, 
and  James  Wise,  claiming  title  and  the  recovery  of  the 
land  described  by  the  pleadings  in  this  cause,  and  other 
lands;  that  the  summons  was  duly  served  upon  the  defend- 
ants, and  the  case  was  continued  from  term  to  term  till 
December  Terra,  1887,  when  judgment  of  nonsuit  was 
entered  against  the  plaintiff. 

22.  That  the  present  action  was  begun  on  December,  10, 
1887. 

23.  That  more  than  twelve  months  had  elapsed  between 
the  final  judgment  in  the  action  mentioned  in  paragraph  19 
and  the  beginning  of  the  action  described  in  paragraph  21. 

24.  That  the  defendant  has  not  set  up  or  pleaded  in  his 
answer  in  this  case  anv  statute  of  limitations. 

From  the  foregoing  facts,  the  referee  submits  the  follow- 
ing as  to  his  conclusions  of  law,  to-wit: 

It  is  admitted  that  the  title  to  the  land  in  dispute  is  out 
of  the  State,  and  that  both  parties,  plaintiff  and  defendant, 
claim  the  title  under  W.  L.  Henry,  and  both  parties  claim 
through  purchasers  at  execution  sale. 

The  plaintifTs  show  various  judgments  against  W.  L. 
Henry,  executions,  levies,  and  sales  and  deed  by  the  Sheriff, 
dated  July  1,  1871,  to  G.  M.  Roberts,  W.  W.  Rollins, 
P.  Rollins,  and  J.  L.  Henry,  and  a  regular  chain  of  convey- 
ances from  said  purchasers,  except  G.  M.  Roberts. 
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The  defendant,  as  his  title,  introduces  a  judgment  in 
favor  of  George  Brooks  against  said  W.  L.  Henry,  and 
another,  of  date  junior  to  some  of  the  judgments  under  which 
plaintiff  claims,  and  a  deed  from  J.  Sumner,  Sheriff,  dated 
11th  of  September,  1869,  reciting  said  judgment  and  execu- 
tion levy  and  sale,  to  George  Brooks,  the  plaintiff  in  said  judg- 
ment. He  also  shows  a  regular  chain  of  conveyance  from 
said  George  Brooks,  and  more  than  s^ven  years'  possession 
under  said  deed  No  execution,  showing  that  George 
Brooks  purchased,  is  in  evidence.  The  judgment,  when  it 
transferred  under  §403  of  the  Code  of  Civil  Procedure,  was 
dormant,  and  therefore  the  judgment,  execution  (if  there 
was  any),  and  all  the  proceedings  thereunder  were  irregular, 
and  George  Brooks,  the  purchaser,  being  the  plaintiff  in  the 
judgment,  had  notice  of  this  irregularity.  And  therefore 
no  title  was  conveyed  to  him  by  this  deed  from  the  Sheriff. 
Lyile  v.  Lyile,  94  N.  C,  683 ;  Curlee  v.  Smith,  91  N.  C,  172. 

This  deed  to  George  Brooks  is,  however,  color  of  title. 
McConncU  v.  McConnelf,  6t  N.  C,  342.  And  as  he  took  pos- 
session of  the  land,  claiming  it  under  this  deed,  and  as  he 
and  those  claiming  under  him,  including  defendant,  have 
held  such  possession  continuously  for  more  than  seven  years, 
the  defendant's  title  has  ripened,  under  §  141  of  The  Code. 

The  plaintiff,  however,  in>ists  that  the  seven  years'  posses- 
sion had  not  elapsed  when  \V.  W.  Rollins  and  others  (under 
whom  he  claims)  began  the  first  action  to  recover  the  land, 
which  was  on  the  9th  of  September,  1873.  See  paragraph  19 
of  facts.  And  his  learned  counsel  ably  argue  that  defendant 
cannot  rejoin  that  more  than  twelve  months  elapsed  between 
the  final  judgment  in  this  action  and  the  beginning  of  the 
second,  to-wit,  from  Spring  Term,  1882,  to  31st  October, 
1883,  because  he  has  not  specially  pleaded  it  in  his  answer, 
arguing  that  it  is  a  statute*  of  limitation. 

The  referee  is  of  the  opinion,  however,  that  the  defendant 
is  not  required  to  specially  plead  this,  and  that  the  lapse  of 
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more  than  twelve  months  between  the  final  judgment  in  the 
first  action  and  the  beginning  of  the  second  one  interrupts 
thecontinuity  of  action  provided  for  by  §142  of  The  Code,&ui 
that  it  is  fatal  to  plaintifT's  claim,  and  that  the  time  should 
be  counted  from  December,  1869,  when  George  Brooks  took 
possession  under  the  deed,  to  Slst  October,  1883,  when  the 
second  action  (the  first  by  the  present  plaintiff)  began.  See 
paragraph  21  of  facts.  And  that  this  being  more  than  seven 
years,  the  defendant's  title  has  ripened  and  perfected  under 
§141  of  The  Code. 
And  therefore  the  issues  raised  by  the  pleadings,  to-wit— 

1.  Is  the  plaintiff  a  corporation  as  alleged? 

2.  Is  the  plaintiff  the  owner  and  entitled  to  the  possession 
of  the  land  described  in  the  complaint,  or  any  part  thereof? 

3.  Was  the  defendaut,  at  the  institution  of  this  action,  in 
the  wrongful  possession  of  said  land? 

Should  be  answered,  the  first  in  the  affirmative  and  the 
other  two  in  the  negative.  And  the  defendant  is  entitled  to 
judgment  accordingly,  and  that  be  go  without  day  and 
recover  hia  costs. 

Plaintifl''s  exceptions  to  referee's  report  are  as  follows: 

1.  That  the  referee  erred  in  his  conclusion  of  law  that  the 
defendant  in  this  case  "is  not  required  to  specially  plead" 
the  statute  of  limitations. 

2.  That  the  referee  erred  in  his  conclusion  of  law  that 
the  plaintiff  is  not  the  owner  and  entitled  to  the  possession 
of  the  land  described  in  the  complaint,  or  any  part  thereof 

3.  That  the  referee  erred  iii  his  conclusion  of  law  that  the 
defendant  was  not  in  the  unlawful  possession  of  the  said 
land  at  the  institution  of  this  action. 

4.  That  the  referee  erred  in  his  conclusion  of  law  that  the 
Sheriff's  deed  to  George  Brooks  is  a  color  of  title. 

5.  That  the  referee  erred  in  his  conclusion  of  law  that  he 
did  not  find,  upon  the  whole  testimony  and  the  law,  that 
plaintiff  was  entitled  to  recover. 
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6.  That  the  said  referee  erred  in  his  conclusions  of  law  in 
that  he  did  not  find,  as  a  conclusion  of  law  on  his  finding 
of  facts,  that  the  plaintiff  is  entitled  to  recover. 

Mr.  E.  C.  Smith,  for  plaintiff. 
Mr.  G.  A.  Shvfordj  for  defendant. 

Avery,  J. — after  stating  the  facts :  It  was  competent  for 
the  defendant  to  prove  his  possession  for  seven  years,  under 
color  of  title,  in  support  of  the  general  denial  in  the  answer 
that  the  plaintiff  was  the  owner  of  the  land  in  controversy. 
It  was  not  necessary,  or  even  proper,  that  he  should  specially 
plead  the  statute  {The  Code,  §  141).  Fairior  v.  Houston,  95 
N.  C,  578. 

The  Sheriff's  deed  purported  to  pass  an  estate  in  fee-simple 
in  the  land,  and  though  the  interest  of  the  judgment  debtor 
did  not  vest,  by  virtue  of  the  conveyance,  in  the  bargainee, 
the  defendant,  by  continuous  adverse  possession  under  it  as 
color  of  title  for  seven  years,  acquired  both  the  legal  and 
equitable  estate  against  the  plaintiff,  certainly,  it  being 
admitted  that  the  land  had  been  granted  by  the  State. 
Avent  V,  Arrington  (decided  at  this  term). 

It  being  found,  as  a  fact,  that  the  title  was  out  of  the  State, 
and  that  the  defendant  held  the  land  for  seven  years  prior 
to  the  bringing  of  the  action,  it  would  follow  that  he  was 
then  the  owner  and  in  the  rightful  possession.  This  propo- 
sition would  dispose  of  the  other  four  exceptions,  if  they 
were  so  framed  as  to  make  it  our  duty  to  consider  them. 
But  not  one  of  them  is  so  specific  in  pointing  out  a  particu- 
lar conclusion  of  law  or  fact  as  to  direct  attention  to  it.  Battle 
V.  Mayo,  102  N.  C,  437;  Suit  v.  Suit,  78  N.  C,  272;  Currie  v. 
McNeill,  83  N.  C,  176.  It  would  be  impossible,  after  admit- 
ting the  findings  of  the  referee  to  be  true,  as  they  cannot  be 
questioned  in  this  Court,  to  resist  the  conclusions  reached 
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by  him.  His  clear  and  full  stateraents  of  the  facts  and  the 
law  applicable  to  them,  have  left  little  more  for  the  appellate 
Court  to  do  than  to  aflBrra,  in  general  terms,  the  judgment 
of  the  Court  below  overruling  the  exceptions  to  his  report. 

The  questions  discussed  by  the  counsel  for  the  appellant 
are  not  raised  by  the  exceptions,  and,  if  they  were  raised, 
the  facts  found  by  the  referee  would  not  sustain  the  position 
that  the  defendant  was  estopped  by  his  own  conduct.  It 
does  not  appear  that  he  was  present  at  the  sale,  nor  that  he 
even  caoised  execution  to  be  issued,  or  did  or  said  anything 
inconsistent  with  his  claim  of  title  to  the  land,  and  that 
might  have  induced  the  subsequent  purchasers  to  think  he 
would  set  up  no  adverse  claim,  or  concede  that  the  sale  was 
valid,  and  would  pass  the  title  of  W.  L.  Henry. 

The  question  whether  such  an  estoppel  in  pais  as  that 
which  plaintiff  seeks  to  set  up,  should  have  been  pleaded, 
would  still  remain  if  the  exceptions  had  been  more  specific, 
and  the  facts  different.     There  is  no  error. 

Affirmed. 


D.  H.  STEPHENSON  et  al.  v.  THOMAS  FELTON  et  al. 

Assignment — Fraud —  Onus  Probandi — Pleadings — Beference-- 
Possession — Husband  and   Wife — Creditors. 


1.  In  an  action  to  set  aside  an  assignment  for  fraud,  in  that  it  conveyed 

certain  lands  and  other  property  to  the  wife  of  the  assignor  with- 
out a  Taluable  consideration,  it  was  held  that  the  burden  was 
upon  him  to  show  such  consideration. 

2.  Allegations  in  a  complaint,  not  denied  in  the  answer,  are  sufficient 

basis  for  the  referee's  findings  of  fact;  but  allegations  not  so 
admitted  and  not  sustained  by  proof,  are  not  evidence,  unless  put 
in  evidence. 
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3.  The  husband  being  in  possession,  there  is  a  presumption  of  owner- 

ship in  his  own  right  until  rebutted. 

4.  Where  the  Court  would  be  justified  in  not  submitting  to  the  jury  the 

facts  offered  upon  a  given  issue,  a  referee  is  justified  in  refusing 
to  consider  such  facts  in  his  findings. 

5.  Where  it  has  been  made  to  appear  afiirmatively  that  the  husband  had 

for  years  cultivated  his  wife's  farm,  and  after  discharging  all  the 
expenses  of  the  family  invested  the  net  proceeds  in  (he  business  of 
his  firm,  there  being  no  express  contract  to  repay,  the  wife's  debt 
was  not  such  as  could  have  been  preferred,  by  assignment  of  such 
property,  to  the  debts  of  bona  fide  creditors. 

Civil  action,  tried  on  exception  to  a  referee's  report,  before 
Armfield,  J.,  at  February  Term,  1889,  of  Wilson  Superior 
Court. 

A  warrant  of  attachinent  was  sued  out  upon  affidavit  of 
plaintiffs,  charging  fraud  on  defendants,  in  that  they  had 
promised  to  pay  the  amount  of  their  bill  for  goods  bought  of 
plaintiffs,  and  that  they  subsequently  conveyed  all  their 
property,  amounting  to  a  considerable  sum,  for  the  purpose 
of  defeating  the  plaintiffs'  claim. 

The  allegations  in  the  complaint,  and  denials  in  the 
answer,  and  the  evidence  adduced  before  the  referee  in  their 
support,  form  the  basis  upon  which  the  following  facts  are 
found  and  conclusions  of  law  declared  (the  reference  being 
under  The  Code): 

1.  That  the  plainiiffs  D.  H.  Stephenson  and  H.  Slingluff 
are  partners,  doing  business  in  the  city  of  Baltimore  under 
name  of  Stephenson  &  Slingluff. 

2.  That  on  the  23d  day  of  August,  1882,  the  defendants 
Thomas  Felton  and  Joshua  L.  Scarborough,  comprising  the 
firm  of  Felton  &  Scarborough,  promised  to  pay  the  plaintiffs, 
within  four  months,  for  goods  sold  by  the  plaintiffs  to  the 
defendants,  the  sum  of  ^18.15. 

3.  That  no  part  of  said  amount  has  been  paid. 

4.  That  on  the  21st  day  of  December,  1882,  the  said 
defendants  Felton  &  Scarborough,  by  a  deed  of  assignment, 
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conveyed  to  the  defendant  John  E.  Woodard  the  entire  assets 
of  the  firm  of  Felton  &  Scarborough,  consisting  of  a  stock 
of  goods  worth  about  $2,500,  and  notes  and  accounts  worth 
$3,000;  that  said  assignment  was  executed  for  the  purpose 
of  paying  debts,  and  the  plaintiffs  were  in  the  second  class 
secured  in  said  deed. 

5.  That  in  Ihe  deed  of  assignment  the  defendants  Thomas 
Felton  and  Joshua  Scarborough  each  reserved  out  of  the 
property  conveyed  the  sum  of  $500  as  his  personal  pn  perty 
exemption. 

6.  That  on  said  21st  day  of  December,  1882,  the  defendant 
Thomas  Felton  conveyed  to  the  defendant  John  E.  Woodard 
certain  real  and  personal  property,  consisting  of  the  tract  of 
land  in  dispute,  five  head  of  mules,  one  black  horse,  ten 
head  of  cattle,  furming  implements,  one  open  and  one  top 
buggy,  twenty-three  hogs,  two  two-horse  wagons,  six  carts, 
one  Waterlown  steam-engine — all  of  said  property  to  be  held 
in  trust  by  the  said  Jolin  E,  Woodard  for  the  benefit  of  Vic- 
toria Felton,  the  wife  of  the  defendant  Thomas  Felton. 

7.  That  at  the  time  of  the  execution  of  said  deed,  ou  the 
21st  of  December,  1882  (recited  in  finding  of  fact  No.  6),  the 
said  Thomas  Felton  retained  no  property  for  himself. 

8.  That  the  recited  consideration  of  $3,000  has  not  been 
paid  by  any  one  to  said  Felton,  or  to  any  one  for  him. 

9.  That  at  the  time  of  the  execution  of  the  deed,  the  land 
therein  described  was  worth  $1,250,  and  the  personal  prop- 
erty $1,500. 

10.  That  at  the  time  of  the  execution  of  the  deed,  the 
trustee,  John  E.  Woodard,  was  the  legal  adviser  and  the 
general  counsel  of  the  defendant  Thomas  Felton. 

"Upon  the  foregoing  facts,  the  following  are  my  conclu- 
sions of  law: 

"1.  That,  upon  the  pleadings,  the  burden  was  on  the 
defendant  to  show  that  the  deed  referred  to  in  finding  of 
fact  No.  0  was  executed  for  a  valuable  consideration. 
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"2.  That  there  was  no  evidence  to  support  the  allegation 
in  the  answer  that  the  defendant  Thomas  Felton  was 
indebted  to  his  wife,  and  that  the  said  deed  was  executed  in 
consideration  of  that  indebtedness. 

"3.  That  said  deed  is  voluntary  and  fraudulent  as  to  the 
plaintiffs. 

"4.  That  from  the  relations  of  the  parties — that  of  hus- 
band and  wife,  and  the  circumstances  attending  the  transac- 
tion— there  arises  a  presumption  of  fraud,  and  that  no  evi- 
dence has  been  offered  to  rebut  the  presumption. 

"  5.  That  the  plaintiffs  are  entitled  to  recover  of  the  defend- 
ants Thomas  Felton  and  Joshua  Scarborough  the  sum  of  five 
hundred  and  eighteen  dollars  and  fifteen  cents,  and  interest 
thereon  at  six  per  cent,  from  23rd  day  of  December,  1882. 

"  6.  That  the  plaintiffs  are  entitled  to  a  decree  declaring 
said  deed  fraudulent  and  void  as  to  them,  and  subjecting  the 
property  therein  to  the  payment  of  their  debt,  subject  to  the 
homestead  and  personal  property  exemption  of  the  defend- 
ant Thomas  Felton. 

By  W.  R.  Allen,  Referee" 

The  referee  further  states  that,  in  support  of  his  ruling, 
the  following  cases  are  relied  upon:  Hawkins  v,  Alston ^  4 
Ired.  Eq.,  147 ;  Black  v.  Caldwelly  4  Jones,  154 ;  Satterwhite  v. 
Hicks,  Busb.,  103 ;  Bamawell  v.  Thrcadgill,  3  Jones  Eq.,  65 ; 
Reiger  v.  Davis,  67  N.  C,  185 ;  Lassiter  v.  Davis,  64  N.  C, 
498;  Atkins  v.  Withers,  94  N.  C,  581. 

The  defendant  excepts  to  the  report  for  that — 

1.  The  referee  should  have  found  as  a  fact  from  the  testi- 
mony, that  the  defendant  Thomas  Felton  was,  at  the  time  of 
his  marriage,  a  poor  man,  and  had  no  income  except  that 
derived  from  his  wife's  property. 

2.  That  the  property  mentioned  in  section  six  of  the 
report  was  paid  for  with  Mrs.  Victoria  Felton's  money. 
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3.  That  the  consideration  mentioned  in  section  eight  of 
the  report  had  been  received  by  Thomas  Felton,  as  explained 
in  his  answer. 

4.  That  the  land  conveyed  by  defendant  Thomas  Felton 
was  worth  $1,000,  and  the  personal  property 

The  defendants  further  except  to  the  conclusions  of  law, 
for  that — 

5.  The  referee  based  his  report  upon  the  pleadings  and  not 
upon  the  evidence,  and  that,  looking  to  the  pleadings  alone, 
he  should  have  held  that  the  deed  from  Thomas  Felton  con- 
veying property  in  trust  for  his  wife,  Victoria  Felton,  was 
supported  by  a  valuable  consideration. 

6.  The  referee,  in  conclusion  No.  2,  erred  in  holding  that 
there  was  no  evidence  of  Felton's  indebtedness  to  his  wife, 
when  he  states  that  he  relies  solely  upon  the  pleadings. 

7.  That  conclusion  No.  3  is  erroneous,  for  reasons  above 
stated. 

8.  The  referee  erred  in  holding  that  the  presumption  of 
fraud  arose  from  the  relation  of  the  parties  and  the  circum- 
stances attending  the  transaction,  as  explained  in  their 
answer. 

9.  The  referee  ought  to  have  held,  as  a  matter  of  law, 
that  Thomas  Felton  received  and  used  the  money  of  his 
wife,  and  rents  and  profits  of  her  land  without  her  assent; 
that  he  was  accountable  to  her  for  the  same  as  upon  an 
implied  promise  to  repay;  that  this  created  a  valid  indebted- 
ness and  that  a  conveyance  of  property  to  satisfy  said  indebt- 
edness was  not  void  for  fraud  as  against  the  creditors  of  her 
husband,  the  defendant  Thomas  Felton. 

Upon  the  hearing  in  the  Court  below,  the  Judge  overruled 
the  defendant's  exceptions  and  confirmed  the  report  of  the 
referee.  Judgment  was  rendered  accordingly,  and  the  defend- 
ants appealed. 


Mr.  F.  A.  Woodard  (by  brief),  for  plaintiffs. 
Mr.  E,  R.  Stamps,  for  defendants. 
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Avery,  J. — after  stating  the  facts :  The  referee,  in  a  note, 
appended  to  the  conclusions  of  law,  says:  "My  report  is 
based  upon  the  pleadings,  and  the  evidence  is  not  consid- 
ered. It  is  for  this  reason  that  I  have  not  passed  on  the 
objections  to  evidence  and  the  demurrer."  The  ruling  of 
the  Court  sustaining  him  rests  upon  the  principle  that  when 
some  of  the  allegations  in  a  complaint  are  not  denied,  or 
are  expressly  admitted  in  the  answer,  the  facts  conceded  in 
either  way  to  be  true  will  support  a  judgment  just  as  though 
they  had  been  found  by  a  jury.  It  is  not  controverted  that 
the  husband,  being  at  the  time  insolvent,  conveyed  to  John 
E.  Woodard,  for  the  benefit  of  his  wife,  real  and  personal 
proper,  worth  twenty- seven  hundred  and  fifty  dollars,  by 
deed,  in  which  there  was  a  recited  consideration  of  the  three 
thousand  dollars,  but  that,  in  truth,  no  consideration  passed 
at  that  time.  This  appears  from  paragraphs  five  and  seven 
of  the  complaint,  and  the  answers  to  them. 

The  defendants  refused,  when  opportunity  was  ofiered  to 
introduce  any  testimony.  They  failed  even  to  put  in  evi- 
dence the  pleadings.  So  that  the  pleadings  can  be  consid- 
ered only  in  so  far  as  they  establish  facts  by  failure  to 
deny  allegations.  The  Code^  §268;  Smith  v.  NimockSy  94 
N.  C,  243. 

The  defendants  rely  in  their  answer  upon  the  defence 
that  the  husband,  Thomas  Felton,  received  at  the  time  of 
his  marriage  (the  date  of  marriage  not  being  given)  a  large 
sum  of  money  belonging  to  his  wife,  and  after  marriage 
received  without  her  assent  in  the  rents  of  a  farm  that  was 
her  separate  property,  a  large  sum,  from  both  sources  about 
two  thousand  dollars,  all  of  which  he  invested  in  paying  for 
the  stock,  implements,  <fec.,  conveyed  to  John  E.  Woodard, 
in  the  deed  that  is  declared  by  the  referee  fraudulent. 

2.  That  in  addition  to  paying  for  family  expenses  he  accu- 
mulated from  the  rents  of  her  said  farm,  taken  without  her 
assent,  about  four  thousand  dollars,  which  he  used  in  the 
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business  of  Felton  &  Scarborough  before  the  firm  made  an 
assignment. 

The  answer  admits  that  the  husband  was  iu  possession  of 
the  property  conveyed  before  the  deed  was  executed,  and 
the  law  therefore  raised  the  presumption  that  it  belonged  to 
him  iu  his  own  right,  and  cast  upon  her  the  onus  of  show- 
ing that  it  was  paid  for  with  funds  that  were  her  separate 
property.     Brown  v.  MUchdl,  102  N.  C,  371. 

While  the  admissions,  made  iu  the  joint  answer  of  the 
defendants  in  response  to  the  charges  or  allegations  of  the 
plaintifl's,  are  facts  found,  the  averments  of  the  defendaois 
by  way  of  evidence,  and  their  denials,  can  be  accepted  es 
true  only  when  supported  by  evidence  and  the  verdict  of  a 
jury,  or  Court  of  referee  empowered  to  find  the  facts.  But 
it  is  insisted  that  the  referee  erred,"  because  he  did  not  con- 
sider so  much  of  the  testimony  offered  for  plaintiffs,  or  elic- 
ited on  cross-examination  of  plaintiffs'  witnesses,  as  tended 
to  rebut  tlie  presumption  that  the  husband  held  the  per- 
sonal property  in  his  own  right  and  bought  the  land  with 
his  own  funds  We  have  carefully  reviewed  and  consid- 
ered the  evidence,  and,  admitting  the  whole  of  it  to  be  true, 
there  is  nothing  that  a  Court  would  have  been  compelled  to 
submit  to  a  jury  if  the  issue  had  been  tried  in  the  usual 
way,  as  tending  to  rebut  the  presumption  of  ownership  by 
the  husband  of  the  land  and  other  property  conveyed  by 
him  to  his  wife,  while  the  very  fact  that  lie  did  convey  the 
personalty,  which  lie  alleges  was  hers  all  the  while,  is  a  cir- 
cumstance pregnant  with  suspicion.  The  material  facts 
staled  by  the  witness  are  that  the  husband  of  bis  wife's 
sister  received  from  her  guardian  about  nine  hundred  dollars 
as  her  share  of  her  father's  estate  ;  that  the  male  defendant 
Felton  was  very  poor  when  lie  was  married,  but  wasindus- 
trious  and  a  good  practical  farmer  and  man  of  business,  and 
that  he  improved  his  wife's  farm  very  much,  adding  greatly 
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to  her  income  from  it.  The  mere  fact  that  he  was  very 
poor  before  his  marriage  could  not  be  properly  submitted 
to  the  jury  to  overcome  the  presumption,  and  we  find  no 
other  testimony  tending  to  rebut  it.  Such  specimens  as 
the  statement  of  a  witness  on  cro^s-examination  that  he 
did  not  know  of  any  way  that  Felton  could  have  made 
money  without  the  use  of  his  wife's  property,  would  show 
no  error  in  the  referee's  ruling,  if  considered  by  him.  If  it 
did  not  appear  aflBrmatively  that  for  years  he  cultivated  his 
wife's  farm,  and,  after  discharging  all  of  the  expenses  of  his 
family,  invested  the  net  profits  in  the  business  of  Felton  & 
Scarborough  (and  that  averment  is  not  supported  by  the 
evidence  offered),  still  she  would  have  failed  to  establish  her 
right  to  claim  the  amount  so  applied  as  a  debt  due  from 
the  husband  to  her  as  against  creditors,  and  which  he  could 
pay  by  an  assignment  of  property. 

In  the  case  of  Battle  v.  MayOy  102  N.  C,  438,  the  referee's 
finding  that  there  was  an  express  agreement  on  the  part  of 
the  husband  to  pay  rents  to  the  wife  was  adopted  by  the 
Court,  and  the  contract  between  them  was  enforced.  The 
Court  say :  "  It  is  settled  that  none  of  the  other  sections  of 
chapter  47  of  The  Code  are  to  be  construed  as  limiting  the 
wife's  power  to  acquire  property  by  contracting  with  her  hus- 
band, or  any  other  person."  In  our  case,  there  is  no  testi- 
mony tending  to  prove  an  express  contract,  nor  are  circum- 
stances shown  from  which  the  law  would  imply  that  there 
was  a  contract  between  the /erne  defendant  and  her  husband 
in  reference  to  the  rents  of  her  farm. 

We  concur  with  the  referee  in  his  conclusions  of  law,  for, 
whether  they  were  predicated  upon  the  admissions  in  the 
pleadings,  or  upon  the  whole  of  the  testimony,  or  upon  both, 
"there  was  no  evidence  to  support  the  allegation  in  the 
answer  that  Thomas  Felton  was  indebted  to  his  wife,"  and, 
therefore,  the  presumption  that  he  was  the  owner  of  the 
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roperty  conveyed,  and  that  the  deed  was  voluntary  and 
raudulent  as  to  his  creditors,  was  not  rebutted.     His  Honor 
roperly  overruled  all  of  the  exceptions,  aa  we  think,  for  the 
easons  we  have  already  given. 
There  ia  no  error.  The  judgmeDt  is  afRrmed. 


LAUDIA  REDMOND  ^ 


Conttilution — Municipal  Taxation — Solvent  Credits 

.  Article  7.  §  Q,  of  the  ConBtitutian  was  not  intended  to  apply  the  ralea 
of  uniformity  and  equality  to  the  subjects  atone  selected  by  the 
Legislature  for  taxalion  in  granting  a.  municipal  charter,  bat 
requires  that  oil  property  in  the  municipality  shall  be  taxed,  and 
taxed  uniformly  and  equally. 

.  The  word  "property,"  as  used  in  Art.  7.  §9,  of  the  ConstitulioD, 
includes  moneys,  credits,  investments  and  other  choees  in  action. 
Although  the  power  of  a  municipal  corporation  to  tax  is  not  conferred 
by  the  Constitution,  yet,  where  such  power  is  exercised,  the  Con- 
Btitutian (Art.  7,  g  9),  independent  of  the  provisions  of  the  charter, 
commands  that  all  property  in  such  municipality,  real  and  per- 
sonal, including  moneys,  credits  and  the  like,  shall  be  taxed 
according  to  its  value  and  by  a  uniform  rule. 
The  words  "all  real  and  personal  property,"  in  Art.  5,  ^3,  of  the 
Constitution,  are  to  be  taken  in  their  most  comprehensive  legal 
import,  and  include  every  kind  of  real  and  personal  property 
whatever,  not  excepting  the  several  classes  of  personal  property 
expressly  mentioned  in  the  first  clause  of  the  section. 

lERRiMON,  C.  J.,  dissenting.) 

This  was  a  controversy  submitted  without  action  under 
setions  567-5(39  of  The  Code,  tried  before  MacRae,  J.,  at 
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Spring  Term,  1888,  of  the  Superior  Court  of  Edgecombe 
County. 
The  following  were  the  facts  agreed : 

1.  That  the  plaintiff  Claudia  Redmond  is  a  resident  of  the 
town  of  Tarboro,  and  has  been  for  a  number  of  years. 

2.  That  in  1888,  at  the  time  required  for  listing  property 
for  taxation  in  said  town,  she  refused  to  give  in  to  the  list- 
taker  of  said  town  $43,312  which  she  owned  in  solvent 
credits. 

3.  That,  by  an  order  of  the  Board  of  Commissioners  of 
said  town,  the  said  solvent  credits  were  ordered  to  be  placed 
by  the  list-taker  on  the  list,  and  were  ascertained  from  the 
county  list-taker's  list,  and  were  accordingly  returned  by  the 
town  list-taker  on  his  list  for  taxation  in  said  town,  against 
the  protest  of  the  said  Claudia,  as  was  done  in  other  like 
cases  of  solvent  credits  owned  by  persons  resident  in  said 
town. 

4.  That  of  said  solvent  credits  of  plaintiff  so  placed  upon 
the  town  list,  $39,973.97  were  owing  by  parties  resident  out- 
side of  the  town,  and  such  amount  is  secured  on  property 
not  located  within  the  limits  of  said  town,  and  $3,328.03,  or 
thereabout,  were  owing  by  parties  residing  within  and  citi- 
zens of  said  town,  with  the  exception  of  a  few  dollars  which 
she  cannot  accurately  determine. 

5.  That  the  said  Board  of  Commissioners,  at  their  regular 
meeting  in  1888,  levied  a  tax  of  one-half  of  one  percentum, 
or  fifty  cents  on  the  one  hundred  dollars'  worth  of  property, 
including  solvent  credits;  in  the  words  of  the  order,  "that 
an  assessment  of  fifty  cents  on  the  one  hundred  dollars  valua- 
tion be  levied  on  all  property  in  the  town  of  Tarboro  not 
exempt  from  taxation,  both  real  and  personal  included,  all 
moneys,  credits  in  bonds,  stocks,  joint  stock  companies  or 
otherwise." 

6  That  the  tax  list  for  said  year  1888-'89  was  put  in  the 
hands  of  John  W.  Cotton,  tax  collector  for  said  town,  who 
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made  demand- upon  plaintiff  for  the  sum  of  $216.56,  which 
said  sum  was  for  taxes  on  the  solvent  credits  placed  as  afore- 
said upon  the  list  of  taxables  against  the  protest  of  plaintiff, 
at  the  rate  levied  aforesaid,  and  the  plaintiff,  under  protest, 
paid  the  said  sum  for  said  taxes  on  solvent  credits,  and  holds 
therefor  the  receipt  of  the  tax  collector. 

7.  That  said  plaintiff'  has  made  demand  in  writing  on  the 
defendant  board  for  the  return  of  said  taxes,  and  thev  refused 
to  pay  over  to  her  the  same. 

The  question  presented  to  the  Courtis  whether  the  solvent 
credits  so  listed,  or  any  part  of  them,  are  liable  to  the  levy 
so  made  by  the  town  of  Tarboro. 

The  charter  of  the  town  of  Tarboro,  chapter  228,  section 
24,  Laws  1876-77,  provides  "  that,  for  the  improvement  of 
said  town  (Tarboro),  and  for  the  payment  of  the  expenses 
thereof,  the  commissioners  shall  annually,  before  the  first 
day  of  July,  levy  a  tax  on  all  the  real  and  personal  prop- 
erty not  exempt  under  the  State  laws  in  said  town,"  &c.,&c. 

The  Court  gave  judgment  as  follows: 

"  It  is  considered  and  adjudged  that  the  solvent  credits 
listed  by  the  plaintiff  are  liable  to  the  levy  as  made  by  the 
town  of  Tarboro.  It  is  further  adjudged  that  the  plaintiff 
pay  the  costs  of  this  proceeding." 

The  plaintiff  excepted,  and  appealed. 

Messrs,  John  L.  Bridgers,  H.  L.  Staton  and  James  Norfleet  {hy 
brief),  for  the  plaintiff. 

3Ir.  Donnell  Gilliam  (by  brief),  for  the  defendants. 


Shepherd,  J. :  The  very  important  question  presented  by 
this  appeal  is  whether  the  town  of  Tarboro  has  the  power  to 
levy  a  tax  upon  the  solvent  credits  of  its  citizens. 

It  is  necessary  to  an  intelligent  consideration  of  the  ques- 
tion that  we  should  review  the  several  decisions  of  this  Court 
in  reference  to  municipal  taxation,  and  extract  from  the  con- 
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flict  of  authority  and  confusion  in  which  the  subject  is 
involved  the  true  principles  governing  such  taxation.  Sec- 
tion  9,  Art  7  of  the  Constitution,  provides  that  "  all  taxes 
levied  by  any  county,  city,  town  or  township  shall  be  uni- 
form and  ad  valorem  upon  all  property  in  the  same,  except 
property  exempted  by  this  Constitution." 

Does  this  provision  simply  apply  the  rule  of  uniformity 
and  equality  to  the  particular  subjects  which  may  be  selected 
by  the  Legislature  for  taxation,  or  does  it  command  that  all 
property  of  whatsoever  description  shall  be  taxed,  and  taxed 
according  to  the  said  principles?  If  the  latter  be  the  correct 
view,  and  "moneys,  credits,  investments,"  Ac,  are  embraced 
in  the  said  section,  it  necessarily  follows  that  all  general 
laws  and  the  special  provisions  of  the  charters  of  the  various 
municipalities  which  conflict  with  the  said  provision  of  the 
Constitution  are  void,  and  that  the  refinements  of  construc- 
tion which  are  sought  to  be  applied  to  their  particular  phrase- 
ology become  wholly  impertinent  to  the  present  discussion. 

1.  We  will  first  inquire,  then,  whether  the  said  provision 
of  the  Constitution  commands  that  all  property  shall  be  taxed. 

"Taxes  are  defined  to  be  burdens  or  charges  imposed  by 
the  legislative  power  of  a  State  upon  persons  or  property,  to 
raise  money  for  public  purposes"  (Blackwell  on  Tax  Titles), 
and  the  power  to  levy  them  is  one  of  the  essential  attributes 
of  sovereignty,  and  is  inherent  in,  and  necessary  to,  the 
existence  of  every  government.  Knowlton  v.  Supervisors  of 
Rock  Co.,  9  Wis.,  418;  McCulloch  v.  Maryland,  4  Wheat.,  316. 

In  the  absence  of  constitutional  limitations  there  is,  it  is 
said,  no  restraint  whatever  upon  the  Legislature,  and  it  may 
discriminate  in*  favor  of  or  against  a  particular  class  of  per- 
sons or  property,  and  pass  laws  in  violation  of  every  princi- 
ple of  just  government,  by  an  unequal  distribution  of  the 
public  burdens.  The  check  upon  such  an  abuse  of  power  is 
in  the  influence  of  the  constituents  over  their  representatives; 
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and  the  weight  of  authority  is  that  the  Courts  have  no  riglit 
to  interfere  with  this  exercise  of  the  legislative  will. 

Thus  it  is  seen  that  a  wide  field  is  open  for  a  war  between 
different  classes  of  property,  in  that  one  class  may  be  taxed 
to  the  exclusion  or  to  the  prejudice  of  another,  and  that 
under  the  forms  of  a  free  government,  an  excited  partisan 
legislative  majority  may  commit  wrongs  against  the  rights 
of  property  aa  flagrant  and  oppressive  as  those  which  have 
disgraced  the  reigns  of  the  most  despotic  rulers. 

But  it  ia  said  that  the  General  Assembly  will  be  influenced 
by  proper  motives,  and  will  levy  taxes  upon  a  just  basis. 
Experience,  in  mauy  of  the  Slates,  has  shown  that  the  prin- 
ciples of  taxation  should  not  be  left  to  the  uncertainty  or 
caprice  of  successive  Legislatures,  but  that  they  should  be 
fixed  rnd  immutable,  and  embodied  in  the  fundamental 
law,  under  whose  broad  shield  all  property,  of  whatsoever 
species,  may  be  equally  protected. 

This,  we  think,  was  the  purpose  of  the  framers  of  our 
Constitution  in  inserting  therein  the  section  referred  to,  as 
well  as  section  3,  Art.  5,  relating  to  State  taxation. 

No  one  who  reads  these  and  other  provisions  of  the  Con- 
stitution, will  fail  to  be  impressed  with  the  earnest  effort 
there  made  to  engraft  upon  our  organic  law  the  great  prin- 
ciple of  equality  in  taxation. 

"The  subjects  of  every  State  ought  to  contribute  lo  the 
support  of  the  government,  as  nearly  as  possible,  in  propor- 
tion to  their  respective  abilities,  that  is,  in  proportion  to  the 
revenue  which  they  respectively  enjoy  under  the  protection 
of  the  Slate.  The  expense  of  government  to  the  individuals 
of  a  great  nation  is  like  the  expense  of  management  to  the 
joint  tenants  of  a  great  estate,  who  are  all  obliged  to  con- 
tribute in  proportion  to  their  respective  interests  in  the 
estate.  In  the  observation  or  neglect  of  this  maxim  con- 
sists what  is  called  equality  or  inequality  of  taxation." 
Such  are  the  words  of  the  author  of  "The  Wealth  of 
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Nations,"  quoted  with  approval  by  Judge  Cooley,  and  we 
think  that  they  well  illustrate  the  true  spirit  and  purpose  of 
our  constitutional  provisions  upon  the  subject. 

We  are  of  opinion  that  section  9,  Art.  7,  was  not  intended 
to  apply  the  rules  of  uniformity  and  equality  to  the  subjects 
which  the  Legislature  might  alone  select  for  taxation,  but 
that  it  requires  that  all  property  shall  be  taxed,  and  taxed 
in  accordance  with  the  said  rules. 

A  contrary  view  was  taken  by  the  Court,  soon  after  the 
adoption  of  the  Constitution,  in  the  case  of  Pulltn  v.  Com- 
missioners of  Raleigh,  68  N.  C,  451.  The  charter  enumerated 
eight  subjects  of  taxation, "  beginning  with  real  estate  situate 
in  the  city,  and  ending  with  encroachments  on  the  streets 
by  porches,"  &c.;  but  it  did  not  include  moneys,  credits,  &c. 
The  Court  affirmed  the  opinion  of  the  Superior  Court  Judge, 
that  the  Constitution  was  "intended  to  declare  simply  the 
manner  in  which  municipal  corporations  should  levy  taxes, 
to-wit,  that  they  should  be  uniform  and  ad  valorem,  and  not 
to  declare  the  subjects  to  be  taxed  by  them."  The  decisions 
in  which  this  case  has  been  cited  (such  as  Win^on  v.  Taylor, 
99  N.  C,  210;  State  v.  Btan,  91  N.  C,  554;  Latta  v.  Williams, 
87  N.  C,  126,  and  perhaps  others)  have  reference  ovly  to  the 
taxing  of  trades,  professions  and  the  like,  and  these,  not 
being  property,  are  correctly  placed  within  the  principle 
declared  therein. 

Under  the  construction  of  the  Constitution,  as  declared  in 
Pullen's  case,  it  would  be  in  the  discretion  of  the  Legislature 
to  unequally  distribute  the  burden  necessarily  incident  to 
government,  and  the  worst  species  of  class  legislation  would 
be  tolerated.  It  would  (says  Dixox,  C.  J.,  in  Knowlton  v. 
Sapervisors,  9  Wis.,  422)  "make  the  Constitution  operative 
only  to  the  extent  of  prohibiting  the  Legislature  from  dis- 
criminating in  favor  of  particular  individuals,  and  would 
reduce  the  people,  while  considering  so  grave  and  important 
a  proposition,  to  the  ridiculous  attitude  of  saying  to  the 
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Legislature,  *  You  shall  not  discriminate  between  single  indi- 
viduals or  corporations,  but  you  may  divide  the  citizens  up 
into  different  classes  as  *  *  *  owners  of  different  species 
or  descriptions  of  property,  and  legislate  for  one  class  and 
against  another  as  much  as  you  please,  provided  you  serve 
all  of  the  favored  or  unfavored  classes  alike,'  thus  affording 
a  direct  and  solemn  constitutional  sanction  to  a  system  of 
taxation  so  manifestly  and  grossly  unjust  that  it  will  not 
find  an  apologist  anywhere — at  least  outside  of  those  who 
are  the  recipients  of  its  favors." 

Such  a  construction,  in  our  opinion,  not  only  offends  the 
true  spirit  of  the  Constitution,  but  has  been  distinctly  and 
solemnly  repudiated  by  the  uniform  decisions  of  this  Court 
in  subsequent  cases.  These  cases  decide  that  when  the 
taxing  power  is  exercised  for  a  public  purpose,  the  Constitu- 
tion, and  not  the  Legislature,  declares  what  property  shall  be 
taxed,  and  that  it  requires  that  all  shall  be  taxed  and  by  a 
uniform  rule  and  ad  valorem.  This  construction  is  conceded, 
as  to  State  and  county  taxation,  under  section  3,  Art.  5,  and  we 
are  unable  to  conceive  why  the  same  rule  should  not  apply 
to  section  9,  Art.  7,  as  the  language  of  the  latter  is  even  more 
imperative  than  that  of  the  former. 

In  Cobb  V.  Elizabeth  Oily,  75  N.  C.,  1,  Rodman,  J.,  after 
quoting  section  9,  Art.  7,  says :  "All  taxes,  therefore,  must  be 
levied  as  well  on  personal  as  on  real  property,  notmWistand' 
ing  any  contrary  provision  in  the  charter.^^ 

In  Kyle  v.  Commissioners  of  Fayetteville,  75  N.  C,  445,  it 
was  decided  "that  shares  of  stock  in  a  national  bank  are 
proper  subjects  of  State,  countjr  and  municipal  taxation." 
The  Court  said  (Bynum,  J.,  delivering  the  opinion)  that,  "  in 
our  view,  it  was  unnecessary  for  the  Revenue  Act,  or  the 
charter  of  the  town  of  Fayetteville  to  tax  specifically  the 
national  bank  shares  of  either  residents  or  non-residents. 
*  *  *  The  Constiiution  seizes  them  and  exacts  from 
them  their  proportional  share  of  the  public  burden.     Neither 
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the  Legislature  nor  the  town  corporation  can  exempt  them 
from  taxation  without  doing  violence  to  the  Constitution. 
*  *  *  It  is  the  provision  and  the  purpose  of  the  Consti- 
tation  that  thereafter  there  should  be  no  discrimination 
in  taxation  in  favor  of  any  class,  person  or  interest;  but  that 
everything  possessing  value  as  property,  and  the  subject  of 
ownership,  shall  be  taxed  equally  and  by  a  uniform  rule. 
In  this  respect,  the  present  Constitution  shows  no  favors  and 
allows  no  discretion.  If,  then,  the  town  of  Fayetteville  has 
the  power  to  tax,  the  Constitution  steps  forward  and  com- 
mands that  all  property  shall  be  taxed  and  by  a  uniform 
rule."  To  the  same  effect  are  Young  v.  Hendersoii,  76  N.  C, 
420;  London  v.  Wilminffton,  78  N.  C,  109;  Puitl  v.  Commis- 
sioners, 94  N.  C,  709. 

The  language  of  the  Court  in  these  decisions  can  admit  of 
no  question,  and  if  anything  further  were  needed  to  sustain 
the  principles  there  laid  down,  we  have  the  high  authority 
of  the  late  distinguished  Chief  Justice,  in  Vavghan  v.  Mur- 
freesborOy  96  N.  C,  317,  who  says  that  the  Constitution  (Art. 
7,  §9)  "commands  that  all  taxes  levied  in  any  city,  town 
or  lownship,  shall  be  uniform  and  ad  valorem^  upon  all  prop- 
erty in  the  same,  except  property  exempt  by  this  Constitu- 
tion; by  force  ofwhichy  notwithstanding  the  omission  in  the 
charter,  personal,  as  well  as  real  property,  mustr  be  assessed 
and  subjected  to  the  same  public  burden."  This  overwhelm- 
ing weight  of  authority,  so  consonant  with  the  principles  of 
equality  in  taxation  everywhere  pervading  the  fundamental 
law,  conclusively  establishes  the  proposition  that  wherever 
the  taxing  power  is  exercised  for  a  public  purpose,  all  property 
shall  be  taxed,  notwithstanding  any  contrary  provisions  in 
the  general  law  of  the  charter. 

2.  It  only  remains,  therefore,  for  us  to  consider  whether 
the  word  "  property,"  in  said  section  9,  Art.  7,  includes  moneys, 
credits,  investments  and  other  choses  in  action. 

106—9 
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Considering  the  essential  justice  of  the  principles  we  have 
mentioned,  and  which  are  so  plainly  recognized  in  the  sev- 
eral provisions  of  our  Constitution,  the  mind  naturally 
rejects,  in  their  interpretation,  any  narrow  or  strained  rules 
of  construction  w^hich  may  be  relied  upon  to  defeat  their 
beneficent  purpose.  These  provisions  should  be  construed 
in  the  light  of  their  general  spirit  and  intention,  and  thus 
full  effect  be  given  to  the  will  of  the  people,  as  expressed  in 
their  fundamental  law.  Clear  and  convincing  indeed,  then, 
must  be  the  reasoning  which  gives  a  restricted  meauing  to 
the  word  "  property,"  when  used  in  reference  to  municipal 
taxation,  while,  as  to  all  other  taxation,  it  is  to  be  taken  in 
its  natural  and  general  sense.  Upon  w^hat  principle  can  it  he 
contended  that  one  who  has  no  tangible  propert}',  but  who 
owns  a  hundred  thousand  dollars  in  solvent  credits,  may  enjoy 
all  of  the  conveniences,  safeguards  and  other  benefits  of 
town  life,  and  contribute  nothing  whatever  in  the  payment 
of  the  common  expenses?  Yet  such  will  be  the  effect  if  the 
restricted  interpretation  contended  for  is  to  prevail.  It  is  clear 
that  all  who  enjoy  these  privileges  should  pay  their  part  of 
the  expenses.  For  instance,  the  evidences  of  these  very  sol- 
vent credits  receive  greater  protection  by  the  police  of  a  town, 
and  yet  the  police  are  to  be  paid  only  by  those  who  own 
tangible  propert}'.  No  good  reason  can  be  assigned  in  sup- 
port of  such  an  unjust  discrimination,  while  every  principle 
of  justice  and  common  fairness  sternly  forbids  it.  In  sup- 
port of  this  restricted  interpretation  of  the  word  "property," 
the  plaintiff  relies  upon  the  case  of  Vanghan  v.  Myrfreesboro, 
supra.  The  charter  provided  that  the  tax  should  be  levied 
"  upon  all  persons  and  property  within  the  town  subject  to 
taxation  for  county  purposes,  under  the  general  laws  of  the 
State."  Under  sections  3  and  6,  Art.  5,  of  the  Constitution,  there 
can  be  no  question  but  that  choses  in  action  were  taxable 
for  county  purposes,  but  it  was  held  that  under  the  charter 
they  were  not  included.     It  is  not  easy  to  understand  how 
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the  language  of  the  charter  was  material  to  the  decision  of 
the  case,  as  the  opinion,  as  we  have  seen,  fully  coramitted 
the  Court  to  the  principle  that  the  Constitution,  and  not  the 
charter,  determines  what  property  shall  be  taxed. 

While  the  opinion  lays  much  stress  upon  the  "  localizing" 
words  ("  within  the  town")  which  are  used  in  the  charter, 
it  seems  to  approve  of  the  following  dictum  in  PuUen  v.  Hal- 
eighj  supra :  "  In  regard  to  that  word  (property),  by  the  bj-e, 
we  see  that  the  Constitution  does  not  make  it  include  money, 
credits,  investments  in  bonds,"  &c.  These  words  are  spoken 
of  in  Vaughan^s  case  as  an  "adjudication,"  when,  from  an 
examination  of  the  opinion,  it  will  appear  that  the  decision 
rested  entirely  on  the  ground  that  the  objects  to  be  taxed 
depended  "upon  the  charter,"  and  the  charter  having  enu- 
merated eight  specific  subjects,  in  none  of  which  were 
embraced  "debts  and  securities  for  monev  "  the  latter  were 
excluded. 

So  far  from  adjudicating  the  meaning  of  the  word,  the 
learned  Chief  Justice  is  careful  to  say  that  "the  word  *  prop- 
erty,' about  which  so  much  was  said  on  the  argument,  is 
not  embraced  in  that  enumeration  of  the  subjects  of  taxa- 
tion." The  dictum  is  founded  solely  upon  the  supposed  dis- 
tinction made  in  the  use  of  the  words  "real  and  personal 
property"  in  section  3,  Art.  5,  which  words,  it  is  said,  are 
"used  in  a  sense  to  exclude  such  credits  and  investments." 
The  section  is  as  follows: 

"Laws  shall  be  passed,  taxing  by  a  uniform  rule,  all 
moneys,  credits,  investments  in  bonds,  stocks,  joint-stock 
companies,  or  otherwise;  and  also  all  real  and  personal 
property,  according  to  its  true  value  in  money."  The  sug- 
gestion is  (for,  after  all,  it  is  but  a  suggestion),  that  by  the 
verbal  arrangement  of  this  section,  the  words  "  real  and 
personal  property "  are  so  restricted  in  their  meaning  as  to 
exclude  moneys,  credits,  &c.,  and  that  this  limited  sense  is 
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to  be  attached  to  the  word  "property"  83  used  in  section  7, 
Art.  9. 

It,  therefore,  becomes  material  that  we  should  examine 
section  3,  Art.  5,  and  ascertain  whether  there  is,  in  fact, 
such  a  distinction  as  is  contended  for.  It  is  true  that  the 
meaning  of  the  section  is  not  very  happily  expressed,  but  it 
must  be  construed  with  reference  to  the  context  and  spirit  of 
all  the  constitutional  provisions  upon  t!ie  subject,  and  their 
general  intent  and  purpose  cannot  be  defeated  by  the  con- 
fused arrangement  of  words,  or,  as  is  suggested,  by  the  pres- 
ence of  a  semicolon  between  the  two  first  clauses,  since,  even 
in  the  interpretation  of  an  ordinary  deed,  punctuation  must 
be  disregarded,  and  words  iray  be  transposed  to  "bring 
them  to  the  intent  of  the  parties."  Bunnv.  IF^/fo,  94  N.  C,  67, 

Let  us  now  see  whether  such  a  distinction  exists,  or  has 
ever  been  recognized  and  aeled  upon  by  this  Court.  If  there 
be  such  a  distinction,  the  argument  founded  upon  it  must 
be  followed  to  its  logical  results,  and  it  cannot  be  used  in  the 
construction  of  one  section  of  the  Constitution  and  aban- 
doned as  to  others.  Now,  if  the  words  "real  and  personal 
property  "  are  used  in  the  second  clause  in  such  a  sense  as 
to  exclude  "moneys,  credits,"  &c.,  and  the  two  clauses  are 
divorced,  as  is  argued,  by  a  semicolon  and  the  words  "and 
also,"  and  are  therefore  entirely  independent  of  each  other, 
upon  what  rule  of  construction  has  this  Court  so  often  applied 
the  principle  of  ad  valorem,  mentioned  in  the  second  clause, 
to  the  "  moneys,  credits,"  Ac,  mentioned  in  the  first  clause? 
Clearly,  this  cannot  be  done  but  by  holding  that  the  words 
"  real  and  personal  property  "  include  "  moneys,  credits,"  &c. 

Again,  if  these  clauses  are  independent  of  each  other,  how, 
we  may  ask,  has  this  Court  so  frequently  applied  the  rule  of 
uniformity  contained  in  the  first  clause  to  the  real  and  per- 
sonal property  conlained  in  the  second  clause? 

These  considerations  alone  ought  to  be  sufHcient  to  meet 
the  supposed  distinction  upon  which  the  ditium  is  founded. 
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We  are  not  without  aid,  however,  in  the  construction  of  this 
provision  of  the  Constitution.  It  seems  to  have  been  taken 
from  the  Constitution  of  Ohio,  as  the  language  is  precisely 
the  same. 

In  that  State,  in  the  case  of  Exchange  Bank  of  Columbus  v. 
Hines,  3  Ohio  St.,  1,  an  effort  was  made  to  draw  the  very  dis- 
tinction which  we  have  been  discussing,  and  the  Court  said: 
"But  it  is  argued  that  the  uniform  rule  in  taxing,  required 
by  the  Constitution,  applies  only  to  moneys,  credits,  invest- 
ments in  bonds,  &c.  Why  should  so  important  a  rule  as  that 
of  uniformity  in  taxation  be  established  by  the  Constitution 
and  then  limited  in  its  operations  to  a  few  specific  classes  of 
personal  property  ?  It  is  said  that  all  other  property  is  to 
be  taxed  *  according  to  its  true  value  in  money. ^  This  require- 
ment, hffwever,  only  fixis  the  standard  for  ascertaining  the 
taxable  valuation,  and  does  not  necessarily  imply  equality 
and  uniformity,  either  in  the  rate  and  mode  of  assessment 
or  the  different  localities  throughout  the  State.  The  tax- 
able valuation  may  be  fixed  according  to  the  true  value  in 
motley,  and  yet  discriminations  may  be  made  between  dif- 
ferent classes  of  property  and  different  localities  in  the  State 
imposing  unequal  and  unjust  burdens  of  taxation." 

In  speaking  of  the  first  claufee,it  is  said  that,  "This  provis- 
ion, arising  out  of  abundant  .caution,  was  not  intended  to 
give  these  enumerated  things  any  new  distinctive  classifica- 
tion, nor  does  it,  in  fact,  exclude  them  from  the  denomina- 
tion of  personal  property,  to  which,  by  their  nature  and 
legal  incidents,  they  belong.  Mr.  Broom,  in  his  'Selections 
of  Legal  Maxims'  (page  415),  says  Hhat  the  maxim,  ^Expres- 
9X0  unius  est  exchmo  alteriuSy  requires  always  great  caution; 
thus,  where  several  words  are. used  in  a  written  instrument, 
it  is  necessary,  in  the  first  instance,  to  determine  whether 
those  general  words  are  intended  to  include  other  matters 
besides  such  as  are  specifically  mentioned  or  to  be  referable 
exclusively  to  them,  in  which  latter  case  only  can  the  above 
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maxim  be  properly  applied/  In  the  interpretation  of  legal 
instruments,  words  used  out  of  abundant  caution  are  often 
to  be  tolerated  at  the  expense  of  tautology. 

"The  object  of  the  language  of  the  Constitution  under 
consideration  was  comprehension,  not  exclusion.  The  words 

*  all  real  and  personal  property,'  therefore,  in  the  second 
clause  of  the  section  are  to  be  taken  in  their  most  compre- 
hensive legal  import,  including  every  kind  of  real  and  per- 
sonal property  w^hatsoever,  not  excepting  the  several  classes  of 
personal  property  expressly  mentioned  in  the  first  clause  of 
the  section.  If  this  interpretation  be  in  any  sense  liable  to 
the  charge  of  tautology,  it  certainly  is  not  to  that  of  repugancy. 
If  this  had  not  been  the  meaning  intended  by  the  framers 
of  the  Constitution,  there  would  have  been  added  to  the 
'words  *all  real  and  personal  property'  these  words,  *  other 
than  that  above  mentioned.'  It  is  more  in  harmony  with 
the  settled  rules  of  construction,  to  convict  the  law-makers 
of  some  inelegancies  in  rhetoric  and  the  use  of  unnecessary 
words,  than  to  depart  from  the  leading  object  and  intent  of 
the  instrument.  *  *  *  Any  other  interpretation  than 
this  would  lead  to  consequences  at  variance  with  the  man- 
ifest spirit  and  true  intention  of  the  Constitution.  If  moneys, 
credits,  investments  in  bonds,  stocks,  joint  stock  companies, 
&c.,  may  be  subjected  to  a  drtTerent  rate  of  taxation  from 
that  imposed  on  other  kinds  of  property;  or  if  moneys, 
credits,  investments  in  bonds,  stocks,  &c.,  may  be  taxed  at 
less  than  their  true  value  in  money,  while  all  other  property  is 
required  to  be  taxed  at  its  true  value,  in  either  case,  great  and 
unfair  inequalities  may  be  created  by  legislative  discretion. 

*  *  *  There  can  exist  no  sound  reason  why  a  person, 
whose  property  consists  of  moneys,  credits,  stocks,  &c., 
should  bear  a  less  burden  of  taxation  than  that  which  is 
imposed  on  lands  and  chattels  of  the  agriculturist,  the  imple- 
ments, machinery  and  materials  of  the  manufacturer,  or 
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the  goods  and  wares  of  the  merchant ;  and  the  Constitution, 
truly  interpreted,  recognizes  no  such  distinction." 

This  case  was  decided  in  1853,  and  has  been  cited  with 
approval  by  this  Court  in  Worth  v.  Railroad,  fc9  N.  C,  801, 
in  which  it  is  said  that  the  provision  under  consideration 
'was  copied  from  the  Constitution  of  Ohio."  The  construc- 
tion put  upon  it,  therefore,  by  the  Supreme  Court  of  that 
State  is  entitled  to  great  weight.  "Where  the  terms  of  a 
statute  which  has  received  judicial  construction  are  used  in 
a  later  statute,  whether  passed  by  the  Legislature  of  the 
same  State  or  country,  or  by  that  of  another,  that  construc- 
tion is  to  be  given  to  the  latter  statute."  (-(nmn.  v.  Hart  well , 
3  Gray,  450 ;  Ilvchmaijhc  v.  Mottichmed,  32  Eng.  L.  &  Eq.,  84; 
Bo(j{trdvi<  \.  Trinity  Church,  \  Sand.  Chan.,  633;  Riggs  v. 
U7«o»,  13  111.,  15;  Adams  v.  Field,  21  Vt.,  256.  "It  is  pre- 
sumed that  the  Legislature  which  passed  the  latter  statute 
knew  the  judicial  construction  which  had  been  placed  on 
the  former  one,  and  such  construction  becomes  a  part  of  the 
law."  Potter's  Dwarris  Statutes,  274,  note;  Bridgers  v.  Tay- 
lor, 102  N.  C,  89. 

The  foregoing  rule,  while  not  absolutely  binding,  is  used 
as  a  valuable  aid  in  the  construction  of  laws. 

This  high  authority  determines,  we  think,  that  the  words 
"real  and  personal  property,"  as  used  in  the  said  section, 
comprehend  moneys,  credits,  investments,  &c.,  and  that  there 
exists  no  such  distinction  as  that  relied  upon  to  sustain  the 
argument  which  seeks  to  place  a  restricted  meaning  upon 
the  word  "property"  when  used  in  other  parts  of  the  Con- 
stitution, and  especially  in  section  9,  Art.  7. 

If  the  latter  construction  prevails,  much  obscurity,  con- 
fusion and  conflict  will  be  introduced  into  the  organic  law 
which  can  easily  be  avoided  by  holding,  as  we  do,  that  sec- 
tion 9,  Art.  7,  is  but  a  concise  form  of  expressing  the  princi- 
ple contained  in  section  3,  Art.  5,  the  difference  in  the  lan- 
guage employed  being  attributable  to  the  probability  that 
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the  two  sections  were  framed  by  diflereot  committees  of  the 
coDveotioD. 

A  contrary  construction  would  lead  to  results  which  were 
little  contemplated  by  the  framers  of  the  Constitution.  For 
instance,  if  the  word  "property,"  in  section  9,  Art.  7,  does 
not  comprehend  "  moneys,  credits,"  &c.,  tliey  are  without  the 
pale  of  constitutional  protection,  and  municipal  corporations 
may  tax  them  without  regard  lo  the  rule  of  uniformity  and 
equality. 

Thus  it  will  be  in  the  power  of  the  Legislature  to  put  the 
entire  or  an  unequal  part  of  the  burden  of  municipal  gov- 
ernment upon  moneys,  credits,  investments  in  bonds,  stock, 
&c,,  and,  in  this  way,  indirectly  confiscate  this  species  of 
property. 

Such  an  abuse  of  the  taxing  power  would,  in  the  language 
of  Miller,  J.  (delivering  the  opinion  of  the  Supreme  Court 
of  tlie  United  States  in  the  case  of  Tin:  Loan  Assorial ton  x. 
Topii'd,  20  Wall.,  655),  be  "  none  the  less  a  robbery,  because 
it  is  done  under  the  forms  of  law,  and  is  called  taxation." 
And  it  is  manifest  that  such  an  unlimited  power  of  discrimi- 
nation was  not  intended  to  be  permitted  by  the  Constitution. 

It  should,  therefore,  be  a  matter  of  serious  consideration 
to  the  owners  of  this  species  of  property,  that  in  attempting 
to  escape  tlie  payment  of  their  part  of  the  public  municipal 
burdens,  they  are  invoking  a  principle  which  excepts  them 
from  the  protecting  power  of  the  limitations  contained  in 
the  organic  law.  Another  incongruity  growing  out  of  the 
construction  contended  for,  is  presented  by  section  6,  Art. 
G,  which  provides  that  county  taxes  "shall  be  levied  in  like 
manner  with  State  taxes."  State  (axes,  as  we  have  seen, 
must  be  levied  on  moneys, credits,  itc,  by  a  uniform  rule  and 
ad  vnloroii.  The  word  "  county"  is,  for  some  purpose,  inserted 
in  section  9,  Art.  7,  preceding  the  words  "  city,  town  or 
township."  Now,  if  this  section  is  to  liave  any  effect  upon 
county  taxation,  and  the  word  "property"  is  to  be  taken  in 
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its  restricted  sense,  we  have  a  direct  conflict  with  section  3, 
Art.  5,  both  in  respect  to  the  subjects  of  taxation  and  the 
principles  by  which  such  taxation  is  governed. 

Again,  if  such  an  interpretation  is  correct,  it  must  be  fol- 
lowed in  section  1,  Art.  5,  which  provides  that  "the  General 
Assembly  shall  levy  a  capitation  tax  on  every  male  inhabi- 
tant of  the  State,  .*  *  *  which  shall  be  equal  on  each  to  the 
tax  on  'property  valued  at  three  hundred  dollars  in  cash. 
*  *  *  *  And  the  State  and  county  capitation  tax  com- 
bined shall  never  exceed  two  dollars  on  the  head."  As  the 
word  "property"  alone  is  used,  moneys,  solvent  credits,  &c., 
constituting,  it  is  estimated,  one-eighth  of  the  taxable  values 
of  the  State,  would  be  excluded  from  the  benefit  of  the  limi- 
tation in  the  above  section,  and  would  not  enter  into  the 
calculation  of  the  amount  to  be  raised  at  any  given  per  cent, 
on  the  equation  system  for  State  or  county  purposes. 

In  passing,  we  will  remark  that  the  importance  of  impos- 
ing some  restriction  upon  city  and  town  authorities  as  to 
this  species  of  property  is  enhanced  by  the  fact  that  this 
Court  has  held  that  the  constitutional  limitation  as  to  the 
per  centum  on  the  value  of  property  does  not  apply  to  such 
municipal  corporations.  Young  v.  HvndcrsoUj  fuipra ;  French 
V.  WUrnington,  75  N.  C,  482. 

It  does  not  follow,  however,  that  because  there  is  only  a 
legislative  limitation  the  principle  of  equation  shall  not 
be  enforced,  nor  that  the  municipality  may  not  collect  from 
polls  an  amount  equal  on  each  to  the  tax  imposed  for  munici- 
pal purposes  on  property  worth  three  hundred  dollars.  In 
which  case  there  would  be  no  obligation  to  devote  it  to  the 
support  of  schools  and  the  poor,  as  section  2,  Art.  5,  only 
directs  the  application  of  the  capitation  tax  collected  for 
State  and  county  purposes. 

These  views  are  presented  to  illustrate  how  the  whole  sys- 
tem of  taxation  growing  out  of  the  construction  we  have 
given  to  the  organic  law  could  be  made  to  operate  har^io- 
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niously,  as  well  as  justly,  whether  imposed  by  the  State  or  a 
muDicipal  corporation' under  the  powers  conferred  up  it. 

Just  here  we  will  notice  an  argument  derived  from  the 
language  of  the  foregoing  provisions  of  (he  Constitution.  It 
is  said  that  because  property  is  there  required  to  be  valued 
at  its  true  value  in  cash,  it  is  a  recognition  of  the  distinction 
in  section  3,  Art.  5.  Tliis  is  a  pflHIo  pnnripii  as  the 
existence  of  such  a  distinction  is  the  very  point  in  question, 
\Vc  have  shown,  we  think,  both  by  reason  and  authority, 
that  no  such  distinction  exists,  and  that  the  said  section 
means  that  all  property,  of  wliatsoever  description,  must  be 
taxed  at  /'«  true  mini;  and  by  a  uniform  rule.  Upon  this 
we  have  also  a  legislative  construction  in  chapter  218,  Acts 
1889,  §  1 8,  where  solvent  credits,  investments,  Ac,  are  refjuired 
to  be  taxed  at  their  "  true  current  or  market  value," 

We  will  also  add  the  remark  of  Eodm.\n,  J.,  in  WHmn  v. 
C'ommimoncrK,  Hnpra,  ihsX  sv.q\\  a  construction  of  the  word 
would  place  this  class  of  property  outside  of  the  Bill  of 
Rights,  in  respect  to  jury  trial  and  other  privileges  guaran- 
teed therein,  as  the  word  "property"  only  is  there  used.  It 
must  be  apparent  to  every  one  that  if  such  a  finely  drawn 
distinction  is  to  be  deduced  from  an  involved  sentence  and 
made  the  basis  of  a  limited  definition  of  the  word  "prop- 
erty," we  will  meet  with  nothing  but  confusion  and  incon- 
gruities in  many  parts  of  the  Constitution  ;  whereas,  if  thtf 
general  and  legal  meaning  of  the  word  is  adopted,  all  of  its 
provisions  will  be  in  perfect  accord,  working  out  together 
the  benign  principles  of  equality  and  uniformity  in  taxation. 

For  the  foregoiug  reasons,  we  think  that  the  dictum  in 
Piilh'ii'n  case  was  unfounded,  and  it  is  singular  that  it  should 
still  be  quoted  as  authority.  It  was  clearly  not  so  regarded 
by  its  author,  the  distinguished  Chief  Justice,  as  we  find  the 
same  Court  over  which  he  presided  with  such  great  ability, 
declaring,  in  Wilson  v.  OjiiunisHionrrs  of  Charlotte,  supra, 
that  "  such  an  inference  is  hasty  and  cannot  be  fairly  drawn," 
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and  unanimously  deciding  that  the  word  "  property,"  as  used 
in  section  9,  Art.  7,  docs  include  nione)%  credits,  ttc.  Again, 
in  Wheeler  v.  Cohh,  supra,  the  Court  held  that  the  word 
"property"  includes  bonds,  stocks,  solvent  notes,  &c. 

In  Kyle  v.  (.'oniinissiovcrfij  supra,  the  Court  said  (Bynum, 
J.  delivering  the  opinion):  "For  wherever  the  power  to  tax 
is  exercised,  all  taxes,  whether  State,  county  or  town,  by  force 
of  the  Constilution,  must  be  imposed  upon  all  the  real  and 
personal  property,  moneys,  credits,  investments  in  bonds, 
stocks,"  &c. 

In  Pruitt  V.  Connnmio}ierH,  xupra,  the  late  learned  Chief 
Justice,  in  deli\ering  the  opinion  of  the  Court,  quoted  the 
foregoing  language  with  unqualified  approval.  These  well 
considered  cases,  it  seems  to  us,  establish  as  well  as  judicial 
authority  can  establish  anything,  that  the  word  "  property  " 
used  in  said  section  is  not  to  be  taken  in  the  restricted  sense 
as  suggested,  but  that  it  includes  "  moneys,  credits,  invest- 
ments, or  any  other  chose  in  action." 

But  the  opinion  in  Vavghan's  case  does  not  rest  alone 
upon  the  "hasty"  inference  alluded  to,  but  apparently  seeks 
the  aid  of  the  common  law  definition  of  the  word  "prop- 
erty." The  cases  referred  to  are  where  it  is  used  in  residuary 
clauses  of  wills,  in  which  a 'sale  and  division  of  the  proceeds 
were  directed.  It  was  held,  says  Justice  Reade  in  Ilogan  v. 
/%a)i,  63  N.  C,  223,  "  that  money  on  hand  and  choses  in 
action  did  not  pass,  the  prominent  reason  being  that  they  are 
not  ordinarily  the  subject  of  sale,  and  in  all  the  cases  a  sale 
was  directed  and  a  division  of  the  proceeds." 

Judge  Rodman,  in  Wilson  v.  Charlotte,  after  examining 
one  of  the  cases  and  showing  that  the  decision  was  con- 
trolled by  the  context  of  the  will,  remarks  that  "there  can 
be  no  doubt,  I  suppose,  that  a  bequest  of  *  all  of  my  property' 
to  A.  would  pass  bonds  belonging  to  the  testator."  It  is 
hardly  necessary,  however,  to  pursue  this  phase  of  the  dis- 
cussion further,  as  the   opinion  in    Vaughan^s  case  admits 
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that  these  decisions  are  not  in  harmony,  and  are  referred  to 
as  showing  how  the  Jisuat  import  of  words  may  be  restrained 
iu  their  operation  by  the  context." 

While  we  do  not  for  an  instant  concede  that  the  manifest 
spirit  and  intent  of  the  organic  law  of  a  State  is  to  be  con- 
trolled by  the  strict  technical  definilions  of  tlie  common  law 
as  applied  to  wills  and  other  dispositive  instruments,  we  will 
insert  some  authorities  which  plainly  show  that  at  coiiiraon 
law  the  word  "property,"  when  not  limited  by  the  context 
of  the  instrument  iu  which  it  is  found,  includes  ehosis  io 
action. 

It  is  a  nomcH  ffi-ncytiUaniiiiiim.  "Standing  alone,  the  term 
includes  everything  that  is  the  subject  of  ownership."  Ander- 
son's Diet,  of  Law.  "Property"  includes  not  only  owner- 
ship, estates  and  interests  in  corporeal  things,  but  also  riglita, 
such  as  trade- marks,  copyrights,  patents  and  rights  in  }>er- 
souam  capable  of  transfer  or  transmission,  such  as  debts. 
See  Ihin-hill  v.  I'l-gin,  L.  R.,  10  C.  P.,  307;  2  Aust.  Juris., 
817,  ct  mq.  "Property,"  in  a  policy  of  insurance,  lias  been 
held  lo  include  current  bank  bills  owned  by  the  assured.  5 
Metchalf  Rep.,  1.  The  terms  "goods  and  chattels"  include 
choses  in  action.  12  Co.,  1 ;  Atk  ,  182.  The  word  "prop- 
erty" includes  choses  in  action  as  well  as  choses  in  posses- 
sion. It  includes  nionty  due  as  well  as  money  possessed. 
OirUou  V.  CarHrm,  72  Me.,  116 ;  I<k  v.  Harwood,  30  Minn.,  195. 
"  A  credit,"  says  Judge  Reade,  in  LHhj  v.  Coiinnmioncrs,  69 
N.  C.,307, "  is  property,  and,  as  such,  is  liable  to  taxation  as  any 
other  property."  In  AiIhuia  v.  ,/"iif.-!,G  Jones' Eq., 221,  Makly, 
J.,  speaking  for  Ihe  Court,  said  that  "the  share  of  stock  in 
the  R.  &  G.  Railroad  Company  is  property  to  be  sold  uuder 
the  11th  clause  of  the  will.  The  word  is  among  the  most 
comprehensive  of  those  in  use  to  signify  things  which  are 
owned,  and  subject  to  be  owned  and  enjoyed." 

Speaking  of  constitutional  provisions  similar  to  ours, 
Cootey  on  Taxation,  134,  says:  " These  provisions  preclude 
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discrimination  in  favor  of  or  against  any  classes  of  property 
or  persons  whatsoever;  they  require  the  taxation  of  loans  or 
any  other  credit*,  these  being  property  as  much  as  lands  or 
chattels  in  possession." 

Moreover,  we  have  a  legislative  interpretation  of  the  word 
which  is  to  be  used  "in  the  construction  of  all  statutes,"  and 
which  reflects  much  light  upon  its  meaning  when  used  in 
the  Constitution.  The  Code,  §  3765,  provides  that  "  the  words 
'personal  property'  shall  include  moneys,  gowls,  chattels, 
choses  in  action  and  evidences  of  debts,  including  all  things 
capable  of  ownership  not  descendible  to  the  heirs  at  law. 
The  word  'property'  shall  include  all  property,  both  real 
and  personal."  To  the  suggestion  that  this  view  of  the  sub- 
ject will  discourage  the  investment  of  capital  in  towns  and 
cities,  we  answer  that  such  a  consideration  should  have  no 
weight  in  a  legal  discussion,  but  that  it  is  not  true  that  such 
a  result  will  follow,  as  the  owner  of  solvent  credits,  &c.,  is 
only  taxed,  as  to  them,  at  the  place  of  his  domicile. 

After  this  lengthy  discussion,  made  necessary  by  the  doubt 
and  obscurity  into  which  the  subject  has  fallen,  and  sus- 
tained, as  we  are,  by  the  general  intention  of  the  Constitu- 
tion as  interpreted  by  the  repeated  decisions  of  this  Court 
and  other  weighty  authorities,  we  conclude  that,  although 
the  power  of  a  municipal  corporation  to  tax  is  not  conferred 
by  the  Constitution,  yet,  when  such  a  power  is  exercised,  the 
Constitution  "steps  in,"  and,  without  regard  to  the  provisions 
of  its  charter,  commandfi  that  nil  property  therein,  real  and 
personal,  including  moneys,  credits,  &c.,  shall  be  taxed,  and 
that  it  shall  be  taxed  according  to  "its  true  value  in  money," 
and  by  a  uniform  rule. 

This,  we  feel  sure,  is  in  accord  with  the  true  spirit  and 
meaning  of  the  fundamental  law,  whose  evident  purpose  is 
not  to  be  defeated  by  a  construction  based  upon  a  supposed 
distinction  growing  out  of  "inelegancies  in  rhetoric"  and 
the  improper  punctuation  of  one  of  its  provisions. 
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For  the  reasons  given,  it  is  unnecessary  that  we  should 
examine  into  the  provisions  of  the  charier.  We  are  of 
opinion  that  his  Honor  properly  held  that  the  solvent  credits 
of  the  plaintiff  were  liable  to  taxation  by  the  defendant 
corporation. 


Merrimon,  C.  J. — (dissenting):  I  do  not  concur  in  the 
decision  of  this  case,  and,  as  it  is  one  of  moment,  I  will  state 
some  of  the  grounds  of  my  dissent. 

The  decision  of  the  question  raised  by  the  assignment  of 
error  must  depend  upon  the  proper  interpretation  of  several 
important  provisions  of  the  Constitution,  affecting,  as  they 
do  materially,  the  whole  subject  of  taxation.  Their  true 
meaning  is  not  entirely  free  from  doubt,  and  to  settle  this 
is  the  more  embarrassing,  as  such  provisions  have  come 
before  this  Court  repeatedly,  and  its  decisions  in  respect  to 
some  aspects,  of  them  are  not,  as  will  be  seen,  in  harmony 
with  each  other. 

Article  5  of  the  Constitution  is  entitled,  "Revenue  and 
TuA'diion,''  and  is  devoted  mainly  to  the  designation  and 
classification  of  the  several  subjects  of  taxation,  as  to  the 
particuhir  kinds  and  character  of  them,  and  the  methods 
of  levying  taxes.  These  distinctions  and  classifications  are 
fundamental,  and  must  be  observed,  and  prevail  in  all  proper 
connections.  Moreover,  terms  used  must  be  strictly  applied 
in  the  sense  in  which  they  are  employed. 

The  first  section  of  the  article  just  cited  provides  and 
declares  that,  "  the  General  Assembly  shall  levy  a  capita- 
tion tax  "  as  therein  prescribed,  which  shall  be  equal  on  each 
person  subject  to  it,  *'  to  the  tax  on  property  valued  at  three 
hundred  dollars  in  cash,"  and  "the  State  and  county  capitation 
tax  combined  shall  never  exceed  two  dollars  on  the  head." 

The  third  section  thereof  provides  that  *'  Laws  shall  be 
passed  taxing,  by  a  uniform  rule,  all  moneys,  credits,  invest- 
ments in  bonds,  stocks,  joint  stock  companies,  or  otherwise; 
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and  also  all  real  and  personal  property,  according  to  its 
true  value  in  money.  Tlie  General  Assembly  may  also  tax 
trades,  professions,  franchises,  and  incomes,  provided  that 
no  income  shall  be  taxed  when  the  property  from  which  the 
income  is  derived  is  taxed."  These  sections  are  general, 
leading  and  controlling  as  to  the  subjects  of  taxation  for 
general  purposes,  and  as  to  how  the  same  shall,  or  may  be, 
taxed. 

It  will  be  observed  that  there  are  four  distinct  classifica- 
tions of  subjects:  First,  that  of  "capitation  tax,"  which  is 
defined  and  limited,  and  the  limitation  is  based  on  the 
prescribed  valuation  of  property,  classified  as  such  because 
such  property,  as  we  shall  presently  see,  must  be  taxed 
according  to  its  value,  and  thus  it  has  that  quality  of  definito- 
ness.  This  is  important  for  such  purpose,  and  as  tending  to 
show  the  meaning  to  be  attributed  to  the  term  "  property." 

A  second  classification  is  that  of  moneys,  credits,  invest- 
ments in  bonds,  or  however  made,  as  such,  all  of  which 
must  be  taxed  "by  a  uniform  rule" — not  necessarily  accord- 
ing to  their  value  in  money,  but  each  of  the  subjects  so 
enumerated  must  be  taxed  in  the  same  wav  as  the  others 
and  in  the  same  measure,  whatever  this  may  be.  Thus,  they 
may  be  taxed  according  to  their  value,  or  a  fixed  per  cent., 
or  otherwise,  "  by  a  uniform  rule,"  in  the  wise  discretion  of 
the  General  Assembly.  It  must  pass  laws  taxing  such  things, 
but  it  is  left  to  judge  of  the  expediency  of  taxing  them 
more  or  less,  and  the  particular  method  of  taxing  them  by 
a  uniform  rule  as  indicated.  Money,  in  general,  passes 
rapidly  from  one  person  to  another.  Credits,  bonds  and 
investments  are  very  variable  and  uncertain,  and  often  pre- 
carious in  their  values,  and,  therefore,  considerations  of  jus- 
tice and  public  policy  might  induce  the  Legislature  to  tax 
them  at  a  greater  or  less  rate  as  a  class  of  subjects  of  tax- 
ation than  other  like  subjects.  Such  seems  to  have  been 
the  reasons,  or  some  of  them,  for  such  classification.    Any- 
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how,  the  Legislature  is  invested  with  such  power.  The 
classification  distinctly  appears;  the  constituent  parts  of  it 
a»e  enumerated  and  must  be  taxed,  and  it  is  particularly 
prescribed  that  they  must  be,  "by  a  uniform  rule";  there  is 
no  other  limitation  or  restriction  on  the  power  of  taxation 
as  to  them.  This  classification  is  distinctly  separated  from 
that  which  next  follows  it  in  sense  and  application  by  a 
semicolon,  while  the  succeeding  one  specifies  another  sub- 
ject designated  as  '*  real  and  personal  property,"  as  distin- 
guished from  the  next  preceding  one,  which  must  be  taxed 
"  according  to  its  true  value  in  money."  The  distinction  so 
prescribed  would  be  unnecessary  and  nugatory,  if  the  sub- 
jects embraced  by  it  were  put  on  the  same  footing  and  in 
the  same  classification  with  "  real  and  personal  property." 
The  distinction  specified  can,  and  must,  mean  something — 
serve  some  purpose — and  it  is  difficult  to  see  that  it  means 
anything  else  than  the  clear  classification  indicated. 

A  third  classification  is  that  of  "all  real  and  personal 
property  "  (with  specified  exceptions),  which  must  be  taxed 
"according  to  its  true  value  in  money."  Thus  a  clear  and 
important  fundamental  distinction,  for  the  purposes  of  taxa- 
tion, is  made  between  "moneys,  credits  and  investments," 
as  specified,  and  "  property."  The  latter  term  is  used  in  the 
limited  sense  of  realty  —  land — and  personalty,  tangible 
things  other  than  such  as  are  specified  in  the  second  and 
fourth  classifications  prescribed.  While  the  term  "  property," 
in  its  broadest  and  most  general  signification,  embraces  all 
kinds  of  property,  including  choses  in  action,  rights  and 
credits,  and  the  like  things,  it  is  very  often  and  conveniently 
used  in  its  limited  sense,  as  in  the  connection  under  consid- 
eration, and  this  is  so  notwithstanding  the  statutory  provision 
{The  Code.  §3765,  par.  6).  This  provision  could  not  affect 
the  meaning  of  terms  employed  in  the  Constitution ;  indeed, 
it  purports  to  apply  only  to  statutes,  and  to  them,  when 


FEBRUARY  TERM,  1890.  145 

Redmond  v,  Comhissioners. 

the  meaning  is  manifestly  otherwise  than  as  therein  pro- 
vided and  defined. 

"  Real  and  personal  property  "  thus  classified,  is  such  prop- 
erty as  is  most  durable,  less  transitory,  more  uniform  and 
steady  in  its  value,  and  more  generally  owned  and  used  by 
individuals  of  all  classes  and  conditions  than  any  other.  It 
constitutes,  ordinarily,  the  most  certain  and  leading  subject 
of  taxation  in  every  respect.  Hence,  the  Constitution  classi- 
fies it,  and  prescribes  a  just  and  reasonable  rule  of  taxation 
as  to  it,  that  puts  it  beyond  the  control  of  the  Legislature, 
except  as  to  the  measure  of  the  taxes  levied.  The  rule  as  to 
it  is,  in  effect,  that  it  must  be  taxed  uniformly  and  ad  valorem^ 
because  all  lauds  must  be  taxed. 

A  fourth  classification  is  that  of  "  trades,  professions,  fran- 
chises and  incomes."  It  is  not  made  mandatory  upon  the 
General  Assembly  to  pass  laws  taxing  these  subjects  of  taxa- 
tion. It  is  left  to  it  to  determine  when  it  is  just  and  expe- 
dient to  do  so.  There  might  be  reasons  of  justice  and  pub- 
lic policy  that  would  render  it  unwise  to  impose  a  tax  on 
them.  And,  for  the  like  reason,  the  tax,  when  levied,  is  not 
necessarily  to  be  uniform.  It  might  be  w^ise  to  tax  some 
trades,  professions,  franchises  and  incomes  and  not  others, 
and  at  one  time  and  not  at  another.  The  subject  is  inten- 
tionally left  to  the  wisdom  and  discretion  of  the  Legislature. 

Thug,  the  subjects  of  taxation  and  the  methods  of  taxing 
them  for  the  purpose  of  raising  the  general  revenues  of  the 
State  are  prescribed  and  established  by  the  Constitution. 

In  section  6  of  the  same  article  of  the  Constitution,  it  is  pro- 
vided that "  the  taxes  levied  by  the  commissioners  of  the 
several  counties  for  county  purposes,  shall  be  levied  in  like 
manner  with  the  State  taxes,  and  shall  never  exceed  the 
double  of  the  State  tax,  except  for  special  purposes,  and  with 
the  special  approval  of  the  General  Assembly."  The  several 
counties  are  constituent  parts  of  the  State,  and  are  political 
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instrumentalities  thereof,  intended  to  prouaote  and  aid 
in  the  administration  of  the  government,  particularly  in 
the  localities  where  they  are  situate.  It  is  in  and  through 
them,  to  a  very  large  and  material  extent,  that  the  govera- 
ment  is  administered  and  the  public  revenues  necessary 
for  that  purpose  are  correspondingly  large.  Hence,  the  pro- 
vision just  recited  finds  an  appropriate  place  in  the  article 
of  the  Constitution  on  the  subject  of  "Revenue  and  Taxa- 
tion"; and  hence,  also,  the  general  revenue  laws  of  the  State 
embrace  counties,  and  the  raising  of  revenue  through  them 
for  their  proper  county  purposes.  Hence,  too,  the  provision 
in  the  section  last  recited,  that  "the  taxes  levied  for  county 
purposes  shall  be  levied  in  like  manner  with  State  taxes," 
implies  that  they  shall  be  levied  "in  like  manner"  in  all 
respects,  including  the  subjects  of  taxation.  Otherwise,  the 
"like  manner"  would  be  partial  and  not  to  the  whole  extent 
as  intended. 

The  article  of  the  Constitution  cited  above  makes  no  ref- 
erence to  taxation  of  cities  and  towns.  In  another  article- 
that  entitled  "  Municipal  Corporations  " — (section  9  thereof)  it 
is  provided  that  "  all  taxes  levied  by  any  county,  city,  town  or 
township,  shall  be  uniform  and  ad  valorem  upon  all  property 
in  the  same  except  jrropeity  exempted  by  this  Constitution." 
The  term  "property"  thus  employed  is  used  in  the  same 
restricted  sense,  and  for  the  like  purpose,  that  it  is  in  the 
third  class  of  subjects  of  taxation  already  adverted  to  above. 
It  applies. to  the  same  subjects  of  taxation,  and  must  be  taken 
in  the  same  sense,  nothing  to  the  contrary  appearing,  and 
nothing  does  so  appear.  By  the  third  classification  men- 
tioned, "all  real  and  personal  property,"  as  pointed  out 
above,  must,  in  effect,, be  taxed  uniformly  and  ad  valorem^ 
and  thus  it  likewise  appears  that  the  word  "property "is 
used  in  the  same  sense  in  both  of  the  sections  recited. 
Indeed,  the  intention  of  the  last  recited  section  is  to  exclude 
the  possible  inference  and  conclusion  that  "municipal  cor- 
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porations "  could  levy  taxes  on  "property" — real  and  per- 
sonal property — otherwise  than  as  the  Legislature  might  do 
for  the  general  purposes  of  the  State,  and  to  prevent  the 
Legislature  from  allowing  them  by  statute  to  do  so.  More- 
over, the  use  of  the  word  "  property  '  in  the  exceptive  pro- 
vision of  the  section  last  recited,  also  tends  to  show  that  it 
is  used  in  the  restricted  sense.  Such  corporations  shall  not 
levy  taxes  upon  "  property  "  exempt  by  the  Constitution,  and 
all  such  "  property "  is  real  and  personal,  in  the  restricted 
sense  of  that  term.  (See  Art.  5,  §  5).  Besides,  to  use  the 
term  "property"  in  the  last  recited  section  in  its  broadest 
sense,  would  render  that  section  as  to  counties  incompatible 
with  Art.  5,  section  6,  above  recited.  This  section  requires  that 
taxes  for  county  purposes  must  be  levied  in  "  like  man- 
ner with  the  State  taxes."  It  is  certainly  unreasonable  and 
unwarranted  to  merely  infer,  in  the  face  of  what  so  appears 
to  the  contrary,  that  cities  and  towns  may — must — levy 
taxes  uniform  and  ad  valonm  upon  all  "  property  "  embraced 
by  that  term  used  in  its  broadest  sense.  Cities  and  towns 
cannot  levy  taxes  at  all  except  as  the  Legislature  may  allow 
them  to  do  so,  and  when  they  are  allowed  to  levy  taxes  on 
property  simply,  this  implies  property  in  the  limited  sense, 
and  taxes  levied  upon  the  same  must  be  "  uniform  and  ad 
valorem."  They  cannot  tax  one  sort  of  such  property  and 
not  another,  nor  can  they  levy  a  tax  otherwise  than  ad 
valorem.  The  Constitution  has  fixed  the  meaning  of  the 
term  "property"  when  used  in  connection  with  the  subject 
of  "Revenue  and  Taxation,"  and  that  meaning  must  be 
accepted  and  acted  upon.  The  Legislature  can  only  levy 
taxes  on  the  subjects  of  taxation  accordingly  as  classified, 
and  in  the  way  prescribed  and  allowed  by  the  Constitution. 
There  is  no  provision  of  the  Constitution  that  requires  or 
allows  cities  and  towns,  where  they  already  exist,  or  shall  be 
created,  to  levy  taxes  for  their  purposes  on  all  or  any  prop- 
erty of  any  kind  whatever  within  them,  nor  is  there  any 
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such  provision  that  requires  the  Legislature  to  confer  upon 
them  power  or  authority  to  do  so.  The  single  provision  as 
to  them  in  respect  to  taxation  is,  that  "all  taxes  levied  by" 
them  "  shall  be  uniform  and  ad  valorem  upon  all  property  in 
the  same."  This  must  imply,  when  they  shall  be  allowed, 
by  appropriate  enactment  of  the  Legislature,' to  levy  taxes 
on  property  as  explained  above.  The  purpose  of  the  pro- 
vision is  to  prevent  cities  and  towns  from  taxing  one  species 
of  property  they  may  be  allowed  to  tax  and  not  another,  and 
one  kind  more  than  another,  and  likewise  to  prevent  the 
Legislature  from  allowing  them  to  do  so. 

The  Constitution  does  not  regulate  the  subject  of  taxation 
in  cities  and  towns  otherwise  than  as  just  explained.  It  is 
left  to  the  Legislature  to  allow  them  to  tax  property,  moneys, 
credits,  investments,  trades,  professions,  franchises  and  in- 
comes as  it  may  deem  wise  and  expedient;  but  it  is  not 
bound  to  do  so,  nor  is  it  required  to  allow  them  to  tax  all 
such  subjects  of  taxation,  or  none. 

Moreover,  it  is  unreasonable  and  unwarranted  to  make 
Art.  5,  stction  3  of  the  Constitution  apply  to  cities  and  towns 
and  not  section  1  thereof,  in  respect  to  the  equation  of  icx- 
ation.  What  reason  can  be sugge^ted  for  such  discrimination? 
Taxation  may  be  unlimited  as  to  towns — it  must  be  lina- 
ited  as  to  the  State  and  counties ! 

The  power  of  the  Legislature  to  confer  upon  cities  and 
towns  powers  of  taxation,  gro\ys  out  of  its  power  to  create 
and  invest  them  with  such  powers  as  it  may  deem  proper, 
not  inconsistent  with  the  Constitution.  The  power  to  create 
them  implies  the  power  to  effectuate  the  purpose  by  proper 
pertinent  means. 

It  is  wisely  left  to  the  Legislature  to  determine  what 
powers  of  taxation  they  shall  exercise,  and  what  subjects 
thereof  they  may  tax.  They  are  not  regular  instrumen- 
talities of  government  like  counties.  Their  purposes  are 
special  in  a  large  degree ;  they  afford  the  people  who  live  in 
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them  special  advantages,  oftentimes  varied  and  peculiar  in 
their  nature;  they  possess  more  corporate  powers  and  func- 
tions than  counties,  and  serve  the  purpose  of  the  corpora- 
tors as  such  much  more  than  the  same  of  the  public  and 
government.     Hence,  what  powers  of  taxation,  and  what 
the)^  ought  to  tax,  may  depend  largely  upon  their  circum- 
stances and  conditions,  the  population,  the  kinds  and  char- 
acter of  their  business,  their  industries,  the  volume  of  busi- 
ness done  by  them,  their  locations  and  like  considerations. 
In  PuUen  v.  Baleigh,  68  N.  C,  451,  it  is  distinctly  held 
that  the  power  of  city  authorities  to  levy  a  tax  upon  "debts 
and  securities  for  money  held  by  the  citizens  depends  upon 
the  charter,"  and  that  they  can  only  levy  taxes  on  such 
subjects  of  taxation  as  are  8i>ecified  therein ;  and,  therefore, 
the  city  of  Raleigh  could  not  levy  a  tax  upon  money  and 
credits  of  its  citizens,  as  such  subjects  of  taxation  were  not 
specified  in  its  charter.    The  Court  say,  in  respect  to  the 
word  "property,"  that  the  Constitution  (Art.  V,  §3)  does 
not  make  it  include  "money,  credits,  investments  in  bonds," 
&c.,  and  that  "real  and  personal  property"  is  used  in  a  sense 
to  exclude  such  "  credits  and  investments."    The  opinion  is 
brief  and  not  very  satisfnctory,  but  the  case  has  been  cited 
with  approval  in  numerous  cases.   Wilson  v.  Charlotte,  74  N.  C, 
752;  Latta  v.  Williams,  87  N.  Q,  126;  State  v.  Bean,  91  N.  C, 
554 ;  Winston  v.  Taylor,  99  N.  C,  2 1 0.     In  Vavghan  v.  Murfrees- 
boro,  96  N.  C,  3 1 7,  a  recent  case,  it  is  cited  and  commented  on 
at  considerable  length  and  approved  as  good  authority;  and 
it  was  held  in  that  case — the  latest — that  where  a  statute 
allowed  a  town  to  levy  a  tax  upon  all  persons  and  property 
within  the  same,  it  did  not  authorize  a  tax  on  solvent  credits, 
moneys  or  bonds.  This  case,  that  of  Pollen  v.  Raleigh,  supra, 
and  other  like  cases,  are  necessarily  overruled  by  the  present 
one. 

In  Wilson  v.  Charlotte,  supra,  it  is  strongly  suggested  that 
the  term  "property,"  as  used  in  Art.  7,  section  9,  is  not  con- 
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fined  "to  tangible  property;"  but  this  was  no  more  than  a 
suggestion,  because,  in  that  case,  the  charter  of  the  defend- 
ant, in  terms,  expressly  allowed  it  to  tax  all  subjects  of  taxa- 
tion. This  case  is  cited  in  Cobb  v.  Elizabeth  City,  75  N.  C,  1, 
as  authority  to  support  the  decision  therein,  that  under  the 
Constitution  (Art.  7,  §  9)  all  taxes  "  must  be  levied  as  well 
on  personal  as  on  real  property,  notwithstanding  any  con- 
trary provision  in  the  charter.  The  word  *  property '  includes 
bonds,  stocks,  solvent  notes,"  &c.  This  is  an  extreme  view, 
and  the  Court  give  no  reason  for  it — it  simply  so  decided. 

In  Kyle  v.  Mayor,  75  N.  C,  445,  it  is  broadly  held,  without 
citing  any  authority,  that  inasmuch  as  the  town  of  Fayette- 
ville  possessed  the  power  of  taxation,  therefore,  perforce  of 
the  Constitution  (Art.  5,  §  3;  Art.  7,  §  9),  the  town  must  tax 
all  the  real  and  personal  property,  moneys,  credits,  <tc.,  situ- 
ate in  the  town. 

In  such  a  state  of  conflict  and  confusion  of  authorities  in 
a  respect  so  important,  I  deem  it  the  duty  of  the  Court  to 
put  an  end  to  doubt  and  such  conflict,  as  far  as  practicable, 
by  its  decision  in  this  case.  It  will  be  observed  that  I  have 
followed,  mainly.  Fallen  v.  Raleigh,  supra^  and  the  cases  in 
harmony  with  it.  It  seems  to  me  that  the  interpretation  I 
have  given  the  clauses  of  the  Constitution  cited  and  com- 
mented upon  is  reasonable,  as  well  as  necessary  to  the  free 
and  efficient  operation  of  the  organic  law  in  respects  of 
serious  moment  to  the  people.  Moreover,  what  I  have  said 
is  sustained  in  material  measure  by  a  line  of  decisions  already 
cited. 

In  the  present  case,  the  charter  of  the  defendant  town 
allowed  it  to  levy  a  tax  "  on  all  the  real  and  personal  prapeiiy, 
not  exempt  under  the  State  laws,  in  said  town,"  &c.  As  has 
been  seen,  such  provision  did  not  confer  on  the  defendant 
power  to  tax  moneys  and  solvent  credits. 

It,  therefore,  had  no  authority  to  tax  the  credits  of  the 
plaintiff,  as  it  undertook  to  do,  unless  it  had  such  authority 
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by  virtue  of  the  general  statute  {The  Code,  §3800),  which 
provides,  among  other  things,  that  the  commissioners  of 
towns  may  "  lay  taxes  for  municipal  purposes  on  all  persons, 
property,  privileges  and  subjects  within  the  corporate  limits, 
which  are  liable  to  taxation  for  State  and  county  purposes." 
I  think  it  had  no  authority  thus  conferred,  because  its  char- 
ter specified  particularly  the  subjects  of  taxation  it  might 
tax, and  the  same  statute  {The  Code^  §3827)  provides  that 
"this  chapter  shall  apply  to  all  incorporated  cities,  towns 
and  villages,  where  the  same  shall  not  be  inconsistent  with 
special  acts  of  incorporation,  or  special  laws  in  reference 
thereto,"  &c.  The  limited  power  to  tax  "  real  and  personal 
property"  is  not  consistent  with  the  hirger  power  to  tax  all 
subjects  of  taxation.  For  some  reason  the  Legislature  lim- 
ited the  defendant's  power  in  such  respect.  It  is  not  to  be 
presumed  that  nothing  was  intended  by  such  limitation.  If 
the  general  statute  would  apply,  then  the  limitation  was 
useless — served  no  purpose. 

I  think  there  is,  therefore,  error.  The  judgment  ought  to 
be  set  aside,  and  judgment  entered  in  favor  of  the  plaintiff 
in  accordance  with  the  stipulation  in  the  controversy  sub- 
mitted. 

Per  Curiam.  Judgment  affirmed. 


FRANK  WOOD  v.  THE  TOV^^N  OF  EDENTON. 

Municipal  Taxation — Solveytt  Credits, 

9 

All  notes,  bonds,  &c.,  owned  by  a  resident  of  a  municipality,  whether 
owing  by  residents  or  non-residents,  are  subjects  of  municipal 
taxation. 

(See  sylidbtis  in  preceding  case.) 
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This  was  a  civil  action,  instituted  before  a  Justice  of  the 
Peace,  and  carried,  by  appeal,  to  the  Superior  Court  of 
Chowan  County,  and  tried  before  Boykin,  J.,  at  Spring  Term, 
1889,  of  that  Court,  upon  the  following  facts  agreed: 

1.  That  the  defendant  is  a  duly  incorporated  town,  and 
authorized  under  its  charter  (ch.  123,  Private  Laws  of  North 
Carolina,  1869  and  1870)  to  annually  levy  and  collect  taxes 
"on  all  real  and  personal  estate  within  said  town,"  etc. 

2.  The  plaintiff  is  a  resident  of  said  town,  and,  on  the 

day  of  June,  1888,  he  listed  for  taxation,  before  the  proper 
list-taker  of  Chowan  County,  the  notes,  bonds  and  solvent 
credits  owned  by  him  and  in  his  possession,  amounting  to 
$17,000,  and  the  council  men  of  the  town  of  Edenton  took 
the  same  from  the  said  county  list  and  levied  a  tax  of  one- 
half  of  one  per  cent,  upon  said  notes,  bonds  and  solvent 
credits,  and  collected  from  the  plaintiff  thereon  the  sum  of 
$85,  which  the  plaintiff  paid  under  protest. 

3.  That  of  the  notes,  bonds,  etc.,  so  levied  upon,  $4,000 
worth  were  against  persons  living  in  town,  and  secured  by 
deeds  of  trust  upon  propert}'^  in  said  town,  and  $13,000 
worth  against  non-residents  of  the  town,  and  secured  by 
property  not  located  in  said  town 

4.  The  plaintiff  demanded  said  amount,  in  thirtj''  days,  of 
the  Treasurer  of  said  town,  which  being  refused,  he,  after 
ninety  days,  brought  this  action,  and  otherwise  complied 
with  the  requirements  of  chapter  137,  Laws  of  1887, 

The  Court  gave  the  following  judgment: 

"This  cause  coming  to  be  heard  upon  appeal  of  plaintiff 
from  a  judgment  rendered  by  H.  DeB.  Hooper,  J.  P.,  and 
being  heard  and  considered  by  the  foregoing  facts  agreed, 
it  is  adjudged  by  the  Court  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  sixty-five  dollars,  being  one-half  of 
one  per  cent,  collected  by  the  defendant  of  the  plaintiff 
upon  thirteen  thousand  dollars  of  bonds  against  non-resi- 
dents of  Edenton,  and  secured  by  mortgage  upon  lands  out- 
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side  the  corporate  limits  of  the  said  town,  together  with  the 
costs  of  this  action,  to  be  taxed  by  the  Clerk." 
The  defendant  excepted,  and  appealed  to  this  Court. 

Mr.  W.  D,  Prudm,  for  the  plaintiff. 

Mr.  Charles  M.  Busbeey  for  the  defendant. 

Shepherd,  J.:  For  the  reasons  given  in  the  case  of  Red- 
mmd  V.  The  Commissioners  of  Tarboro,  ante,  122,  the  judg- 
ment below  is  reversed. 

All  notes,  bonds,  &c.,  whether  owing  by  residents  or  non- 
residents, are  subjects  of  municipal  taxation. 

Judgment  reversed. 


H.  a.  SPRINGS  v.  JOHN  T.  SCHENCK  et  al. 

Action  to  Recover  Land — Lost  Papers  in  Justice^s  Court — Evi- 
dence— Books  and  Documents — Jury  not  Allowed  to  Inspect — 
Estoppel — Tinancy — Judge^s  Charge — Correction  of  Error. 

1.  On  the  trial  below  the  Court  found  that  the  papers  in  an  action  tried 

before  a  Justice  of  the  Peace  had  been  lost,  and  the  Justice  was 
permitted  to  identify  the  entries  made  by  him  in  his  docket  at  the 
date  of  the  trial  before  him,  and  to  testify  as  to  the  substance  of 
of  the  lost  papers:  Held^  not  to  be  error. 

2.  The  finding  of  the  Court  below  that  the  papers  in  a  case  tried  before 

a  Justice  had  been  lost,  and  could  not  be  found,  is  not,  in  its  bear- 
ing upon  the  admissibility  of  secondary  evidence  to  prove  their 
contents,  reviewable  in  this  Court. 

3.  An  estoppel,  growing  out  of  the  judgment  of  a  Justice's  Court,  in  an 

action  involving  the  question  as  to  whether  the  defendant  was 
plaintiflTs  tenant,  exists  only  for  the  time  that  the  defendant  was 
adjudged  to  be  such  tenant. 
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4.  A  custodian  of  a  book  or  document,  or  one  in  charge  of  any  writiDg 

filed  or  lodged  by  law  in  his  keeping,  is  authorized  to  tell  a  jury 
ore  tenuSy  when  the  original  is  offered  in  evidence,  what  is  the 
true  entry,  if  the  writing  cannot  be  easily  read,  or  if,  by  the  custom 
of  the  office,  some  sign  be  used  to  supply  the  place  of  an  omitted 
word. 

5.  In  such  case,  the  jury  should  not  be  permitted  to  inspect  (he  book  or 

writing. 

6.  In  an  action  to  recover  land,  the  Court  charged  the  jury  that  title 

having  been  shown  to  be  out  of  the  State,  a  plaintiff  can  show 
title  **  first,  by  a  pa^er  title;  second,  by  adverse  possession  for 
seven  years  under  known  and  visible  boundaries,  and  under  col- 
orable title  by  plaintiff  and  those  under  whom  he  claims;  and 
third,  by  estoppel."  If  it  was  error  to  leave  the  jury  without 
further  explanation,  it  was  cured  when  the  Court  further  charged 
that  if  the  deed  (under  which  plaintiff  claimed)  covered  the 
land  in  dispute,  including  a  certain  lot.  and  the  agents  rented  and 
gave  that  lot  in  for  taxes  for  seven  years  before  the  suit  was 
brought,  the  possession  of  the  lot  would,  by  law,  be  extended  to 
the  boundaries  of  the  deed,  and  the  plaintiff  and  those  under 
whom  he  claimed  would,  by  construction  of  law,  be  in  possession 
of  the  whole. 

This  was  a  civil  action,  tried  before  Gilmer^  J.,  at  Fall 
Term,  188S,  of  Mecklenburg  Superior  Court. 

The  action  was  brought  to  recover  possession  of  the  land 
described  in  the  complaint.  When  the  case  was  called  for 
trial,  the  plaintiff  announced  that  he  was  not  ready  to  try, 
because  of  the  absence  of  one  T.  J.  Orr,  a  surveyor,  by 
whom  he  expected  to  prove  that  the  land  described  in  the 
complaint  was  covered  by  thedeedsfrom  Phelps  toRolhchilds, 
and  from  Rothchilds  to  the  plaintiff,  hereinafter  referred 
to.  The  defendants'  counsel  replied  that  defendants  wished 
to  try,  and  would  admit  what  plaintiflF  stated  he  expected  to 
prove  by  the  witness  Orr,  and  defendants  did  admit  that  the 
said  deeds  covered  the  land  described  in  the  complaint. 

The  plaintiff  introduced  evidence  tending  to  show  that 
the  title  was  out  of  the  State.  He  then  introduced  a  deed 
from  Herman  Phelps  to  S.  &.  F.  Rothchilds,  dated  18th 
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June,  1868,  and  a  deed  from  said  Rotbcbilds  to  plaintiff, 
dated  June,  1883.  Copies  of  said  deed  are  hereto  annexed 
and  made  part  of  the  case. 

J.  J.  Sims,  a  witness  for  the  plaintiff,  testified:  "I  was 
agent  of  S.  &  F.  Rothchilds  from  1870  to  1880,  and  took 
possession  of  land  in  dispute  as  agent.  I  rented  the  *  Mary 
White  cabin  lot'  from  year  to  year  and  from  1870  to  1880; 
this  was  all  the  rent  I  got.  The  balance  of  the  land  was 
not  in  cultivation.  The  'Mary  White  cabin  lot*  is  not 
on  the  locus  in  quo.  In  1880  I  rented  the  lands  covered  by 
the  deed  of  Rothchilds  from  Phelps  to  defendant  Schenck, 
and  told  him  I  did  not  know  the  boundarit  s,  but  would  rent 
him  all  land  called  for  in  that  deed.  He  was  to  pay  $3  for 
the  first  year  and  $5  for  the  second  year.  I  turned  over  the 
land  to  E.  K.  P.  Osborne  in  1880  or  1881.  Tlie  first  conver- 
sation with  Schenck  was  in  1879.  The  *Mary  White  cabin' 
was  burnt  just  before,  perhaps  the  year  before.  I  did  not 
know  I  was  renting  lot  No.  1110,  but  rented  all  covered  by 
deed." 

E.  K.  P.  Osborne,  a  witness  for  the  plaintiff,  testified  :  "  I 
was  agent  for  the  Rothchilds  in  1881,  but  did  not  know  the 
lands  I  was  to  take  charge  of  until  I  saw  the  deed  to  Roth- 
childs. Schenck  was  in  possession ;  I  applied  to  Schenck 
for  rent.  He  agreed  to  pay  rent,  and  afterwards  I  had  a  con- 
versation with  him  about  buying  the  land.  I  agreed  to  sell 
him  the  land  covered  by  the  Rothchilds  deed.  I  did  not 
get  the  money,  and  afterwards  Schenck  told  me  he  had 
arranged  to  get  it,  and,  if  he  did  not,  would  pay  rent. 
This  was  in  1881  to  1883." 

H.  G.  Springs,  in  his  own  behalf,  testified  :  "  I  bought  the 
land  in  1883,  and  afterwards  informed  Schenck  of  the  pur- 
chase. Schenck  cultivated  the  land  in  wheat  that  year 
(1883).    Schenck  said  he  had  rented  it  from  Sims." 

The  defendants  denied  that  they,  or  either  of  them,  had 
ever  rented  the  land  described  in  the  complaint,  or  any  part 
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of  it,  from  Sims,  or  Osborne,  or  the  plaintiff,  and  alleged 
that  it  was  the  "Mary  White  cabin  lot"  that  Schenck  bad 
rented  from  Sims  in  1879  or  1880,  and  from  Osborne,  and  it 
was  the  property  referred  to  in  conversation  with  plaintiff. 
In  order  to  est  op  the  plaintiff  as  to  this,  the  defendant  pro- 
posed to  show  that  an  action  had  been  brought  in  1883  for 
a  part  of  the  wheat  raised  on  the  locus  in  quo,  as  rent,  by 
plaintiff  against  the  defendant  Schenck,  which  resulted  in 
a  judgment  for  Schenck,  and  for  this  purpose  the  defendant 
introduced  as  a  witness  Capt.  R.  P.  Waring,  who  testified 
that  he  w^as  a  Justice  of  the  Peace  for  Charlotte  township, 
Mecklenburg  County,  in  the  year  1883. 

The  witness  was  then  asked  by  the  defendants'  counsel  if 
he  had  tried  an  action  between  the  plaintiff  Springs  and  the 
defendant  Schenck  in  that  year,  and  if  so,  what  was  the 
nature  of  the  action  ? 

The  plaintiff  objected  to  this  question  on  the  ground  that 
the  papers  in  the  case  were  the  best  evidence  of  the  nature 
of  the  action,  and  should  be  produced. 

The  defendants'  counsel  then  asked  the  witness  if  he  had 
the  papers,  and  could  he  produce  them.  The  witness  replied 
that  he  had  made  diligent  search  at  the  last  trial  of  the  case, 
and  since,  among  his  papers  for  the  papers  in  said  case, 
and  had  looked  for  them  where  they  should  be;  that  they 
ought  to  be  among  his  papers  at  his  oflSce  at  the  mint,  but, 
after  diligent  search  there,  he  had  been  unable  to  find  them, 
and  that  he  thought  they  were  lost. 

His  Honor  found  as  a  fact  that  diligent  search  had  been 
made  by  the  witness  for  the  papers,  and  that  they  could  not 
be  found,  and  accordingly  overruled  the  plaintiff's  objection, 
and  plaintiff  excepted. 

The  witness,  therefore,  testified :  "  I  tried  an  action  between 
the  plaintiff  Springs  and  the  defendant  Schenck  in  August, 
1883.     The  action  was  brought  to  recover  unthreshed  wheat 
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from  Schenck  as  rent  due  the  plaintiff  for  the  land  on  which 
it  was  raised/' 

The  witness  produced  his  Justice's  docket,  and  the  defend- 
ant proposed  to  have  the  witness  read  the  entries  made 
therein  by  him  as  Justice  in  the  case  of  Springs  v.  Si-hencky 
above  referred  to. 

The  plaintiff  objected  to  the  entries  in  the  docket  as  evi- 
dence because  the  docket  was  not  a  record,  and  the  witness 
who  made  the  entries  is  alive  and  can  testify  as  to  what 
he  did. 

The  objection  was  overruled,  and  the  plaintiff  excepted. 

The  witness  read  from  the  docket  the  following  entries : 
"July  19th,  1883,  issued  summons  returnable  20th  of  July, 
J883,  at  _-  o'clock  ._  m.,  aid  delivered  same  to  C.  C.  King, 
constable.  Summons  returned  executed.  Case  came  on  for 
trial.  Continued  to  August,  1883.  Both  parties  in  Court, 
and,  after  patient  investigation  and  elaborate  argument  of 
counsel,  it  is  adjudged  that  the  defendant  is  not  a  tenant  of 
the  plaintiff*,  so  as  to  entitle  him  to  the  remedy  of  claim  and 
delivery.  It  is,  therefore,  ordered  that  plaintiff  return  prop- 
erty described  in  the  complaint  to  defendant.  Judgment 
against  plaintiff  for  cost  in  full.  Appeal  prayed  and  granted. 
Notice  waived,  with  parties  present.     Appeal  withdrawn." 

Cross-examined. — The  witness  further  testified:  "I  made 
these  entries  the  evening  the  case  was  tried.  There  is  an 
entry  on  the  docket  of  a  motion  made  by  plaintiff  to  make 
S.  &  F.  Rothschilds  parties  plaintiff  to  use  of  Springs,  but 
this  motion  was  withdrawn  or  overruled.  My  recollection  is 
that  the  action  was  for  the  recovery  of  some  rent  wheat 
under  the  landlord  and  tenant  act.  I  have  not  been  able  to 
find  papers  in  the  case." 

The  defendants  on  this  point  introduced  Schenck,  who 
testified:  "I  was  present  at  the  trial  before  Capt.  Waring. 
The  action  was  brought  to  recover  certain  wheat  grown  on 
the  land  in  dispute  by  me  in  1883,  and  claimed  by  the 
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plaintiff  as  rent.  The  plaintiff  alleged  in  that  suit,  and 
ofiered  evidence  to  show  that  I  was  his  tenant,  and  had  not 
paid  the  rent,  and  that  he  was  entitled  to  wheat  as  rent. 
I  denied  this,  and  the  question  was,  whether  I  was  tenant 
of  plaintiff  Springs  in  1883,  or  not,  of  the  lands  in  dispute." 

The  plaintiff  here  introduced  E.  K.  P.  Osborne,  who  testi- 
fied :  **  I  was  present  at  the  trial  before  Waring,  and  appeared 
as  attorney  for  the  plaintiff.  My  recollection  is  that  the 
question  before  the  Justice  was  whether  the  title  to  real 
estate  came  in  controversy,  and  the  decision  of  the  Justice 
turned  on  that  point — the  Justice,  as  I  recollect,  holding  that, 
as  Springs  purchased  from  Rothchilds,  there  was  no  privity 
between  him  and  Rothchilds,  and  he  could  not  maintain  the 
action,  and  that  there  was  no  tenancy." 

The  defendants  then  offered  in  evidence  a  deed  from 
Robert  F.  Davidson  to  Gray  Toole,  dated  7th  day  of  October, 
ISGO,  covering  the  Iccuh  in  quo,  and  registered  in  1884. 

John  T.  Schenck,  witness  for  the  defendant,  testified: 
"The  deed  was  made  to  Toole,  though  I  had  paid  half  of 
the  purchase-money,  and  it  was  understood  and  agreed  at 
the  time  (7th  October,  1869)  that  I  should  have  a  deed  for 
half  of  the  land.  Afterwards  the  deed  was  made  by  Mr. 
Davidson  to  me  for  one-half  interest,  with  consent  of  Toole, 
and  in  pursuance  of  the  agreement.  The  deed  was  dated 
as  of  the  time  of  agreement  with  me,  because  it  was  under- 
stood that  it  should  have  effect  as  of  that  time.  It  was 
registered  April  28,  1883.  It  was  made  by  Mr.  Davidson  to 
me,  because  we  thought  this  would  be  the  same  as  if  Toole 
had  conveyed  to  me,  and  Toole  and  I  had  fallen  out.  I  rented 
the  *Mary  White  cabin  lot'  from  Sims  in  1879  or  1880, and 
not  the  land  in  dispute.  I  had  no  idea  of  renting  the  land 
in  dispute,  and  did  not  think  I  was  renting  it,  or  that  Mr. 
Sims  or  Mr.  Osborne  thought  so.  I  went  into  possession  of 
the  locus  in  quo  shortly  after  Mr.  Davidson  gave  us  the  deed 
in  1869,  and  cultivated  it.     First  pastured  on  it  and  then 
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cultivated  it;  have  had  possession  of  it  in  this  way  ever 
since,  using  it  as  mine  and  Toole's;  went  into  possession  of 
it  with  Toole's  consent,  under  the  Davidson  deed,  the  bounda- 
ries of  which  covered  the  land.  I  cultivated  up  to  the  line 
or  fence  of  the  *Mary  White  cabin  lot,'  until  shortly  after 
the  cabin  was  burnt,  and  then  I  rented  the  cabin  lot,  as  I 
could  cultivate  it  conveniently  with  my  land  after  the 
cabin  was  burnt,  and  could  get  from  my  land  over  it  better 
than  before.  The  *Mary  White  cabin  lot,'  was  surrounded 
by  a  fence,  but  the  other  land  was  not  enclosed.  I  culti- 
vated  locus  in  quo  from  the  time  fence  law  was  passed,  in  1876, 
an»l  after  cabin  was  burnt,  in  1879,  I  continued  to  cultivate 
it  with  the  cabin  lot.  I  agreed  with  Mr.  Osborne  to  rent 
the  cabin  lot  and  some  land  on  the  other  side  of  the  road, 
and  some  near  the  St.  Catherine's  mine  tract.  He  did  ask  me 
to  buy  some  land  belonging  to  Rothchilds.  Said  he  could  not 
locate  it,  and  that  I  would  have  to  hunt  it  up.  I  was  advised 
not  to  buy,  and  did  not.  I  paid  rent  on  the  *Mary  White 
cabin  lot,'  but  on  no  other  land,  and  none  on  the  locus  in  quo, 
and  never  rented  it  from  anybody,  for  we  always  claimed 
it.  Told  Mr.  Osborne  that  I  claimed  land  down  there. 
In  1883  Mr.  Springs,  the  plaintiff,  sued  me  before  Captain 
Waring,  a  Magistrate,  for  wheat  raised  on  the  disputed  laud, 
claiming  that  I  was  his  tenant,  and  had  not  paid  the  rent, 
and  that  he  was  entitled  to  wheat  under  the  landlord  and 
tenant  act.  It  was  decided  by  the  Magistrate  that  I  was  not 
his  tenant.  Neither  Mr.  Sims  nor  Mr.  Osborne  read  the 
Rothchilds  deed  to  me." 

Frank  Caldwell,  a  witness  for  defendant,  testified :  "  I  knew 
the  cabin  lot,  where  Mary  White  lived,  and  remember 
when  it  was  burnt.  I  know  the  land  in  dispute.  Schenck 
worked  it  one  year  before  the  cabin  was  burnt,  but  not  the 
lot  where  the  house  was.     He  worked  that  afterwards." 

Defendants  introduced  other  evidence  tending  to  show 
that  defendant  worked  the  disputed  land  before  the  cabin 
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was  burnt  in  1879,  and  worked  the  cabin  lot  afterwards, 
and  that  the  cabin  lot  was  enclosed  by  a  fence. 

The  plaintiflF  introduced  the  tax-books  for  the  j'ear  1875, 
for  the  purpose  of  showing  that  neither  of  the  defendants 
listed  the  land  in  dispute  for  taxation  that  year. 

Plaintiff  proposed  to  exhibit  the  tax-books  to  the  jury  for 
the  purpose  of  showing  that  certain  marks  in  the  returns  of 
Gray  Toole  were  ditto  marks,  immediately  under  the  pre- 
vious return.  The  defendant  objected  to  the  plaintiff's  show- 
ing the  books  to  the  jury.  His  Honor  ruled  that  it  was  not 
proper  to  exhibit  the  books  to  thejury,butthe  witness  Cobb, 
who  was  on  the  stand,  and  Register  of  Deeds  and  keeper  of 
the  books,  was  allowed  to  describe  the  marks  and  their 
appearance  from  the  books;  and  the  witness  under  plain- 
tiff's  examination  described  fully  the  marks  and  appearance 
of  the  returns,  both  the  return  of  Gray  Toole,  and  the  return 
of  the  tax-payer  immediately  preceding  his  return — which 
last  mentioned  return,  it  appeared  from  the  book,  was  for 
one  city  lot- 
Plaintiff  excepted. 

There!  was  evidence  that  Toole  had  afterwards  given  the 
land  in  for  taxes,  and  there  was  also  evidence  as  to  the  pos- 
session of  the  land  by  the  plaintiff,  and  those  under  whom 
he  claims,  and  by  the  defendants,  but  it  is  not  necessary  to 
be  stated  to  present  the  exceptions  of  the  plaintiff. 
His  Honor  charged  the  jury  as  follows: 
"  The  case  turns  on  one  or  two  points.  Plaintiff  alleges 
that  he  is  the  owner  of  the  land  described  in  the  complaint, 
and  is  entitled  to  the  possession,  and  these  allegations  the 
defendants  deny.  The  plaintiff,  in  support  of  his  allegations, 
offers  a  deed  from  Phelps  to  Rothchilds,  and  from  the  latter 
to  him,  which  have  been  read  to  you.  The  burden  is  on  the 
plaintiff;  he  must  recover  on  the  strength  of  his  own  title, 
not  on  the  weakness  of  defendants\  He  must  show  where 
the  land  he  claims  is,  and  that  it  is  covered  by  his  deeds. 
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He  says  the  deeds  cover  tbe  "  iMary  White  cabin  lot."  The 
defendants  admit  the  deeds  cover  the  locus  in  qao^  but  not 
the  "Mary  White  cabin  lot,"  whicli  plaintiflF  alleges,  and 
defendants  deny,  is  a  part  of  the  locus  in  (juo.  You  must  decide 
how  this  is  upon  the  evidence,  the  descriptions  in  the  deeds 
and  complaint,  the  plats,  position  of  streets  and  railroad,  and 
other  evidence  before  you.  If  you  believe  the  evidence,  the 
title  to  the  land  is  out  of  the  State,  and  being  out  of  the  State, 
the  plaintifTcan  show  title  to  it  in  several  ways— first,  by  a 
paper  title;  second,  by  advense  possession  for  seven  years 
under  known  and  visible  boundaries,  and  under  colorable 
title  by  the  plaintiff,  and  those  under  whom  he  claims;  and 
third,  by  estoppel.  The  plaintiff  claims  to  have  shown  title  by 
adverse  possession  for  seven  years  under  colorable  title,  and 
also  by  estoppel.  Color  of  title  has  been  shown  by  plaintiff,  as 
the  deeds  of  Phelps  to  Rothchilds  and  Rothchilds  to  plaintitf, 
constitute  color  of  title.  He  claims  to  have  shown  adverse 
possession  for  seven  year.j,  under  his  color  of  title  by  his 
witnesses,  the  agent  of  Phelps  and  Roftichilds,  who  stated 
that  they  rented  the  land  and  gave  it  in  fur  taxes.  If  you 
find  that  plaintifiF,  and  those  under  whom  he  claims,  have 
had  possession  for  seven  years  of  the  locus  in  quo,  at  any- 
time prior  to  the  bringing  of  this  action,  it  would  ripen 
their  color  of  title  into  a  good  title  and  he  would  be  entitled 
to  recover.  If  the  agent  rented  it  and  gave  it  in  for  taxes, 
that  would  constitute  adverse  possession.  If  the  deed  of 
Phelps  to  Rothchilds  covers  the  land  in  dispute,  including 
the  *Mary  White  cabin  lot,'  and  the  agents  rented  and 
gave  that  lot  in  for  taxes  for  seven  years  before  suit  was 
brought,  the  possession  of  the  *Mary  White  cabin  lot' 
would,  by  the  law,  be  extended  to  the  boundaries  of  the 
deed,  and  the  plaintiff,  and  those  under  whom  he  claims, 
would,  by  construction  of  law,  be  in  possession  of  the  whole; 
and  if  you  find  this  to  be  the  case,  the  plaintiff  would  be 
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entitled  to  recover,  and  you  will  respond  to  the  first  and 
second  issues,  Yes,  and  assess  plaintiff's  damages.  The 
defendants  say  that  they  have  had  possession  of  the  locus  in 
quo  since  1876,  the  date  of  the  passage  of  the  stock  law, 
claiming  it  under  the  Davidson  deed,  except  the  *  cabin 
lot,'  which  they  never  claimed.  You  must  decide  who  has 
had  the  p6ssession,  the  burden  being  on  plaintiff.  The 
plaintiff  further  alleges  that  Schenck  entered  as  tenant  of 
plaintiff,  and  under  those  whom  he  claims,  and  that  Toole 
entered  by  collusion  with  Schenck,  and  that  it  would  be  a 
fraud  in  Schenck  to  claim  title  without  first  surrendering 
the  possession.  This  is  what  is  called  an  estoppel.  This  is 
perhaps  the  most  material  matter  for  j'ou  to  consider  under 
the  first  and  second  issues.  If  i»e  entered  as  tenant,  and 
Toole  entered  by  his  consent,  or  by  collusion  with  him,  they 
would  bo  estopped  to  deny  the  plaintiff's  title.  Plaintiff 
alleges  that  he,  and  those  under  whom  he  claims,  rented  the 
locus  in  quo  to  Schenck,  including  the  *  cabin  lot.'  The 
defendants  deny  this,  and  suy  that  they  never  rented  the 
locus  in  quo  from  anybody;  that  they  went  into  possession  of 
it  soon  after  they  received  the  deed  from  Davidson  in  1S(j9, 
and  have  had  possession  of  it  ever  since,  claiming  it  as  their 
own.  That  Schenck,  in  1879  or  1880,  rented  the  'Mary 
White  cabin  lot'  from  Sims  after  the  cabin  was  burnt,  but 
that  the  'cabin  lot'  is  no  part  of  the  locus  in  quo.  That  it 
was  an  enclosed  lot,  and  used  and  occupied  as  a  distinct 
parcel  of  land  from  the  locus  in  quo.  You  must  decide  how 
this  is  The  burden  is  on  the  plaintiff  to  show  the  facts 
upon  which  he  bases  the  estoppel.  If  Schenck  was  tenant 
and  Toole  entered  by  his  consent,  or  by  collusion  with  him, 
you  will  respond  to  the  first  and  second  issues  Yes,  and 
assess  plaintiff's  damages.  It  is  contended  by  the  defendants 
that  the  question  of  tenancy  was  tried  and  decided  by  Mr. 
Waring,  a  Justice  of  the  Peace,  in  an  action  between 
plantiff  and  Schenck  to  secure  some  rent-wheat  grown  on 


J 


FEBRUARY  TERM,  1890.  163 

8PRINOS  V.  SCHENCK. 

the  locus  in  quo.  If  the  question  involved  in  that  action 
was  whether  the  title  to  real  estate  came  in  controversy  and 
the  case  was  decided  on  that  point,  and  the  question  of  ten- 
ancy was  not  passed  upon,  or  if  any  other  question  was 
decided  than  the  one  of  tenancy  of  the  locus  in  quo  plaintiff 
would  not  be  concluded  by  the  judgment  in  that  action. 
If  the  question  is  to  Schenck's  tenancy  of  the  locus  in  quo 
was  the  sole  question  involved  and  was,  on  its  merits,  decided 
against  the  plaintiff,  then  plaintiff  would  be  bound  by  the 
judgment,  but  only  for  the  year  1SS3,  and  the  estoppel  of 
the  judgment  would  not  cover  any  time  but  the  year  1883, 
and  the  plaintiff  would  iiot  be  estopped  to  show  that 
Schenck  rented  before  that  year  (1883)  from  Rothchilds, 
though  Sims  and  Osborne  are  agents,  and  that  he  acquired 
the  R'>thchild's  title  by  purchase." 

The  issues  were  submitted  as  set  forth  in  the  record,  and 
a  verdict  thereon  returned  for  the  defendant.  Motion  for  a 
new  trial  by  [plaintiff  refused. 

The  plaintiff  assigned  the  following  errors: 

1.  That  his  Honor  admitted  incompetent  testimony  as 
above  s«*t  forth. 

2  That  his  Honor  refused  to  admit  competent  testimonv 
as  above  set  forth,  and  he  refused  to  ollow  the  jury  to  see 
the  tax  books  as  above  set  forth. 

3.  For  that  his  Honor  charged  the  jury,  thht  there  must 
bean  adverse  [)Osses-ion  of  seven  years,  '^  under  known  and 
visible  boundaries"  and  under  colorable  title,  &c.,  the  plaintiff 
objecting  to  the  words  ^^ under  known  and  visible  boundaries" 

4.  Because  his  Honor  charged  that  if,  in  renting  the  land 
from  the  agent  of  Rothchilds,  Schenck  honestly  thought  he 
was  renting  only  the  "  Mary  White  cabin  lot,"  and  not  the 
locus  in  quo,  and  there  was  a  misunderstanding  about  what 
land  was  being  rented,  the  tenant  estoppel  would  not  apply. 
(When  the  plaintiff  moved  for  a  new  trial  he  assigned  this 
error,  and  his  Honor  remarked  that  he  did  not  so  charge  the 


164  IN  THE  SUPREME  COURT. 

Springs  v,  Schenck. 

jur}%  but  told  them  that  it  did  not  depend  upon  what  either 
party  understood,  but  upon  what  both  agreed ;  and  his 
Honor  did  so  charge  the  jury). 

5.  That  his  Honor  charged  the  jury  that  if  the  suit  before 
Justice  Waring  was  for  rent-wheat  for  the  year  1883,  and  the 
question  tried  and  decided  was  whether  Schenck  was  tenant 
of  the  premises,  and  it  was  adjudged  that  he  was  not  tenant, 
they  must  find  the  issues  for  the  defendant.  (His  Honor 
stated,  when  tliis  error  was  assigned  on  the  motion  for  a  new 
trial,  that  he  did  not  so  charge  the  jury,  but  that  he  had 
charged  them  that  the  estoppel  of  the  judgment  could  not 
cover  more  time  than  the  year  1883,  or  it  did  not  prevent 
the  plaintiff  from  relying  upon  any  tenant  estoppel  existing 
before  that  year,  nor  upon  anything  which  occurred  since 
that  year).  • 

There  was  a  judgment  for  the  defendants,  and  the  plaintiff 
appealed. 

Messrs,  G.  F.  Bason  and  C.  W.  TiLktt^  for  plaintiff. 
Mr,  P.  D.  Walker,  for  defendnnt. 

Avery,  J. — after  stating  the  facts:  The  finding  of  the 
Court  below  that  the  papers  in  a  case  tried  by  a  Justice  of 
the  Peace  had  been  lost  by  him,  and  could  not,  after  dili- 
gent search,  be  found,  is  not,  in  its  bearing  upon  the  admis- 
sibility of  secondary  evidetice  to  prove  their  contents,  re- 
viewable in  this  Court.  Bond  v.  Smith  (decided  at  thissterm); 
Greenleaf  on  Evidence,  sections  84,  509  and  558 ;  ibid.,  Vol. 
2,  §  17. 

A  Justice^s  Court  is  not  a  Court  of  record,  and,  as  was  said 
in  Reeves  v.  DaviSy  80  N.  C,  209,  "  the  rule  has  been  for  many 
years  to  admit  the  judgments  of  Justices*  Courts  in  evi- 
dence, on  proof  of  their  hand-writing,  of  their  being  in  office 
at  the  time,  and  of  the  rendition  of  the  same  within  their 
counties.     When  properly  proven  and  admitted,  such  judg- 
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ments,  until  reversed,  are  conclusive  as  to  al)  the  facts  found 
and  questions  of  law  deterrained  between  the  parties  and 
privies  thereto,  not  only  in  later  litigation  in  the  same  action, 
or  for  the  same  cause  of  action,  but  in  any  subsequent  suit 
between  the  same  parties  involving  a  different  part  of  the 
same  transaction  that  was  the  subject  of  the  first  contro- 
versy.    Brundhild  v.  Freeman,  80  N.  C,  212. 

In  the  case  before  us  for  review,  after  the  Judge,  upon  sat- 
isfactory evidence,  had  found  that  the  original  papers  had 
been  lost,  the  Justice  of  the  Peace  identified  the  entries  upon 
liis  docket,  kept  at  the  time  of  the  previous  litigation,  and  was 
then  allowed  to  state  the  substance  of  the  lost  papers.  The 
officer  who  was  the  custodian  of  the  book  and  the  author  of 
the  writing  in  it,  was  qualified  to  tell  what  contemporaneous 
entries  were  made  by  him,  according  to  the  express  require- 
ment of  The  Code,  and  such  fragmentary  summaries  were 
admissible  in  evidence.  Jones  v.  Henry^  84  N.  C,  320; 
IGreenleaf  Ev.,  §513;  1  Wharton  on  Ev.,  §§134  and  135i 

In  his  charge  his  Honor  told  the  jury,  in  effect,  that  if  the 
testimony  of  the  officer  was  true,  the  estoppel,  growing  out 
of  the  alleged  tenancy,  would  only  exist  as  to  the  year  1883, 
for  which  tlie  Justice  had  adjudged  that  the  defendants  were 
the  tenants  of  the  i»laintiffs.  as  to  the  land  in  controversy, 
and  liable  for  rents  out  of  the  crops  raised  thereon.  We 
think  that  the  testimony  was  competent,  and  the  charge  in 
relation  to  it  correct.  Williams  v.  Clousey  91  N.  ('.,  322; 
Temple  v.  Williams,  91  N.  C,  82.  This  conclusion  disposes 
of  the  first  and  second  exceptions,  and  that  last  taken  to  the 
instruction  given  by  the  Court. 

It  was  not  competent,  when  the  Register  of  Deeds,  who 
was  the  custodian  of  the  tax-books,  was  put  upon  the  stand 
and  identified  said  book,  to  hand  it  to  the  jury  for  ttie  pur- 
[)ose  of  allowing  them  to  compare  the  entry  of  the  return  of 
the  defendant  Gray  Toole *with  that  of  the  tax-payer  whose 
name  immediately  preceded  his  own'on  the  book,  and  who 


166  IN  THE  SUPREME  COURT, 


Springs  v.  Schenck. 


had  returned  one  city  lot  for  taxation,  and  determine  whether 
certain  marks  opposite  to  the  name  of  said  defendant  were 
not  "  ditto  marks/'  indicating  that  said  defendant  had  made 
the  same  return.  The  Judge  refused  to  allow  the  jury  to 
inspect  the  book,  but  the  witness  was  permitted  to  tell  them 
what  the  return  of  the  defendimt  was,  as  appeared  from  the 
book  in  his  keef)ing  as  an  officer.  The  custodian  of  a  book 
or  document,  or  one  who  is  in  charge  of  any  writing  recorded, 
filed  or  lodged  by  law  in  his  keeping,  is  the  proper  person 
to  certify  a  copy  of  any  such  written  instrument  to  be  r^d 
as  evidence  in  the  Courts  (Tlie  Code,  §  1342),  and  he  is, there- 
fore, authorized  to  tell  the  jury,  ore  tenuSj  when  the  originals 
are  offered,  what  is  the  true  enfcrj^  if  the  writing  cannot  be 
easily  read,  or,  by  the  custom  of  the  office,  some  sign  be  used 
to  supply  the  place  of  an  omitted  word. 

The  general  rule  is  that  written  documents  are  not  allowed 
to  be  given  to  the  jury  for  comparison  or  inspection.  It  is 
-not  necessary  that  we  should  discuss  that  rule,  or  point  oat 
the  exceptions  to  it.  It  is  sufficient  to  say  that  this  case 
comes  within  the  rule. 

Counsel  very  properly  declined  to  discuss  and  insist  upon 
any  other  exceptions,  save  that  growing  out  of  the  statement 
by  the  Court  in  first  part  of  the  charge,  of  the  abstract  propo- 
sition that  title,  being  proven  or  admitted  to  be  out  of  the 
State,  a  plaintiff  can  show  title — "first,  by  a  paper  title; 
second,  by  adverse  possession  for  seven  years,  under  known 
and  visible  boundaries,  and  under  color«ible  title  by  plaintiff, 
and  those  under  whom  he  claims;  and  third,  by  estoppel." 

If  we  concede  (which  we  must  not  be  understood  as  doing) 
that  it  would  have  been  error  to  leave  the  jury  without 
further  explanation  to  reach  the  possible  conclusion  from 
this  instruction  that  plaintiflF  could  not  recover  under  the 
law  as  laid  down,  unless  he  had  shown  an  actual  po&as- 
810  pedis  of  the  land  claimed,  up  to  the  boundaries  of  his 
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paper  title,  and  also  had  located  the  lines  of  his  deed,  we 
think  that  the  lucid  explanation  which  was  given  in  apply- 
ing the  law  subsequently  to  the  specific  facts  of  this  case, 
cured  the  error  complained  of,  certainly  if  it  was  not  more 
favorable  to  the  plaintiff  than  the  evidence  justified  the 
Court  in  making  it.  The  jury  were  told  that  if  the  deed  of 
Phelps  to  Rothchilds  covered  the  land  in  dispute,  including 
the  "  Mary  White  cabin  lot,"  and  the  agents  rented  and 
gave  that  lot  in  for  taxes  fur  seven  years  before  the  suit  was 
brought,  the  possession  of  the  "Mary  White  cabin  lot" 
would,  by  law,  be  extended  to  the  boundaries  of  the  deed, 
and  the  plaintiff,  and  those  under  whom  he  claims,  would, 
by  construction  of  law,  be  in  possession  of  the  whole,  and  if 
they  found  this  to  be  the  case,  the  plaintiff  would  be  entitled 
to  recover,  and  they  would  respond  to  the  first  and  second 
issues  Yes,  and  assess  plaintiff's  damage. 

The  whole  case  depended  upon  the  bar  of  the  action  by 
estoppel  growing  out  of  the  alleged  tenancy.  So  far  as  it 
affected  the  interests  of  the  plaintiff,  that  question  was  fairly 
and  clearly  submitted  to  the  jury. 

We  see  no  sufficient  ground  for  sustaining  any  of  the 
plaintiff's  exceptions,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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F.  R.  ROSE  and  Wife  v.  THE  WILMINGTON  AND  WELDON 

RAILROAD  COMPANY. 

Carriers — Manner  of  Expulsicm  of  Passenger, 

On  the  trial  of  an  action  for  damages  for  putting  the  feme  plaintiff  off 
a  railway  train,  it  appeared  that  the  tickets  held  by  herself  and 
hubband  were  not  stamped  as  required,  and  the  conductor  told 
the  husband  that  they  must  pay  or  get  off,  after  the  husband  bad 
urged  him  to  telegraph  for  leave  for  them  to  go  on  to  W.  on  the 
unstamped  tickets;  that  when  they  reached  the  next  station,  the 
conductor  returned  and  paid,  in  a  **  brusque,  decided  manner,"  to 
the  husband,  '*Thi8  is  Halifax,  if  you  are  going  to  get  off'";  and 
he,  saying  that  he  had  no  intention  of  getting  off  unless  ordered, 
the  conductor  said,  **  very  decidedly,  quickly  and  rudely,"  **Then 
I  order  you  to  get  off,"  at  which  plaintiff  and  her  husband  got  off, 
but  returned  and  paid  their  fare:  Held,  that  the  company  was  not 
liable  for  damages  for  the  manner  of  expulsion,  although  the  feme 
plaintiff  was  riding  on  pillows  aod  apparently  unwell. 

This  was  a  civjl  action,  tried  before  MacRae,  J.,  at  Decem- 
ber Term,  1889.  of  Cumbkrland  Superior  Court. 

The/(7nc  plaintitTaiid  her  husband  had  purchased  tickets 
from  Fayetteville,  N.  C,  to  Old  Point,  Va.,  and  return,  with 
a  condition  endorsed  on  the  tickets  that  they  were  to  be 
stamped  by  the  aoent  at  Old  Point. 

The  Court  instructed  the  jurv,  in  effect,  that  as  the  Jemt 
plaintiff  who  brought  the  suit  had  failed  to  have  her  ticket 
stamped,  the  conductor  had  a  right  to  put  her  off,  and  the 
only  question  for  the  jury  to  consider  grew  out  of  his  man- 
ner of  expelling  her. 

There  was  a  verdict  and  judgment  in  favor  of  the  plain- 
tiffs, from  which  the  defendant  appealed.  The  plaintiffs  did 
not  appeal. 

Mr.  Thos.  II.  Suttoi},  for  the  plaintifls. 

Messrs.  Geo.  M.  Rose  and  Junius  DaviSy  for  the  defendant. 
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Avery,  J.— after  staling  the  facts:  The  Judge  told  the 
jury,  in  his  charge,  that  their  inquiry  in  passing  upon  the 
first  issue  (as  to  defendant's  negligence)  was  narrowed  down 
to  the  question  whether  the  fenxe  plaintiff  was  expelled 
from  tlie  train  in  a  rude  and  insulting  manner,  considering 
her  condition  at  the  time,  and  all  of  the  attendaht  circum- 
stances. The  plaintiff  did  not  appeal,  and,  therefore,  the 
question  whether  the  regulation  in  reference  to  stamping 
the  ticket  was  reasonable  does  not  arise,  and  we  must  con- 
sider this  appeal  as  if  it  were  admitted  that  the  conductor  had 
the  right  to  put  the  plaintiff  off  the  train.  Pickens  v.  Rail- 
road,  104  N.  C,  312;  Boyhii  v.  Railroad.  132  C.  S.,  140; 
McKimwn  v.  Alt^rns'tiij  104  N.  C,  354. 

This  Court,  Justice  Ashe  delivering  the  opinion,  stated 
the  rule  to  be  that  "  when  there  is  an  element  cither  of  fraud, 
malice,  such  a  degree  of  negligence  as  indicates  a  reckless 
indifference  to  conse(|uences,  opi>rossion,  insult,  rudeness, 
caprice,  wilfulness,  or  other  causes  of  aggravaticm  in  the  act 
or  omission  cau-sing  the  injury,  punitive  damages  may  be 
awarded  by  the  jury."  Jlolntrn  v.  Railrond,  94  N.  C,  818; 
Knowh^  v.  Railroad,  102  N.  C,  GO. 

lu  order  to  entifle  one  to  recover  punitive  damages  from  a 
railn^ad  company  for  expulsion  from  its  t? ain,  there  must  be 
some  violation  of  duty  on  the  i>art  of  the  servants  of  the  com- 
pany, accom})anied  by  rudeness,  oppression,  in.sult,  or  one  of 
the  concomitants  mentioned  above.  Railroad  v.  Ballard^  85 
Ky.,  307.  In  this  (ase,  the  conductor  finding  soon  after  he 
took  charge  of  the  train,  that  the  fnnc  plaintiff  (who  brings 
this  suit  against  the  defendant  company  for  damages)  and 
lier  husband  did  not  have  tickets  that  would  pass  them,  told 
the  husband  that  they  must  pay  or  get  off,  after  the  husband 
had  urged  him  to  telegraph  for  leave  for  them  to  proceed  to 
Wilson  on  their  unstamped  tickets. 

The  conductor,  after  giving  the  notice  mentioned,  left  the 
husband,  went  on  •  through  the  train,  and,  returning  when 
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they  reached  Halifax,  said  in  a  **  brusque,  decided  manner" 
(addressing  the  husband),  "  This  is  Halifax,  if  you  are  going 
to  get  off."  The  husband  replied  :  *'  I  have  no  intention  of 
getting  off,  unless  you  order  me  to  get  off."  The  conductor 
then  said,  according  to  the  witness,  "  very  decidedly,  rudely 
and. quickly,"  "Then  I  order  you  off."  The  husband  and 
wife  got  off,  but  came  immediately  back  and  paid  the  fare 
to  Wilson,  where  they  passed  on  to  another  railway. 

The  better  rule  is  that,  where  a  passenger  is  wrongfully 
expelled  from  a  railway  train,  he  is  entitled  to  recover  the 
actual  damages  that  he  sustained  therefrom,  and  if  the 
expulsion  is  attended  with  undue  force,  pr  other  aggravating 
circumstances  (calculated  to  humiliate  the  passenger  or 
wound  his  pride,  or  if  the  passenger  be  lawfully  ejected,  but 
undue  force  used,  accompanied  by  fraud  or  an  exhibition  of 
malice,  rudeness,  recklessness  or  other  wilful  wrong,  such 
exemplary  damages  may  be  allowed  as  the  jury  think  are 
warranted  by  the  facts.  Hicks  v.  Hannibal  Railroad  Co.,  68 
Mo.,  329;  Railroad  v.  Ballard,  supra;  Forsee  v.  Railroad,  63 
Miss.,  66 ;  Railroad  v.  Rice,  38  Kansas,  398 ;  Railroad  v.  Anns, 
91  U.S., 489;  Railroad  v.  Hcrflich,  62  Md.,300;  50  Am. Rep., 
223 ;  3  Wood's  R.  L.,  §  364 ;  Clark  v  Railroad,  91  N.  C,  512. 

In  this  case  there  is  no  question  raised  as  to  the  right  to 
expel  the  plaintiff  from  the  train,  and  there  is  no  suggestion 
that  any  force  at  all  was  used  ;  but  his  Honor  rested  his  rul- 
ing, it  seems,  upon  the  idea  that  the  conductor  subjected 
the  company  to  liability  by  failing  to  display  greater  cour- 
tesy and  politeness  to  a  female  passenger,  and  to  take  some 
special  notice  of  the  fact  that  she  was  riding  on  pillows, 
apparently  unwell.  It  is  true  that  the  contract  of  common 
carriers  to  transport  passengers  embraces  an  implied  stipu- 
lation to  protect  females  against  hearing  obscenity,  witness- 
ing immodest  conduct  or  submitting  to  wanton  approach. 
Covi.  v.  Power,  7  Metcalf ;  Cooper  v.  Railroad,  36  Wis.,  657; 
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Nieto  V    Clark,  Clifford,   145;    Chaviherlin  v.    Chandler,  3 
Mason,  242. 

But  there  was  no  agreement  to  carry  the  plaintiff  to  Wil- 
son, and  there  was  no  evidence  that  her  modesty  or  her 
ner\'ous  system  was  subjected  to  any  shock  except  such  as 
was  necessarily  incident  to  the  discharge  of  the  conductor's 
duty.  A  railway  company  cannot  be  held  liable  to  answer 
in  damages  because  its  servant,  who  is  required  to  collect 
fares  and  protect  it  against  imposition  by  expelling  those 
who  have  not  paid  in  the  time  that  elapses  between  sta- 
tions that  are  often  but  a  short  distance  apart,  informs  a 
husband  in  a  brusque  manner,  in  the  presence  of  his  wife, 
whose  head  is  resting  on  a  pillow,  that  they  must  pay  or  get 
off,  and,  after  waiting  until  the  train  reaches  the  next  station, 
says,  in  a  decided  or  rude  tone,  that  they  must  get  off. 

The  language  was  certainly  such  as  it  was  the  right,  if  not 
the  duty,  of  the  conductor  to  use,  and  the  defendant  cannot 
be  held  responsible  for  hi??  failure,  in  the  hurry  of  the 
moment,  to  modulate  his  voice  so  as  to  make  it  soft  or  gen- 
tle, especially  when  he  was  giving  a  command  in  the  line  of 
his  duty,  which  the  plaintiffs  had  shown  themselves  loth  to 
obey.  Conductors  ought  to  be,  and  we  hope  generally  are, 
gentlemen,  and  can,  therefore,  discharge  a  disagreeable  duty 
in  a  considerate  manner  where  it  affects  female  passengers. 

There  is  error,  for  which  a  new  trial  must  be  had. 

Venire  de  novo. 
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I.  L.  McLEAN  V.  NANCY  SMITH. 

PosBesnon — Lappage — Presumption — Intent — Evidence. 

1.  Where  the  title  deeds  of  two  rival  claimants  to  land  lap  upon  each 

other,  and  neither  is  in  the  actual  possession  of  any  of  the  land 
covered  by  both  deeds,  the  law  adjudges  the  possession  of  the  lap- 
page  to  be  in  him  who  has  the  belter  title. 

2.  If  one  be  seated  on  the  lappage,  and  the  other  not,  the  possession  of 

the  whole  interference  is  in  the  former. 

8.  If  both  have  actual  possession  of  the  lappage,  the  possession  of  the 
true  owner,  by  virtue  of  his  oldest  title,  extends  to  all  not  actually 
occupied  by  the  other. 

4.  Where  the  father  of  a  junior  grantee  enclosed  within  his  field,  thirty- 

five  or  forty  years  before  the  trial  was  brought,  an  acre  of  the 
lappage,  including  the  site  of  one  of  the  four  corners  of  defend- 
ant's land,  and  he  and  the  plaintifT,  as  his  successor,  had  cultivated 
said  land  continuously  for  more  than  thirty  years  before  the 
action  was  brought:  Held,  nothing  more  appearing,  (1)  that 
plaintiff's  father  would  be  presumed  to  have  enclosed  the  field 
and  cultivated  it  in  the  assertion  of  a  claim  of  light  under  his 
deed,  and  his  possession  would  extend  to  boundaries  of  his  deed ; 
(2)  that  in  order  to  make  the  question  of  intent  one  for  the  jury, 
there  must  he  testimony  lending  to  rebut  the  presumption  raised 
by  6uch  possession;  (3)  that  Ihe  jury  can  pass  upon  the  intent, 
where  the  apparently  adverse  occupancy  extended  over  an  area  so 
minute  or  insignificant  that  tlie  occupant  might  naturally  have 
mistaken  his  boundary,  and  the  true  owner  would  not,  by  ordinary 
care  and  vigilance,  have  discovered  the  trespass  thereon,  where 
there  is  evidence  of  an  actual  mistake  of  the  parties  in  the  origi- 
nal location  of  a  division  fence ;  (4)  that  the  test  of  the  character 
of  the  possession  is  involved  in  the  question  whether  the  true 
owner  could  maintain  an  action  of  trespass  against  the  occupant; 
(5)  that  the  Court  erred  in  leaving  the  jury  to  pass  upon  the  intent 
in  this  case,  because  there  was  not  sufficient  evidence  tending  to 
rebut  the  presumption  of  adverse  claim. 

5.  Occasional  entries  on  the  lappage  by  the  holder,  under  the  seniir 

grant,  for  the  purpose  only  of  cutting  trees  or  hauling  light- 
wood  or  pine  straw  off,  would  not  extend  her  possession  to  all  of 
the  interference,  except  the  actual  2^08se8sto  pedis  of  the  plaintiff. 
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6.  She  must  show  that  she  continuously  subjected  some  portion  of  the 
disputed  land  to  the  only  use  of  which  it  was  susceptible,  unless 
she  herself,  or  her  seryants  or  agents  occupied  a  house  upon  it, 
or  kept  BODW  portion  of  it  enclosed,  before  she  can  limit  the  oper- 
ation of  plaintiff'd  possession  to  his  enclosure. 


Civil  action,  tried  before  Mrrrimon,  J.,  at  January  Term, 
1889,  of  the  Superior  Court  of  Roheson  County. 

It  was  admitted  by  the  parties  that  the  title  to  the  land 
was  out  of  the  State,  and  the  plaintiff  admitted  that  the 
defendant  had  and  held  under  the  older  grant. 

A  plat  of  the  plaintiff's  and  defendant's  lands,  showing 
the  line  of  their  respective  tracts,  and  a  lappage.  A,  B,  C,  D, 
A,  is  here  given  as  a  part  of  the  case  on  appeal : 


/ 


I 


lOOA. 
J  UN.,  GRANT 
MC.LAIN 


I  FIELD 


100  A 


FIELD  I 

I 
I 

I 


SEN.  GRANT 
SMITH 


I 


s... 


•««••«  MP— ■— — J 


A.  B.  C.  D  represents  lap. 

Dotted  lines  show  plaintifT  tf  field,  about  i  acre  of  which  is  on  lap. 

Broken  lines  show  defendant's  field,  about  i  acre  on  lap. 

The  part  of  Jap  outside  of  the  dotted  and  broken  lines  is  wood  land. 
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The  plaintiff  testified  that  be  is  in  possession  of  the  lands 
conveyed  by  his  father's  grant;  bis  residence  had  been 
there  since  he  could  remember;  his  possession  inclosed  by 
fence;  in  cultivation  thirty-five  or  forty  years  ago;  fence 
around  it  now;  fence  has  been  moved  in  once  or  twice;  it 
was  cultivated  a  long  time  before  fence  was  moved  in;  part 
between  "  O"  and  "X"  was  once  in  his  inclosure;  the  other 
part  was  woodland,  outside  of  "X";  he  had  been  using  it 
for  anything  he  could  use  woodland  for;  made  rails,  light- 
wood;  cut  one  stick  of  timber  off  of  it,  about  all  there  was 
on  it;  had  been  there  twelve  years;  ht)d  farm  under  his 
control;  don't  know  how  long  his  father  lived  there;  can 
remember  thirty-five  years  back;  has  known  his  father  to 
make  rails  on  it  and  haul  straw;  his  father  kept  up  fence 
around  "X"  since  he  (witness)  can  remember;  his  father 
did  in  1870;  there  is  a  possession  by  defendant  Henry 
McLean,  defendant  Nancy  Smith's  tenant  at  *'0"  (**0"on 
plat);  he  moved  there  in  1S79  (*'0"  is  a  field);  has  been 
there  ever  since.  Summons  issued  in  this  case  December 
22,  1884;  the  part  at  ''0"  not  worth  much — not  more  than 
one-fourth  an  acre — something  over  three  acres  in  lap; 
didn't  know  where  his  line  was  until  D  S.  Morrison  sur- 
veyed it,  about  the  year  1880;  never  knew  defendant 
Nancy  claimed  it;  he  claimed  all  the  grant  called  for;  didn't 
know  where  the  line  called  for;  told  McCaskill,  about  1879, 
he  was  u>ing  the  land  outside  of  his  field.  Nancy  Smith 
has  been  in  possession  of  her  land ;  there  was  clearing  on  a  it 
when  he  could  recollect;  didn't  mean  to  take  possession  of 
defendant's  land  when  he  went  there;  defendant  showed 
him  once  about  where  his  line  run;  she  showed  him  about 
where  his  corner  was. 

Daniel  Leach  testified,  for  the  defendant,  that  he  knew 
where  the  lands  in  dispute  were;  had  known  all  his  life; 
was  thirty  odd  years  old;  was  principally  raised  there;  had 
hauled  lightwood  and  straw  off  the  land  for  the  defendant; 
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did  it  when  he  was  a  little  boy  (before  the  war),  and  con- 
tinued to  do  it. 

W.  J.  Currie  testified,  for  defendant,  that  he  had  got  tim- 
ber off  the  land,  and  paid  defendant  for  it;  never  heard  of 
the  plaintiff ^s  claim  till  the  commencement  of  this  action; 
got  pine  timber  off  the  land  four  or  five  years  ago;  was 
agent  for  defendant  Nancy. 

This  was  about  all  of  the  oral  evidence  in  the  case. 

The  plaintiff  requested  the  following  special  instructions: 

That  if  the  jury  believe  from  the  evidence  that  the  plain- 
tiff, and  those  under  whom  he  claims,  have  had  actual  pos- 
session under  color  of  title  for  seven  years  or  more,  by  enclos- 
ing or  cultivating  some  of  the  land  in  space  "X,"  being 
actually  seated  on  same — the  defendant,  nor  those  under 
whom  she  claims,  not  being  seated  on  the  interference  at  all 
during  this  time — the  poss*sj?ion  of  the  whole  lappage  cov- 
ered by  both  grants  would  be  in  the  plaintiff  exclusively, 
the  possession  of  part  included  in  both  grants  being  posses- 
sion of  all  of  it,  and  plaintiff  would  have  a  good  title  t"  the 
whole,  and  wouhl  be  entitled  to  recover,  though  his  is  the 
junior  grant. 

The  Court  declined  to  charge  as  reque- ttd,  and  the  plain- 
tiff excepted 

The  Court  instructed  the  jury  that,  if  the  plaintiff'^s  ances- 
tor entered  upon  the  lap  with  the  intent  to  claim  against 
the  defendant,  who,  the  plaintiff'  admits,  has  and  claims 
under  an  older  grant,  and  occupied  it  for  seven  years  under 
his  grant,  openly  and  notoriously,  so  as  he  exposed  himself 
to  the  action  of  defendant,  or  those  under  whom  she  claims, 
bis  title  would  be  completed  and  perfect;  but, if  the  ancestor 
of  the  plaintiff  did  not  intend  to  set  up  a  claim  within  the 
line  of  defendant's  lands,  his  possession  was  not  adverse,  and 
plaintiff  could  not  recover. 

Plaintiff  excepted. 
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The  plaintiff  claimed  through  his  father,  and  defendant 
had  the  older  grant.  It  appeared  to  the  Court  that  the  tes- 
timony of  the  plaintiff  did  not  show  necessarily  an  adverse 
possession  of  the  lappage  by  the  plaintiflf's  ancestor,  and 
that  it  was  a  proper  case  to  leave  it  to  the  jury  to  say  with 
what  intent  the  ancestor  placed  his  fence  across  the  defend- 
ant's line  at "  X."  If  the  ancestor's  possession  was  not  adverse 
to  defendant,  the  evidence  did  not  show  an  adverse  posses- 
sion by  the  present  plaintiff  for  seven  years  of  any  part  of 
the  lappage  except  that  enclosed  by  bis  fence.  He  testified 
himself  that  his  possession  began  in  1876,  and  that  defend- 
ant's tenant,  Henry  McLean,  went  into  possession  of  the  lot 
at"0"in  the  year  1879. 

There  was  a  verdict  for  defendant.  Plaintiff  moved  for  a 
new  trial.     Motion  denied.     Plaintiff  appealed. 

Mr,  T.  A,  McNeill  (by  brief),  for  plaintiff. 
Mr.  William  Black,  for  defendant. 

Avery,  J. — after  stating  the  facts:  It  is  settled  that  where 
the  title  deeds  of  two  rival  claimants  to  land  lap  upon  each 
other,  and  neither  is  in  the  actual  possession  of  any  of  the 
land  covered  by  both  deeds,  the  law  a^ljudges  the  possession 
of  the  lappage  to  be  in  him  who  has  the  better  title.  If  one 
be  seated  on  the  lappage  and  the  other  not,  the  possession 
of  the  whole  interference  is  in  the  former.  Greeny,  Harmaii^ 
4  Dev.,  158;  Williama  v.  Miller,  7  Ired.,  186;  Scott  v.  Elbim, 
83  N.  C,  424 ;  Dobbin  v.  Stevens,  1  Dev.  &  Bat.,  5 ;  Smith  v. 
Ingram,  7  Ired.,  175;  Kitchin  v.  Wilson,  80  N.  C,  191.  But 
if  both  have  actual  possession  of  the  lappage,  the  possession 
of  the  true  owner,  by  virtue  of  his  older  title,  extends  to  all 
not  actually  occupied  by  the  other. 

When  the  plaintiff's  father,  under  whom  he  claims, 
endorsed,  thirty-five  or  forty  years  before  the  trial  (at  the  end 
of  the  pr^rallelogram  formed  by  the  lapping  lines  of  the  two 
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one  hundred-acre  deeds),  one  acre  of  the  three  and  three- 
eighths  acres  embraced  in  the  disputed  territory,  the  presump- 
tion was  that  he  entered  in  the  assertion  of  a  claim  of  right 
under  his  deed,  which  covered  his  possession  as  it  is  now  and 
was  at  the  trial,  and  also  (nothing  more  appearing  than  that 
he  had  enclosed  and  cultivated  it  in  the  ordinary  course  of 
husbandry)  that  his  title  to  it  had  matured  after  seven  years 
of  such  possession.  Berryman  v.  Kelly,  13  Ired.,  269 ;  WUliama 
V.  Buchanan,  1  Ired.,  535;  Yates  v.  Yates,  70  N.  C,  146; 
Lenoir  v.  South,  10  Ired.,  237 ;  McCormick  v.  Manroe,  3  Jones, 
332;  Malone  R.  P.,  p.  99;  Kinney  v.  Viven,  32  Tex.,  J  25; 
French  v.  Pierce,  8  Conn.,  443;  Slaton  v.  Mullis,  92  N.C.,623. 
His  adverse  possession  under  a  deed  with  definite  bounda- 
ries extended  to  all  land  covered  by  it.  Davis  v.  Higgins,  91 
N.  C,  382;  Lenoir  v.  South,  supra,  If  every  man  who  is 
induced  by  an  honest  misunderstanding  as  to  the  sufficiency 
of  a  title  that  purports  upon  its  face  to  convey  land  to  enter 
into  possession  were  denied  the  benefit  of  his  open,  notorious 
adverse  occupancy  until  he  should  take  the  laboring  oar 
and  satisfy  a  jury  that  he  did  not  make  a  mistake,  the  diffi- 
culty of  proving  the  actual  intent  entertained  by  one  under 
whom  claim  is  made,  in  first  entering  on  the  land,  would 
often  destroy  titles  acquired  by  possession  and  universally 
recognized  as  good.  Indeed,  the  doctrine  of  color  of  title  is 
founded  upon  the  idea  of  entering  upon  land  in  the  reason- 
able belief  that  one  is  the  true  owner.  Sedgwick  &  Wait, 
sec.  759.  The  defendant  did  not  extend  her  fence  across 
the  lappage  at  "  0,"  in  the*  other  extreme  corner,  till  1879, 
when  the  previous  possession  of  the  plaintiff,  if  it  was  not 
equivocal,  had  already  vested  the  title  to  the  whole  in  the 
latter.  Occasional  entries  on  or  before  that  time  by  the 
defendant  for  the  purpose  only  of  cutting  trees  or  hauling 
lightwood  or  pine  straw  off  the  land,  would  not  constitute  a 
possession  on  her  part  and  extend,  constructively,  as  was 
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contended  on  the  argument,  to  all  of  the  interference  except 
the  actual  possemo  pedis  of  the  plaintiff.  Williams  v.  Wallajce, 
78  N.  C,  354;  Bartlett  v.  Simmons^  4  Jones,  295;  Lofttnv, 
Cohh\  1  Jones,  406 ;  Everett  v.  Dockery^  7  Jones,  390 ;  Morm 
V.  Hayes,  2  Jones,  93.  She  must  show  that  she  continuously 
subjected  the  same  portion  of  the  disputed  land  to  the  only 
use  of  which  it  was  susceptible,  if  she  herself  or  her  servants 
or  agents  occupied  a  house  upon  it,  or  kept  some  portion  of 
it  enclosed,  before  she  can  limit  the  operation  of  plaintiff's 
possession  to  his  enclosure,  WUliams  v.  Wallace^  supra; 
Moore  v.  Thompson,  69  N.  C,  120.  The  extreme  length  to 
which  this  Court  has  gone  on  that  subject  was  in  holding 
that  making  turpentine  annually  on  land,  or  constructing 
a  team-way  into  and  bringing  cypress  and  juniper  from 
swamp-lands,  unfit  for  other  use,  was  a  possession  that  would 
mature  title  under  color.  Bynum  v.  Carter,  4Ired,313; 
Tredwell  v.  Reddick,  1  Ired.,  56. 

It  devolved  upon  the  defendant  to  show,  by  the  testimony 
offered  by  the  plaintiff,  or  that  introduced  on  her  own  behalf, 
or  for  both,  that  the  possession  at  "X"  was,  as  she  con- 
tended, equivocal  in  its  character.  If  she  offered  competent 
testimony  tending  to  rebut  the  presumption  raised  by  the 
long  continuous  possession  of  plaintiff,  under  color  of  title, 
it  was  proper  to  submit  it  to  the  jury,  for  it  is  as  essential  to 
the  efficacy  of  possession  in  maturing  title  that  it  should  be 
open  and  unequivocal  as  that  it  should  be  continuous. 
Osborne  v.  Johnston,  65  N.  C,  22.  But  it  has  been  held 
proper  to  allow  the  jury  to  pass  upon  the  character  of  the 
possession  only  in  cases  where  the  apparently  adverse  occu- 
pancy extended  over  a  very  insignificant  area,  and  there 
was,  moreover,  evidence  tending  directly  to  prove  that  the 
entry  was  made  by  mistake  on  the  part  of  the  holder  of  the 
junior  grant,  or  on  the  part  of  both  him  and  the  true  owner,- 
as  where  the  former,  or  both,  acting  in  concert,  have  made 
slight  departures  from   the  correct  line,  in  locating  and 


FEBRUARY  TERM,  1890.  179 


McLean  v.  Smith. 


building  a  fence  without  a  compass,  between  corners  or 
known  points  in  the  dividing  line,  and  in  cases  where  the 
holder  of  the  superior  title  did  not  show  a  want  of  diligence, 
according  to  the  admitted  facts,  in  failing  to  bring  an  action 
against  the  intruder  till  the  end  of  the  statutory  period. 
Wood  on  Lim.  of  Actions,  §  263 ;  King  v.  Wells,  94  N.  C, 
344;  Green  v.  Harman,  supra;  Gilchrist  v.  McLaughlin,  7 
Ired.,  310 ;  Buswell  L.  &  A.  P.,  §  250.  The  test  by  which 
we  can  determine  whether  there  is  sufficient  evidence  to  sub- 
mit to  the  jury  as  to  the  intent  of  the  holder  of  the  junior 
title,  when  he  first  entered  upon  the  land  in  controversy,  is 
involved  in  another  question.  Whether  there  is  testimony 
tending  to  show  that  the  true  owner  might  then  have  failed 
to  recover  in  an  action  brought  against  an  intrudea*,  because 
the  circumstances  indicated  that  it  was  an  entry  by  a  mis- 
take as  to  the  location  of  a  line  upon  a  very  minute  terri- 
tory belonging  to  the  former?  It  is  admitted  that  about  one 
acre  of  the  area  in  dispute  was  enclosed  in  the  plaintiff's  field. 
It  does  not  appear  how  far  it  extended  over  the  lappage,  but, 
as  it  seems  on  the  map  sent  up  to  cover  about  one-foUrth  of 
the  land  in  controversy,  we  are  at  liberty  to  assume  that  the 
fence  may  have  extended  seventy  or  one  hundred  yards  over 
the  line  of  defendant's  grant.  We  have  no  information  that 
either  plaintiff's  father,  or  defendant,  or  both,  actually  made 
any  mistake,  or  had  any  understanding  about  the  location 
of  the  fence  forty  years  or  more  since.  The  quantity  of  land 
taken  into  the  enclosure  is  not  so  insignificant  that  a  vigi- 
lant man  would  have  overlooked  the  trespass,  or  that  a  man 
who  knew  what  he  was  doing  would  have  committed  it  oth- 
erwise than  for  the  purpose  of  asserting  title  to  his  boundary. 
Besides,  the  defendant  has  shown  laches,  indeed  inexcusable 
want  of  diligence,  in  failing  to  ascertain  that  the  plaintiff" 
had  enclosed  inside  of  his  field  one  of  the  four  corners  of 
her  one-hundred-acre  tract  of  land,  it  being  in  the  shape  of 
a  parallelogram.    If  she  had  had  her  land  surveyed  at  any 
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time  within  thirty  years  or  more,  she  kuew  this  fact.  She 
was  very  negligent  if  she  failed  for  that  period,  or  for  seven 
years  even,  to  ascertain  the  location  of  her  corner,  or,  if 
knowing  where  it  was,  she  slept  upon  her  rights  till  long 
after  the  end  of  the  statutory  period.  If  she  had  brought 
an  action  against  the  plaintiff 's  father  for  trespass  before 
he  had  held  the  possession  seven  years  under  his  grant 
therefor,  there  would  have  been  no  evidence,  as  far  as  we 
can  see,  to  go  to  the  jury  tending  to  show,  under  the  plea  of 
not  guilty,  that  he  made  a  mistake  in  cutting  down  the  cor- 
ner tree  and  clearing  and  enclosing  an  area  of  land  around 
it,  so  as  to  include  nearlv  the  whole  width  and  about  one- 
fourth  of  the  length  of  the  lappage,  and  to  extend  (we  are 
not  informed  how  far,  but  we  may  assume)  probably  seventy 
or  one  hundred  yards  over  the  line  for  about  one-fourth  of 
its  length.  The  testimony  tends  to  show,  if  it  has  any  bear- 
ing upon  his  intent,  that  plaintiff's  father  entered  with  the 
purpose  of  asserting  title  under  his  grant,  and  the  law  pre- 
sumes that  such  was  his  intent,  if  nothing  appears  to  the 
contrary.  The  fact  that  the  fence  had  been  twice  moved, 
without  showing  how  far  or  why  its  location  was  changed, 
would  not  tend  to  show  that  he  made  a  mistake  in  con- 
structing it  at  first. 

In  King  v.  Wells,  94  N.  C,  344,  the  Court  said:  "Where 
there  is  a  long  line  running  over  a  wild  mountainous  ridge, 
such  as  that  was,  up  to  which  the  defendant  obtained  a  pos- 
session, a  small  portion  (in  this  instance  less  than  one-fourth 
of  an  acre)  might  be  taken  and  held  for  years  without  any  one 
knowing  whether  there  was  a  trespass  or  not."  Therefore, 
where  the  extent  of  a  wrong  doer's  possession  is  so  limited 
as  to  afford  a  fair  presumption  that  the  party  mistook  his 
boundaries,  or  did  not  intend  to  set  up  a  claim  within  the 
lines  of  the  deed  of  the  other  party,  it  would  be  proper  ground 
for  saying  that  he  had  not  the  possession,  or  that  it  was  not 
adverse." 
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In  Green  v.  Harman,  svpra.  Chief  Justice  Ruffin  says: 
"There  ought  to  be  some  evidence  of  the  owner's  knowl- 
edge of  the  claim  besides  the  mere  possession  of  so  small  a 
part.  And  if  the  land  taken  is  very  minute^  so  that  an  owner 
of  reasonable  diligence  and  ordinary  vigilance  might  remain 
ignorant  that  it  included  his  land,  the  possession  should 
not  be  deemed  adverse."  But  in  this  case  we  know  the  fact 
that  the  defendant  carelessly  permitted  the  father  of  the 
plaintiff  for  more  than  twenty  years,  and  the  plaintiff  for 
several  years,  to  cultivate  a  considerable  body  of  land, 
including  the  site  of  a  muniment  of  title,  without  bringing 
an  action  for  the  trespass.  There  was  less  than  a  fourth  of 
an  acre  taken  by  the  long  line  of  Wells'  fence  in  the  case 
of  King  v.  WellSy  and  his  counsel  contended  that  when  he 
extended  his  fence  so  as  to  actually  take  in  one-fourth  of  an 
acre,  in  1861,  it  was  no  longer  a  minvie  portion.  Seeming  to 
concede  the  correctness  of  the  position,  if  sustained  by  the 
facts,  the  Court  said  that  the  period  from  1861  to  the  bring- 
ing of  the  action  was  not  sufficient,  omitting  in  the 
computation  the  time  when  the  statute  of  limitations  was 
suspended.  After  examining  the  authorities,  we  conclude 
that,  where  the  extent  of  the  trespass  on  the  part  of  the  junior 
grantee  is  so  great  that  it  should  have  attracted  the  atten- 
tion of  a  vigilant  owner,  and  there  is  no  direct  testimony 
tending  to  excuse  the  negligence  of  the  senior  grantee  in 
failing  to  bring  an  action  against  the  intruder,  there  is  no 
evidence  to  go  to  the  jury  to  rebut  the  presumption  that  the 
former  acquired  title  to  the  extent  of  his  boundaries  at  the 
end  of  the  statutory  period,  which,  in  this  case,  is  seven* 
years.  Lenoir  v.  Soidh,  supra.  In  such  instances  there  is 
no  probable  ground  for  believing  that  the  encroachment 
was  inadvertent  and  without  claim  of  right  on  the  part  of 
the  former,  nor  permissive  or  overlooked  without  fault  on 
the  part  of  the  latter.  There  was  error  in  refusing  the 
instruction  asked,  for  which  there  must  be  a  new  trial. 

Merrimon,  C.  J.,  dissented.  Error. 


182  IN  THE  SUPREME  COURT. 


Greensboro  v,  Hodoin. 


THE  CITY  OF  GREENSBORO  v.  J.  A.  HODGIN,  County  Treasurer, 
and  THE  BOARD  OF  EDUCATION  OF  GUILFORD  COUNTY. 

Constitution  —  Didrihution  of  County  School  Fund  —  Charter 

of  Greensboro — Graded  Schools. 

1.  The  public  fichool  fund  in  any  county,  from  whatever  source  arising, 

must  be  distributed  pro  rata  among  the  several  school  districts, 
respectively,  according  to  the  number  of  children  in  each. 

2.  The  following  provision  in  the  charter  of  the  city  of  Greensboro, 

'*  All  taxes  now  paid,  or  which  hereafter  may  be  paid,  by  the 
citizens  of  the  city  of  Greensboro  for  State  and  county  school 
purpose's  shall  be  paid  by  the  County  Treasurer  to  the  Treasurer 
of  the  city  of  Greensboro,  and,  by  him,  applied  to  the  graded 
schools  of  the  city  as  provided  by  law,"  is  unconstitutional  and 
void. 

8.  The  Legislature  may  provide  that  the  portion  of  the  school  fund 
going  to  any  school  district  may  be  devoted  to  the  support  of 
** graded  schools"  in  such  district,  but  such  ''graded  schools" 
must  be  subject  to  the  public  school  authorities  to  the  extent  of 
enabling  them  at  all  times  to  see  that  proper  school  advantages 
are  extended  to  every  child  entitled  to  attend  the  public  school  in 
such  district. 

This  was  a  Controversy,  submitted  without  action,  and 
heard  before  Armfield,  J.,  at  February  Term,  1890,  of  the 
Superior  Court  of  Guilford  County. 

The  facts  agreed  were  as  follows: 

1.  The  county  of  Guilford  is  divided  into  school  districts, 
ninety-five  for  white  children  and  thirty-eight  for  colored 
children  within  six  and  twenty-one  years  of  age,  including 
two  districts  in  the  city  of  Greensboro,  one  for  white  chil- 
dren and  one  for  colored  children. 

2,  The  number  of  school  subjects,  male  and  female,  white 
and  colored,  in  the  whole  county,  including  the  city,  as 
shown  by  the  census  of  November,  1889,  is  9,577,  and  of 
this  number  6,519  are  white  children  and  3,058  are  colored 
children. 
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3.  In  the  two  districts  aforesaid,  within  the  corporate 
limits  of  the  city  of  Greensboro,  there  are  738  school  subjects, 
and  of  these  465  are  whites  and  237  are  colored. 

4.  The  total  amount  of  the  school  fund,  for  the  whole 
county,  from  all  sources  (there  being  none  from  the  State 
Treasury),  deducting  for  insolvents,  Sheriff's  five  per  cent, 
commissions  and  County  Treasurer's  two  per  cent,  commis- 
sions, is  $15,500,  as  near  as  can  be  estimated,  and  this  sum 
being  reduced  by  $700  for  salary  of  Superintendent  and 
other  necessary  expenses,  leaves  the  net  sum  of  $14,800  for 
apportionment  among  the  districts. 

5.  This  sum  of  $14,800,  divided  among  the  school  sub- 
jects in  the  whole  county,  to-wit,  among  9,577  children,  gives 
81.54  to  each  child. 

6.  Of  said  sum  of  $14,800,  there  is  raised  from  the  city  of 
Greensboro  school  funds  as  follows : 

\ 

15  cents  on  flOO  of  property  listed  for  taxation  (|1 ,264,524)  . .  .8   1 ,896.78 
Polls,  325  at  11.91 620.66 

Total  of  property  and  poll  taxes $   2,517.44 

Add  for  bar-rooms,  $80  each  for  five  bars 400.00 

In  all  from  the  city  of  Greensboro $   2,917.44 

7.  In  the  new  charter  of  the  city  of  Greensboro,  passed  at 
session  of  1888-89,  section  78,  and  ratified  11th  of  March, 
1889,  there  is  this  clau^:  "All  taxes  now  paid,  or  which 
hereafter  may  be  paid  by  the  citizens  of  city  of  Greensboro, 
for  State  and  county  school  purposes,  shall  be  paid  by  the 
County  Treasurer  to  the  Treasurer  of  the  city  of  Greensboro, 
and  by  him  applied  to  the  graded  schools  of  the  city,  as  pro- 
vided by  law." 

8.  The  city  of  Greensboro,  under  said  section  of  said 
charter,  claims  to  be  entitled  to  the  whole  of  said  sum  of 
$2,917.44  paid  by  the  citizens  of  the  city. 
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9.  Deducting  said  sum  of  $2,917.44,  as  claimed  by  the 
city,  from  the  $14,800,  the  net  amount  for  the  whole  county» 
we  have  $11,882.36  for  apportionment  among,  or  on  account 
of  the  children  outside  of  the  city,  to-wit,  8,839,  and  that 
gives  them  $1.34  per  capita,  and  the  sum  of  $2,917.44,  if  sep- 
arated and  paid  over  to  the  city,  as  the  city  claims  shall  be 
done,  apportioned  or  divided  among  the  school  subjects  resi- 
dent in  the  city,  will  give  $3.95  per  capita  to  them. 

10.  The  citv  of  Greensboro  has  demanded  of  defendant 
Hodgin,  County  Treasurer,  to  pay  over  to  the  City  Treasurer 
the  said  sum  of  $2,9^7.44,  raised  from  its  citizens,  and  said 
Hodgin  has  refused  to  pay  over  the  same  for  want  of  any 
appropriation  beyond  the  sum  of  $984,  which  he  has  paid, 
or  is  ready  and  willing  to  pay. 

11.  The  Board  of  Education  for  the  County  of  Guilford 
has  appropriated  and  ordered  to  be  paid  over  to  the  districts, 
or  for  the  districts,  in  the  city  of  Greensboro,  the  sura  of  $984, 
in  the  same  proportion  to  all  the  other  districts  in  the  county, 
and  as  to  the  residue  of  the  school  funds  raised  from  the 
citizens  of  Greensboro,  it  has  refused  to  appropriate  or  order 
its  payment  to  the  City  Treasurer  upon  the  belief,  in  good 
faith  entertained,  that  the  clause  in  the  charter  above  set 
forth  is  in  violation  of  the  Constitution  of  the  State,  and 
contrary  to  the  laws  governing  the  public  school  system, 
but  holds  unappropriated  an  estimated  amount  to  satisfy 
the  city's  demand,  if,  upon  the  facts  herein,  it  is  so  adjudged 
by  this  Court. 

Upon  the  foregoing  facts  the  city  prays  judgment  that  it 
recover  judgment  for  the  sum  raised  by  its  citizens  towards 
the  school  fund  for  1889,  less  the  $984,  which  has  already 
been  appropriated  to  it,  and  the  defendants  pray  judgment 
that  the  clause  of  the  city's  charter,  under  which  the  city 
claims,  be  held  unconstitutional  and  inoperative,  and  the 
Board  of  Education  be  adjudged  to  go  on  and  apportion  the 
fund,  left  in  hand  to  await  the  decision  of  the  Court,  among 
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all  the  districts  in  the  county  as  directed  under  the  Cousti- 
tation  and  general  school  law  ef  the  State. 

The  Court  gave  judgment  as  follows: 

"1.  That  section  78  of  the  charter  of  plaintiff,  enacted  by 
the  General  Assembly  at  its  session  of  1888,  ratified  11th 
March,  1889,  the  same  as  mentioned  in  the  case  agreeed,  is 
constitutional. 

"2.  That  the  taxes  to  be  paid  over  to  the  treasurer  of  the 
plaintiff  by  virtue  of  said  section,  are  the  taxes  levied  on 
property  and  poll,  and  do  not  include  the  tax  on  license  to 
sell  spirituous  and  malt  liquors. 

"  3.  That  the  defendants  set  apart  and  pay  to  the  treas- 
urer of  the  plaintiff  all  taxes  paid  by  the  citizens  of  the  city 
of  Greensboro  on  property  and  poll  levied  for  State  and 
county  school  purposes,  to-wit,  the  sum  of  $2,517.44. 

"4.  That  plaintiff  recover  of  defendants  the  costs  of  this 
controversy  without  action." 

From  this  judgment  the  plaintifi'  appealed,  assigning  as 
error  that  the  Court  construed  "the  78th  section  of  the  city 
charter  so  as  to  not  include  the  taxes  paid  for  liquor  license 
in  the  amount  which  should  be  paid  to  the  City  Treasurer." 
The  plaintiff  appealed  in  open  Court,  and  assigns  for  error 
such  construction  of  the  statute  and  refusal  to  give  judgment 
for  the  whole  amount  claimed. 

The  defendant  also  appealed,  assigning  as  error  that  the 
Court  "adjudges  the  78th  section  of  the  plaintiff's  charter 
constitutional,  and  directs  defendant  to  set  apart  and  pay  to 
the  treasurer  of  plaintiff  the  taxes  paid  by  the  citizens  of 
Greensboro  on  property  and  poll  levied  for  State  and  county 


school  purposes." 

Mr.  J,  T,  Morehead  (by  brief),  for  plaintiff. 
Messrs.  DiUard  &  King  (by  brief),  for  defendant. 

Merrimon,  C.  J.:  The  organic  law  of  this  State  requires 
and  provides  for  the  free  education  of  the  people.     The  9th 


186  IN  THE  SUPREME  COURT. 

QREBNSBORO  V,  HODOIN. 

article  of  the  Constitution  is  devoted  exclusively  to  the  sub- 
ject of  education.  It  declares  its  prime  importance,  and  that 
it  shall  "  forever  be  encouraged."  The  second  section  of  that 
article  provides  that  "the  General  Assembly,  at  its  first  ses- 
sion under  this  Constitution,  shall  provide,  by  taxation  and 
otherwise,  for  a  general  and  uniform  system  of  public  schools, 
wherein  tuition  shall  be  free  of  charge  to  all  children  of  the 
State  between  the  ages  of  six  and  twenty-one  years."  Thus, 
the  Legislature  is  required  to  promote  popular  education  by 
devising  and  establishing  a  plan — a  scheme — consisting  of 
necessary  and  well-appointed  constituent  parts,  and  the  whole 
organized  into  a  complete  system  of  public  schools.  Such  sys- 
tem must  be  general — not  local — not  limited  to  one  or  more 
places  or  localities  in  the  State;  it  must  extend  and  prevail 
throughout  its  borders;  and  so,  also,  it  must  be  uniform  in 
all  material  respects  as  contemplated  by  the  Constitution— 
that  is,  the  system  cannot  be  so  regulated  by  statute  as  that 
it  will  apply  and  operate  as  a  whole  in  some  places,  localities 
and  sections  of  the  State,  and  not  in  the  same,  but  in  differ- 
ent ways,  in  othe^  places,  localities  and  sections.  An  essen- 
tial requirement  of  the  provision  above  recited  is  that  the 
system,  whatever  it  may  be,  in  whatever  manner  constituted, 
must  be  general  and  uniform  as  a  whole,  and  therefore  so 
in  all  its  material  parts,  the  purpose  being  to  extend  to  all 
the  children  within  the  prescribed  ages,  wherever  they  may 
reside  in  the  State,  the  same  opportunity  to  obtain  the  bene- 
fits of  education  in  free  public  schools — certainly  to  the 
extent  that  the  State  itself  shall  supply  means  to  support 
such  schools.  The  provision  declares  that  tuition  in  such 
schools  "  shall  be  free  of  charge  to  all  the  children  of  the 
State  between  the  ages  of  six  and  twenty-one  years" — not  to 
one  child  more  or  less  than  another,  nor  to  children  in  one 
place  or  locality  more  than  another. 

The  fourth  section  of  the  article  cited  above  prescribes 
what  property  and  funds  of  the  State  shall  be  devoted  to 
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the  support  of  such  schools,  and  it  declares  that  the  same 
"shall  be  faithfully  appropriated  for  establishing  and  main- 
taining in  this  State  a  system  of  free  public  schools,  and  for 
DO  other  uses  or  purposes  whatsoever."  Obviously,  this 
clause  has  reference  to  the  general  and  uniform  system  of 
public  schools  referred  to  above.  The  means  so  provided, 
and  required  to  be  provided,  are  to  be  faithfully  appropriated 
and  devoted  to  the  support  of  such  system  of  schools — not 
in  one  place  or  locality  more  or  less  than  another,  but  in  all 
places  in  and  throughout  the  State  in  like  manner  and  just 
and  equal  proportion. 

A  very  material  part  of  the  fund  thus  devoted  to  the 
support  of  public  schools  is  taken  from  the  ordinary  rev- 
enue of  the  State,  raised  by  taxation,  but  this  does  not 
imply,  nor  does  it  follow,  that  the  fund  thus  raised  is  to  be 
distributed  to  the  support  of  schools  located  in  the  neigh- 
borhood of  those  tax-payers  who  paid  the  taxes,  or  most, 
thereof,  but  it  is  to  be  distributed  as  nearly  as  may  be  per 
capita  for  the  education  of  all  the  children  in  the  State,  as 
prescribed,  without  regard  to  who  paid  the  taxes,  or  the 
locaHty  from  which  the  fund,  or  most  of  it,  came.  The 
State  supports  the  system  of  schools  out  of  certain  of  its 
specified  resources,  and  its  ordinary  revenue  to  a  large 
extent,  and  withou,t  charge  to  those  who  send  their  children 
to  such  schools,  and  this  is  a  chief  purpose  of  the  system. 
It  is  deemed  .essential  by  the  State  and  the  people,  and 
they  have  declared  in  their  organic  law  that  all  the  children 
of  the  State,  as  prescribed,  rich  and  poor  alike,  shall  have 
free  opportunity  to  share  in  the  benefits  of  such  schools 
without  charge,  and  there  appears  a  clear  purpose  to  extend 
such  benefits  equally  to  all — every  one — without  distinction 
as  to  individuals  or  localities. 

But  the  funds  necessary  for  the  support  of  public  schools  — 
the  public  school  system — are  not  derived  exclusively  from 
the  State.      The   Constitution    plainly    contemplates    and 
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intends  that  the  several  counties,  as  such,  shall  bear  a  mate- 
rial part  of  the  burden  of  supplying  such  funds.  Section  3 
of  the  article  cited,  provides  that,  *'Each  county  of  the  State 
shall  be  divided  into  a  convenient  number  of  districts,  in 
which  one  or  more  public  schools  shall  be  located  four 
months  in  every  year;  and  if  the  commissioners  of  any 
county  shall  fail  to  comply  with  the  aforesaid  requirements 
of  this  section,  they  shall  be  liable  to  indictment."  The 
duty  thus  imposed  upon  the  county  commissioners  is  peremp- 
tory, and  it  is  intended  that  they  shall  discharge  it,  and 
they  fail  to  do  so  at  their  serious  peril.  But  how  can  they 
maintain  such  schools  without  means  to  do  so?  The  neces- 
sary inference  is  that  the  Legislature  shall  invest  the  proper 
county  authorities  with  power  to  levy  taxes  in  their  respec- 
tive counties  for  the  support  of  such  schools.  Otherwise, 
the  provision  just  recited  would  be  meaningless  and  prac- 
tically nugatory. 

That  the  Constitution  intends  that  each  county,  as  such, 
shall  have  permanent  constituent  connection  with  the  pub- 
lic school  system,  and  join  in  the  support  of  such  schools 
within  its  bounds,  appears  further  in  that  the  fifth  section 
of  the  article  thereof  cited,  prescribes  and  defines  what 
property  and  resources  of  the  several  counties  shall  consti- 
tute the  "  County  School  Fand,^^  and  it  declares  and  requires 
that  such  fund  "  shall  belong  to  and  remain  in  the  several 
counties,  and  shall  be  faithfully  appropriated  for  establish- 
ing and  maintaining  free  public  schools  in  the  several  coun- 
ties of  this  State:  Provided^  That  the  amount  collected  in 
each  county  shall  be  annually  reported  to  the  Superintend- 
ent of  Public  Instruction."  It  seems  that  the  settled  pur- 
pose in  making  the  counties  of  the  State  severally  constitu- 
ent parts  of  the  public  school  system  is  to  give  it  additional 
strength  and  greater  local  efficiency.  It  facilitates  in  some 
measure  the  distribution  of  taxes  paid  for  the  support  of 
such  schools  in  the  counties  where  they  were  levied,  and 
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this,  it  seems,  is  not  deemed  unreasonable  or  unjust.  But, 
whatever  the  motive,  the  provision  and  purpose  appear. 

As  we  have  seen,  the  general  school  fund  of  the  State  is 
distributed  to  each  county  in  proportion  to  the  number  of 
children  in  each  within  the  age  prescribed.  The  county 
school  fund  must  be  disbursed  in  the  county  to  which  it 
belongs,  and  in  addition  to  that  supplied  by  the  State.  The 
clause  of  the  section  last  above  recited  provides  that  the 
county  school  fund  "shall  belong  to  and  remain  in  the  sev- 
eral counties."  It  would  be  idle  to  bear  the  burden  of  the 
inconvenience  and  expense  of  a  county  school  fund,  if  it  is 
to  be  considered  and  treated  as  a  part  of  the  general  public 
school  fund  of  the  State.  In  that  case  the  funds  that  make 
up  the  county  school  fund  might  as  well  be  paid  into  the 
Slate  treasury  ct  once.  We  may  add  that  the  Legislature 
has  uniformly  interpreted  the  clause  last  mentioned  as  we 
have  done.  We  do  not  doubt  the  correctness  of  our  inter- 
pretation of  it. 

We  think,  also,  that  the  Constitution  intends  and  requires 
that  the  State  and  county  school  funds  shall  be  distributed 
to  the  several  school  districts  in  the  county  in  such  ^vay  as 
to  extend  to  all  the  children  thereof,  as  nearly  as  practicable, 
equal  school  opportunities  and  advantages,  and  as  to  make 
the  school  term  or  terms  in  each  district  in  every  year,  as 
nearly  as  may  be,  equal  with  the  same  of  every  other  dis- 
trict in  the  county.  This  is  necessary  to  just  equality. 
Indeed,  to  this  end.  Article  9,  section  3,  requires  that, 
"Each  county  of  the  State  shall  be  divided  into  a  convenient 
number  of  districts,  in  which  one  or  more  public  schools 
shall  be  maintained  at  least  four  months  in  every  year." 
This  provision  is  very  important  and  should  be  very  scrupu- 
lously observed.  It  is  thus  the  school  funds,  from  whatever 
source  they  come,  reach  the  beneficiaries. 

As  we  have  seen,  the  public  school  fund  of  the  State  must 
be  distributed  to  the  several  counties  in  proportion  to  the 
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number  of  school  children  in  each.  It  is  likewise  required 
that  the  funds  supplied  by  the  counties  shall  supplement 
that  of  the  State,  and  be  distributed  in  the  counties  supply- 
ing the  same,  as  pointed  out  above.  The  Constitution  as 
certainly  applies  and  directs  the  distribution  of  the  public 
school  funds  of  the  different  counties  within  the  county  sup- 
plying the  same,  as  that  of  the  State,  for  the  like  considera- 
tions and  substantially  in  the  same  terms.  Such  county 
fund  is,  by  the  Constitution,  devoted  to  the  support  of  the 
"general  and  uniform  system  of  public  schools"  in  the 
county  to  which  it  belongs,  and  hence  the  Legislature  has 
no  power  to  divert  it,  or  any  part  thereof,  from  its  applica- 
tion as  above  explained;  nor  has  it  power  to  divert  the  State 
fund  appropriated  to  the  support  of  such  schools,  from  its 
application  as  indicated  above. 

Some  question  has  been  made  as  to  whether  or  not  the  Leg- 
islature has  power  to  provide  by  statute  that  parts  of  the  State 
and  county  public  school  funds  shall  be  appropriated  to  the 
support  of  "  Graded  Schools,"  organized  as  allowed  by  law. 

While  the  Legislature  has  power  to  devise  and  establish 
a  general  and  uniform  system  of  public  schools,  and  to 
amend  or  modify  the  existing  system,  consistently  with  the 
Constitution,  it  certainly  cannot  provide  for  and  establish 
particular  kinds  of  schools  in  particular  cities,  towns  and 
localities,  that  offered  greater  or  less  advantage  than  the 
public  schools,  to  the  disadvantage  or  detriment  of  the  lat- 
ter in  any  respect.  We  think,  however,  that  where  "  Graded 
Schools"  are,  or  may  be,  established  in  regular  school  dis- 
tricts, with  the  sanction  of  law,  and  they  are  required  to 
afford  to  the  children  therein  substantially  the  same  school 
opportunities  and  advantages  as  do  the  ordinary  public 
schools,  the  Legislature  can  provide  by  statute  that  the  por- 
tion of  the  public  school  funds,  county  and  State,  going  to 
such  school  districts  respectively,  shall  be  devoted  to  the 
support  of  such  "  Graded  Schools "  in  the  school  district 
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where  they  respectively  exist.  But  such  "Graded  Schools" 
must  be  made  subject  to  the  public  school  authorities,  cer- 
tainly to  the  extent  of  enabling  them  freely  and  at  all  times 
to  see  that  proper  school  advantages  in  every  respect  are 
extended  to  every  child  entitled  to  attend  the  public  school 
in  the  school  district  where  the  "  Graded  School  "  is  located. 
The  latter  must  fully  supply  the  place  of  the  public  school, 
whatever  additional  and -larger  advantages  it  may  afford. 

For  the  reasons  stated  above,  we  are  clearly  of  opinion 
that  section  78  of  the  statute  (Private  Acts,  1889,  ch.  219), 
which  recites  that  *'  all  taxes  now  paid,  or  which  hereafter 
may  be  paid  by  the  citizens  of  the  city  of  Greensboro,  for 
State  and  county  school  purposes,  shall  be  paid  by  the  County 
Treasurer  to  ihe  Treasurer  of  the  city  of  Greensboro,  and 
by  him  applied  to  the  Graded  Schools  of  the  city  as  provided 
by  law,"  is  repugnant  to  the  constitutional  provisions  cited 
above,  and,  therefore,  void,  and  we  so  declare. 

It  follows  that  so  much  of  the  judgment  as  the  plaintiff 
appealed  from  must  be  afBrmed,  and  so  much  thereof  as 
defendants  appealed  from  must  be  reversed,  and  judgment 
entered  for  the  defendants  in  the  Court  below.  To  that  end 
let  this  opinion  be  certified  to  the  Superior  Court. 

Judgment  affirmed  in  part  and  reversed  in  part. 
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S.  E.  KOONCE  V.  THE  BOARD  OF  COMMISSIONERS  OF  JONES 

COUNTY. 

County  Treasurer  —  Compensaiion  —  Pleading  —  Complaint- 
Mandamus  to  Board  of  Commissioners. 

1.  The  plaintiff,  Sheriff  and  ex  officio  County  Treasurer  and  Treasurer  of 

t)ie  County  Board  of  Education,  brought  an  action  against  the 
Board  of  County  Comnoissioners  for  compensation  for  the  yean 
1881  to  1885.  In  his  complaint  he  alleged  that  the  defendants  bare 
not  only  refused  to  audit  and  allow  him  the  sum  demanded  as 
commissions,  but  have  refused  to  audit  and  allow  him  any  com- 
missions:  Held,  that  an  admission  by  plaintiff  that  an  aliowaoce 
had  been  made  him  as  treasurer  of  the  educational  fund  is  not  an 
acknowledgment  of  a  settlement  in  full  for  his  services  as  Couotj 
Treasurer:  Held  further,  that  an  allegation  that  he  has  accouoted 
for  all  moneys  received  and  disbursed  by  him  as  County  Tress- 
urer  during  the  years  mentioned  is  not  an  admission  that  the 
defendants  have  made  him  an  allowance  on  the  moneys  so 
accounted  for,  or  that  they  have  audited  or  paid  his  claim. 

2.  If  the  Board  of  County  Commissioners  refuse  to  consider  his  claim, 

the  proper  remedy  is  by  mandamus  to  compel  action  on  the 
subject. 

3.  Under  the  law,  every  County  Treasurer  is  entitled  to  compensation 

for  his  labor  and  responsibility,  in  no  case  less  than  two  and  a 
half  per  cent,  per  annum  on  the  amount  collected,  where  it  can- 
not exceed  two  hundred  and  df ty  dollai  s. 

This  was  a  civil  action,  tried  at  Fall  Term,  1889,  of  the 
Superior  Court  of  Jones  County,  before  Boykin,  J. 

The  Judge  intimated  that  upon  the  pleadings,  as  amended 
in  accordance  with  the  suggestions  of  Shipp,  /.,  made  at  a 
previous  term,  the  plaintiff  could  not  recover;  whereupon, 
the  plaintiff  submitted  to  judgment  of  nonsuit  and  appealed. 

The  pleadings  were  as  follows: 

COMPLAINT  AS  AMENDED  AFTER  THE  RULING  OF  JUDGE  SHIPP. 

The  plaintiff  complains,  and  alleges — 
1.  That  he  was  appointed  and  duly  qualified  and  inducted 
into  the  office  of  Sheriff  of  Jones  County  on  the  7th  day  of 
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February,  1881 ;  that  since  which  time,  to-wit,  the  7th  day 
of  February,  1881,  by  regular  election  to  said  oflBce,  he  has 
been  the  duly  qualified  and  acting  Sheriff  of  said  county  of 
Jones,  and  still  fills  said  office,  giving  all  bonds  required 
thereby,  and  rendering  in  due  course  an  account  of  the  funds 
coming  into  his  hands,  and  the  obligations  and  duties  of  the 
said  office  of  Sheriff. 

2.  That,  before  this  plaintiff's  first  qualification  and  enter- 
ing on  the  duties  of  said  office  of  Sheriff  as  aforesaid,  the 
office  of  Treasurer  of  the  county  of  Jones,  under  the  general 
provisions  of  the  statute  had  been  abolished,  and  by  virtue 
of  the  Act  of  Assembly  (The  Code,  §  770),  this  plaintiff,  as 
Sheriff,  has,  ex  officio^  been  tlie  Treasurer  of  the  county  of 
Jones,  and  during  said  time  has  performed  all  the  duties 
and  obligations  of  Treasurer  aforesaid. 

3.  That,  since  his  qualification  as  Treasurer  aforesaid,  and 
holding  said  oflBce,  the  tax-lists  for  the  years  1881,  1882, 
1883, 1884, 1885  have  been  duly  placed  in  his  hands,  and 
he  has  held  and  disbursed  the  funds  arising  therefrom  as 
Treasurer  aforesaid,  for  the  first  four  years  above  enume- 
rated, and  has  regularly  accounted  therefor  to  the  proper 
authorities,  except  for  said  list  of  1885,  the  funds  arising  from 
which  he  stands  ready  and  willing  to  account  for. 

4.  That,  as  Treasurer  ex  officio  of  the  county  of  Jones,  he 
has  received  no  compensation  nor  commissions  for  the  years 
above  mentioned,  and  he  alleges  that  he  is  entitled  to  the 
compensation  of  Treasurer  provided  in  the  Act  of  Assembly 
(The  Code,  §  770),  as  he  is  informed  and  believes. 

4  J,  That  plaintiff's  commissions  as  Treasurer  of  the  county 
of  Jones  aforesaid,  during  the  years  1881, 1882, 1883, 1884, 
1885,  are  reasonably  worth  the  sum  of  fifteen  hundred  and 
eight-five  dollars  and  four  cents. 

5.  The  tax-lists,  including  county  and  school  funds  which 
have  come  into  the  hands  of  plaintiff  for  the  years  above 
named  are  as  follows  in  amounts: 

106—13 


194  IN  THE  SUPREME  COURT. 

KOONCE  V.   COMMIBSIONERS. 

1881 $5,780.01 

1882 6,581.79 

1883. 13,642.33 

1884 8,914.47 

1885 4,721.83 

on  which  the  commissions,  as  plaintiff  is  advised,  informed 
and  believes,  would  be  as  follows,  1|  per  cent,  for  receipts, 
and  2J  per  cent,  for  disbursements,  to-wit,  for 

1881  1}  per  cent  for  receipts,  |  86.60;  2i  per  ct.  for  disbursem'ts,  $144.50 

1882  "     **       "      *•        **  98.71;   "     **     •*     "  *•  164.44 

1883  '*  **  "  *'  **  204.70;  *'  **  '*  **  "  341.18 
1884**  **  "  **  **  133.11;  "  **  "  *•  *'*  22285 
1885 "     '*      "      "        *'             70.82;   "     "     *•     •*              "  118.04 

making  a  total  for  commissions  for  said  years,  due  plaintiff, 
of  $1,585.04. 

6.  That  during  said  j'ears  the  plaintiff  has  been  allowed, 
as  he  is  advised,  informed  and  believes,  as  Treasurer  of 
County  Board  of  Education,  the  sum  of  two  and  one-half 
per  cent,  commissions,  which  he  has  duly  received,  which 
list  and  percentage  therein  is  as  follows: 

1881tax-li8t $  2,866.49;  2^  per  cent $  71.66 

1882  **       3,039.34;   ♦*     **      *'     75.88 

1883  **       4,430.85;    »*     **      *'     110.77 

1884  **       3,066.70;   "     '*      " 7666 

1885  "       2,316.82;   "     '*      "     57.92 

making  total  commissions  as  Treasurer  of  the  County  Board 
of  Education,  as  he  is  advised,  informed  and  believes,  the 
sum  of  $392.89. 

7.  That  plaintiff  has  demanded  of  the  defendant  Board, 
payment  of  the  said  commissions  as  Treasurer  of  the  county 
of  Jones,  which  they  refuse  to  allow  or  pay  to  plaintiff. 

8.  That  the  plaintiff  presented  the  aforesaid  claim  to  the 
defendant   Board   of   Commissioners    to    be    audited   and 
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allowed ;  that  the  said  Board  refused  to  audit  and  allow  said 
claim  and  refused  to  audit  or  allow  any  commissions  to 
plaintiff. 

9.  That  the  defendant  Board  stated  to  plaintiff  at  the 
time  of  the  demand  aforesaid,  that  it  would  not  allow  the 
commissions  aforesaid  as  asked  for,  for  the  reason  that  it  was 
not  assured  of  its  legal  liability  under  the  statute,  and  pro- 
posed that  plaintiff  and  defendant  should  submit  the  matter 
to  the  judgment  of  the  Court,  as  to  plaintiflF's  commissions. 

Wherefore,  the  plaintiff  prays  that  he  may  recover  of  the 
defendant  Board  of  Commissioners  the  sum  of  $1,585.04  and 
the  costs  of  this  action,  and  that  he  may  have  such  other 
and  further  relief,  etc. 

ANSWER. 

The  defendant  answers  the  complaint — 

1.  It  does  not  deny  the  first,  second  and  third  articles  of 
the  complaint. 

2.  It  denies  the  fourth  article  of  the  complaint  on  infor- 
mation, advice  and  belief,  and  says  that  it  is  advised  that 
such  ex  officio  Treasurer  is  entitled  to  such  compensation,  not 
exceeding  one-half  of  one  per  cent,  on  moneys  received,  and 
not  exceeding  two  and  a  half  per  cent,  on  moneys  disbursed 
by  him,  as  the  Board  of  Commissioners  may  allow,  subject 
to  the  proviso  in  section  770  of  The  Code. 

2J.  It  denies  the  allegation  of  article  four  and  a  half  of 
the  complaint. 

3.  It  denies  the  fifth  article  of  the  complaint,  in  so  far  as  it 
alleges  that  the  plaintiff  is  entitled  to  any  sura  of  money 
whatever  for  commissions,  as  alleged  in  said  article  of  the 
complaint,  as  it  is  informed,  advised  and  believes. 

4.  In  answer  to  article  six  of  the  complaint,  it  says  it  is 
informed  and  believes  that  the  plaintiff  was  allowed  two 
and  a  half  per  cent,  commissions  on  the  amount  collected 
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for  school  fund,  and  that  the  same  was  allowed  by  said  Board 
of  Commissioners,  as  defendant  is  informed  and  believes,  in 
full  of  compensation  to  said  Treasurer. 

5.  It  does  not  deny  the  seventh  article  of  the  complaint. 

And  for  further  answer,  defendant  says — 

1.  That  settlements  were  had  of  the  accounts  of  said 
ex  officio  Treasurer  for  the  year  1881  lo  1884  inclusive,  as 
stated  in  article  third  of  the  complaint,  and  no  claim  was 
made  by  plaintiff  for  compensation  as  such  ez  officio  Treas- 
urer, except  the  amount  allowed  as  stated,  as  defendant  is 
informed  and  believes. 

2.  That  more  than  three  years  have  elapsed  since  the 
cause  of  action  for  collection  for  years  prior  to  year  1883, 
and  before  the  commencement  of  this  action,  as  appears 
from  the  summons  and  complaint,  to  which  reference  is 
made. 

3.  That  it  is  advised  and  believes  that  plaintiflF  cannot 
maintain  this  action,  because  plaintiff,  as  such  ex  officw 
Treasurer,  was  only  entitled  to  such  compensation  (not  to 
exceed  the  amounts  stated  in  said  sectipn  770  of  The  Code) 
as  the  Board  of  Commissioners  may  allow,  and  it  is  not 
alleged  in  the  complaint  that  any  amount  has  been  allowed 
by  said  Board  of  Commissioners,  for  such  compensation,  nor 
has  any  amount  been  allowed,  as  defendant  is  informed  and 
believes,  other  than  said  commissions  on  said  school  nloney 
as  stated. 

Wherefore,  defendant  demands  judgment,  that  it  go  with- 
out day,  for  such  further  reKef,  &c.,  and  costs. 

RULING   OF   JUDGE   SHIPP   AT   SPRING   TERM,   1889. 

In  this  cause  it  was  agreed  that  the  answer  should  be 
regarded  and  treated  as  a  demurrer  to  the  complaint. 

The  plaintiff  alleges  that  he,  acting  as  Treasurer,  is  enti- 
tled to  commissions  amounting  to  ihe  sum  of  $1,500,  or 
thereabouts. 
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He  alleges  that  he  "has  demanded  of  the  defendant 
Board  payment  of  said  commissions  as  Treasurer,  or  acting 
as  such,  which  they  refuse  to  allow  or  pay  to  the  plaintiff." 
(See  paragraph  seven  of  complaint.) 

It  appears  to  the  Court  that  the  amount  of  the  commis- 
sions to  be  allowed  is,  to  some  extent,  at  least,  a  matter  of 
discretion.    The  maximum  being  fixed  by  The  Code,  §  770. 

Assuming  the  facts,  as  stated,  to  be  true,  the  plaintiff  is 
apparently  entitled  to  some  commission.  The  amount, 
however,  is  uncertain  and  indefinite.  It  does  not  appear 
that  a  request  or  demand  has.been  made  upon  the  Board^of 
Commissioners,  or  the  county,  to  audit,  adjust  or  allow  this 
special  claim.  It  appears  to  the  Court  that  the  complaint 
is  defective  in  this  respect.  (See  paragraph  757,  The  Code^ 
&c.;  see  Jones'  Case,  Vol.  73,  and  cases  cited  therein.) 

It  may  be  that  the  plaintiff  can  amend  his  complaint. 

In  this  view  of  the  case,  the  demurrer  must  be  sustained, 
and  the  plaintiff  may  amend,  as  he  is  advised.  The  defend- 
ant may  answer  the  amended  complaint,  the  terms  for  the 
amendment  to  be  in  the  discretion  of  the  succeeding  Court. 

AMENDED    ANSWER. 

The  defendant  answers  the  amended  complaint,  and,  in 
addition  to  the  original  answer — 

1.  It  denies  the  allegations  contained  in  the  fifth  article 
of  the  complaint. 

2.  It  denies  the  allegations  contained  in  the  eighth  article 
of  the  complaint. 

3.  It  denies  the  allegations  in  the  ninth  article  of  the 
complaint. 

5.  And  it  reaflBrms,  and  makes  a  part  hereof,  all  the 
denials  and  defences  set  up  in  the  original  answer  filed 
herein. 
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PLAINTIFF  S   REPLY. 

The  plaintiff,  replying  to  the  second  cause  of  defence,  as 
set  out  in  the  answer,  savs — 

1.  That  the  allegations  of  fact  in  the  first  article  thereof 
are  untrue,  as  plaintiff  is  advised,  informed  and  believes, 
and  he  denies  the  same. 

2.  In  answer  to  the  allegation  in  the  second  article  thereof, 
he  says  that  he  denies  that  more  than  three  years  have 
elapsed  before  the  commencement  of  this  action  since  the 
cause  of  action  of  plaintiff,  or  any  part  thereof,  accrued. 

Messrs.  C.  Manly  and  F.  M.  Sirnmons,  for  plaintiff. 
Mr.  P.  M.  Pearsall  (Messrs.  Green  &  Stevenson  filed  a  brief), 
for  defendant. 


Avery,  J. — after  stating  the  facta:  The  plaintiff  was  tx 
officio  Treasurer  of  the  county  by  virtue  of  his  election  to 
the  office  of  Sheriff,  and  became,  in  the  same  way,  Treasurer 
of  the  County  Board  of  Education.  The  Code,  §§  768  to  771. 
For  his  services  in  collecting  and  disbursing  the  ordinary 
county  fund.  The  Code  (§  770)  declares  that  he  shall  "receive 
as  a  compensation  in  full  of  all  services  required  of 
him  such  sum,  not  exceeding  one-half  of  one  per  cent,  on 
moneys  received,  and  not  exceeding  two  and  a  half  per  cent,  on 
moneys  disbursed  by  him,  as  the  Board  of  Commissioners  of  the 
county  may  alloiv:  Provided,  that  in  counties  where  his  com- 
pensation cannot  exceed  tuo  hundred  and  fifty  dollars,  the  said 
Treasurer  may  be  allowed  a  sum  not  exceeding  two  and  a  half 
per  cent,  on  his  receipts  and  disbursements." 

The  plaintiff  alleges  in  the  sixth  paragraph  of  the  com- 
plaint that  an  allowance  has  been  made  to  him  of  two  and 
a  half  per  cent,  of  the  sum  total  received  and  disbursed  by 
him  in  the  capacity  of  Treasurer  for  the  County  Board  of 
Education  for  the  five  years  from  1881  to  1885,  both  inclu- 
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sive.  He  alleges  further,  in  substance,  that  the  defendants 
liave  not  only  refused  to  avdit  and  allow  the  mm  demanded  for 
services  as  Treasurer  of  the  county,  but  have  refused  to  avdit 
Of  allow  any  commissiona  to  hiin,  and  have  assigned  as  the 
reason  for  failing  to  comply  with  his  demand  that  they 
denied  their  legal  liability  to  pay  him  any  compensation  as 
County  Treasurer,  and  proposed  to  make  him  an  allowance 
only  when  forced  to  do  so  by  judgment  of  the  Court. 

The  plaintiff  is  required,  as  Treasurer  of  the  Board  of 
Education,  to  file  a  separate  bond  with  different  conditions 
from  those  embraced  in  that  given  in  his  capacity  of  County 
Treasurer,  and  in  case  of  any  breach  an  action  must  be 
brought  by  the  County  Board  of  Education;  whereas  for 
any  default  in  accounting  for  the  county  funds  proper,  he 
must  be  sued  by  the  Board  of  County  Commissioners.  The 
Cod€f  §§  766  and  2554 ;  County  Board  of  Education  v.  Bate- 
maj},  102  N.  C,  57.  We  do  not,  therefore,  concede  the  cor- 
rectness of  the  position  taken  by  the  defendant,  that  the 
admission  by  the  plaintiff  that  an  allowance  had  been  made 
to  him  for  collecting  and  paying  out  the  educational  fund 
was  an  acknowledgment  of  a  settlement  in  full  for  his  ser- 
vices in  both  capacities.  And  we  cannot  concur  in  the  view 
that  the  plaintiflF,  in  alleging  in  the  third  paragraph  of  the 
complaint!  that  he  has  accounted  for  all  moneys  received 
and  disbursed  by  him  as  Treasurer  of  the  county  for  five 
years  preceding  the  year  1885,  has  admitted  that  the  defend- 
ants have  made  him  an  allowance  on  the  moneys  so  accounted 
for,  or  audited  or  paid  his  claim,  especially  when  he  subse- 
quently says,  in  explicit  terms,  that  they  have  refused  to 
either  audit  or  pay,  and  have  invited  him  to  resort  to  his 
legal  remedy. 

It  is  well  settled  that  where  County  Commissioners  are 
clothed  by  law  with  power  to  make  or  not  to  make  any  allow- 
ance at  all  to  an  oflBcer  for  his  services,  as  they  may  think 
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best  for  the  public  welfare,  the  Court  cannot  control  their 
discretion  by  a  writ  of  mandamus.  But  where  they  refuse  to 
entertain  the  question  or  exercise  the  discretion  given  to 
them  in  reference  to  it,  the  Courts  will  enforce  action  by 
mandamtiSy  where  no  other  legal  remedy  exists.  Moses  on 
Mandamus,  p.  104.  In  the  case  of  Boner  v.  AudiioTy  65 
N.  C,  643,  while  conceding  the  unqualified  discretion  of 
the  auditor  in  allo.wing  or  rejecting  claims  presented  against 
the  State,  Justice  Reade,  delivering  the  opinion,  said:  '*The 
most  this  Court  could  do,  would  be  to  order  the  Auditor  to 
examine  the  claim  and  report  the  fact,  with  his  opinion,  to 
the  General  Assembly." 

If  the  Board  of  County  Commissioners  refused,  therefore, 
to  entertain  the  plaintiff's  request  to  consider  his  claims  and 
say  whether  he  was,  in  their  opinion,  entitled  to  any  com- 
pensation for  his  services,  we  think  that  there  is  no  other 
remedy  provided  by  law  but  a  mandamus  to  compel  action 
upon  the  subject.  If  the  defendants  deny  that  they  refused 
to  act  as  alleged,  then  an  issue  was  thereby  raised,  and  should 
have  been  submitted  to  the  jury  preliminary  to  entertaining 
the  motion  for  a  writ  of  mandamus.  We  are  not  prepared  to 
admit  that  the  defendants  had  such  absolute  discretion  that 
they  could  compel  a  Sheriff  to  assume  grave  responsibility 
in  the  receipt  and  collection  of  the  whole  county  fund  proper, 
and  to  file  a  bond  and  subject  himself  to  the  risk  incident 
to  the  accountability  thus  devolved  upon  him,  and  then 
deny  him  an}^  compensatiou  whatever  after  he  had  rendered 
a  faithful  account  of  his  trust.  Such  a  construction  of  the 
law  would  practically  confer  upon  the  County  Commission- 
ers the  power  to  compel  an  officer  objectionable  to  them  to 
resign  for  want  of  support,  and  stretch*  their  discretion  to 
provide  for  a  favorite  who  supplanted  him. 

We  think  that  the  law,  fairly  interpreted,  was  intended 
to  give  to  every  County  Treasurer  a  compensation  for  his 
labor  and  responsibility,  that  in  no  case  should  be  less  than 
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two  and  a  half  per  cent,  per  annum,  on  the  amount  collected, 

where  it  cannot  exceed  two  hundred  and  fifty  dollars. 

The  judgment  of  nonsuit  must  be  set  aside,  and  a  new 

trial  granted. 

Venire  de  novo. 


F.  G.  SIMMONS,  Executor,  v.  GEO.  E.   ANDREWS,  Administrator. 

Appeal^ Sdtlement  of  Case  on  Appeal — Duty  of  Appellant — 

Jiidge^s  Failure  of  Memory, 

1.  It  18  the  duty  of  an  appellant,  after  the  service  of  the  counter- case  on 

appeal  by  the  appellee,  to  immediately  request  the  Judge  to  fix  a 
time  and  place  for  settling  the  case. 

2.  If  he  fails  to  do  so  till  after  so  great  a  lapse  of  time  that  the  Judge  is 

unable  to  remember  what  took  place  at  the  trial,  the  judgment 
wiU  be  affirmed  if  there  are  no  errors  on  the  face  of  the  record 
proper;  but  if  application  is  made  within  a  reasonable  time,  and 
the  Judge  is  unable  to  settle  the  case  on  account  of  an  indistinct 
memory  as  to  what  took  place  at  the  trial,  a  new  trial  will  be 
granted. 

3.  It  is  the  duty  of  the  appellant,  if  the  case  on  appeal  is  not  settled,  to 

show  afiSrmatively  that  the  fault  is  not  his. 

4.  If  no  exceptions  are  stated  by  appellant  in  the  case  on  appeal,  and 

there  are  no  errors  in  the  record  proper,  the  judgment  will  be 
affirmed. 

5.  Quere :  If  the  surety  on  the  bond  given  on  appeal  from  the  Justipe  to 

the  Superior  Court  is  a  **  party"  who  can  appeal  from  the  judg- 
ment of  the  latter  Court. 

This  was  a  civil  action,  tried  before  Shippy  /.,  at  March 
Term,  1889,  of  Jones  Superior  Court. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

The  facts  suflBciently  appear  in  the  opinion. 

Mr.  S.  W.  Isler,  for  the  plaintiff. 
Mr.  C.  M.  Busbee,  for  the  defendant. 
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Clark,  J.:  The  appeal  in  this  case  was  taken  at  March 
Term,  1889,  of  Jones  Superior  Court.  The  appellant  served 
his  case  on  appeal  and  the  appellee  his  counter-case.  There- 
upon the  statute  {The  CodCy  §550)  made  it  the  duty  of  the 
appellant  to  "immediately"  request  the  Judge  to  fix  a  time 
and  place  for  settling  the  case.  On  the  contrary,  it  appears 
that  no  application  was  made  by  appellant  to  the  Judge  for 
that  purpose  till  October  15th,  a  delay  of  nearly  seven 
months.  The  Judge  then  adopted  appellee's  case,  but  added 
that  he  did  not  distinctly  remember  what  had  occurred, owing 
to  the  long  lapse  of  time  before  the  case  had  been  presented 
to  him.  At  last -term,  the  Court  deeming  that  this  was 
not  very  satisfactory,  remanded  the  case,  that  the  Judge 
might  have  an  opportunity  to  make  out  a  more  definite  state- 
ment if  he  desired.  To  this  the  Judge  returns  that  his 
memory  of  the  case  is  too  indistinct  to  say  more  than  he  has 
already  done,  and  adds  that  retaining  cases  for  so  long  a 
time,  and  then  presenting  them  for  the  Judge  to  settle  the 
case  on  appeal,  is  asking  too  much. 

There  are  numerous  precedents  that  if  the  case  cannot  be 
settled  by  the  Judge  by  reason  of  loss  of  papers,  or  (prior 
to  the  amendatory  act)  by  reason  of  his  having  gone  out  of 
OflBce,  or  otherwise,  a  new  trial  will  be  granted,  and,  by 
analogy,  the  same  rule  will  be  adopted  where,  by  the  great 
lapse  of  time,  the  Judge  is  unable  to  settle  the  case.  But, 
without  exception,  these  cases  all  contain  a  proviso  that  this 
will  not  be  done  unless  it  is  made  to  apppear  that  the 
appellant  was  not  guilty  of  laches,  Simonton  v.  SimonUmj 
80  N.  C,  7;  State  v.  Murray,  80  N.  C,  364;  State  v.  FoXy  81 
N.  C,  576;  Sanders  v.  Norris,  82  N.  C,  243;  State  v.  O'KeUy, 
8S  N.  C,  609;  State  v.  Randall,  88  N.  C,  611 ;  Bxirion  v.  Green, 
94  N.  C,  215.  The  appellant  has  not  made  it  appear  that 
he  was  not  guilty  of  laches  in  delaying  over  six  months  to 
present  the  case  to  the  Judge  to  be  settled.  That,  with  the 
multiplicity  of  matters  coming  before  him,  the  Judge  should, 
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after  such  lapse  of  time,  not  retain  a  very  distinct  impres- 
sion of  the  mimUide  of  the  trial  is  only  what  might  have 
been  expected.  To  give  an  appellant  a  new  trial  on 
account  of  his  own  laches  would  be  to  grant  to  his  delay  all 
that  he  could  have  obtained  by  a  successful  appeal.  Such 
a  precedent  cannot  safely  be  set,  no7i  dormientibus  sed  vigi- 
lantibvs  leges  subveiuunt.  There  is  no  evidence  of  any  waiver 
of  time,  and  if  there  had  been,  the  appellant  cannot  be 
allowed,  even  by  consent,  an  unlimited  time  till  all  memory 
of  the  case  shall  have  faded  from  the  mind  of  the  Judge. 
Causes  are  not  to  be  thus  won  by  "masterly  inactivity." 

Bynum,  J.,  in  Wade  v.  NewberVy  72  N.  C,  498,  after  recit- 
ing the  rules  governing  the  prosecution  of  appeals  under 
The  Code,  says  they  are  reasonable  and  "exact  no  greater 
degree  of  vigilance  than  is  required  for  the  deliberate, 
orderly  and  sure  administration  of  justice.  Within  certain 
limiis  the  parties  may,  by  consent,  waive  the  time  of  com- 
plying with  the  rules,  and  the  Court  will  respect  such  agree- 
ments of  the  parties  if  they  appear  on  the  record.  But 
unless  they  do  so  appear,  this  Court  must  respect  the  pro- 
visions of  The  Code,  by  adhering  to  and  enforcing  the  rules 
there  prescribed  for  the  government  of  appeals." 

In  Kirkman  v.  Dixon,  66  N.  C,  406,  where,  on  return  of 
appellee's  case,  the  appellant  failed  to  apply  to  the  Judge  to 
settle  the  case,  the  Court  (there  being  no  error  on  the  face 
of  the  record  proper)  affirmed  the  judgment.  The  condi- 
tion of  appellant  here  is  no  better,  for,  though  he  applied,  it 
was  after  so  long  a  delay  that  it  resulted,  and  could  rea- 
sonably result,  in  nothing. 

In  Riissdl  V.  DaviSy  99  N.  C,  115,  the  Court  say:  "If  the 
appellee  files  no  exceptions  to  the  appellant's  statement,  it 
will  be  treated  as  the  case  on  appeal ;  if  the  appellee  files 
exceptions  and  the  appellant  fails  to  have  the  case  settled 
by  the  Judge,  the  exceptions  will  be  treated  as  amendments 
to  the  case."     It  can  make  no  diff*erence  whether  there  is  a 
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failure  to  apply,  or  an  application  after  so  long  a  lapse  of 
time  as  to  avail  nothing. 

It  may  be  that  the  laches  here  was  that  of  the  appellee. 
But  the  appellant  is  the  moving  party,  and  if  the  case  is 
not  settled,  he  must  show  affirmatively  that  it  is  no  fault  of 
his.  If  he  had  shown  that  the  fault  was  not  his,  but  the 
appellee's,  then  the  appellant's  case  would  be  taken  as  the 
case  on  appeal.  Ribssell  v.  Davis^  supra.  Conceding,  how- 
ever, for  the  sake  of  the  argument,  that  in  this  case  the 
appellee  was  direlict,  and  taking  the  appellant's  statement 
alone  (which  is  also  sent  up  in  the  record),  as  the  case  on 
appeal,  it  appears  therefrom  that  there  were  no  exceptions 
taken  on  the  trial,  no  errors  appear  in  the  record  and  the 
judgment,  upon  his  own  showing,  must  be  affirmed.  There 
is  a  suggestion — not  an  exception — taken  below  that  no 
jury  trial  was  had.  It  is  sufficient  to  say  that  an  inspection 
of  the  record  shows  this  entry  on  the  minutes:  "By consent, 
defendant  pleads  payment,  and  that  the  note  is  subject  to 
the  scale  of  Confederate  money,  and  the  case  to  be  tried  bj' 
the  Court  without  a  jury."  There  is  also  a  similar  "sugges- 
tion" (without  exception,  below)  that  the  defendant  admin- 
istrator had  not  been  made  a  party.  The  record  shows 
notice  was  issued  to  him,  and  the  Court  below  finds  and 
adjudges  that  he  "  has  been  made  a  party." 

The  defendant  has  taken  no  appeal,  but  one  of  the  sureties 
on  the  bond  given  by  the  defendant  before  the  Justice  (where 
the  action  was  first  tried)  to  stay  execution  on  the  appeal  to 
the  Superior  Court,  has  entered  the  appeal  to  this  Court 
We  are  not  to  be  understood  as  passing  upon  the  question 
whether  he  is  a  **j)arly^*  aggrieved,  who  can  appeal  under 
The  Code,  §  547,  as  it  is  unnecessary  to  do  so. 

This  action  was  begun  twelve  years  ago  before  a  Justice 
of  the  Peace  to  recover  money  due  by  promissory  note.  The 
execution  of  the  note  was  not  denied,  and,  as  appeared,  both 
by  the  record  and  appellant's  case,  the  defence  set  up  was  that 
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the  sum  paid  on  the  note  was  enough  to  satisfy  the  **  scale" 
value  of  the  note,  it  having  been  executed  in  1864.  That 
such  a  case  should  have  been  kept  in  litigation  for  so  long 
a  period  amounts  virtually  to  a  denial  of  all  practical  benefit 
to  the  plaintifiF  from  the  judgment  the  Courts  have  at  last 
held  to  be  his  due.  Such  delays  are  calculated  to  bring 
reproach  upon  the  administration  of  justice,  which  should 
be  simple  and  speedy. 

AflSrmed. 


ANN  BEST,  Adm'x  of  J.  H.  BEST.  v.  THE  TOWN  OF  KINSTON. 

Action  by  Adminutrator  to  Recover  Damages  for  Death  of  Intes- 
tate— Must  be  Brought  Within  One  Year, 

1.  An  action  by  an  administrator  to  recover  damageB  for  the  death  of 

his  intestate  (under  section  1408  of  The  Code)  must  be  brought 
within  one  year  after  the  death  of  the  intestate. 

2.  The  fact  that  no  administrator  was  appointed  does  not  vary  the  rule, 

as  no  explanation  why  the  action  was  not  brought  within  one 
year  can  avail. 

This  was  a  civil  action,  tried  before  Bymim,  J.,  at  Novem- 
ber Term,  1889,  of  the  Superior  Court  of  Len(;ir  County. 

After  the  jury  was  impaneled,  the  plaintiff's  complaint 
was  read  and  the  plaintiff  then  admitted  that  the  intestate 
of  plaintiff  was  killed  (as  she  alleges,  by  the  negligence  of 
defendant  corporation)  on  the  __  day  of  December,  1886; 
that  on  the  3d  day  of  May,  1888,  no  administrator  having 
been  appointed,  the  plaintiff,  who  was  the  wife  of  the 
deceased,  brought  suit  in  her  own  name  and  filed  her  com- 
plaint. On  the  4th  day  of  January,  1889,  plaintiff  took  out 
letters  of  administration  and  made  herself  a  party  to  the 
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suit.  Upon  this  statement  of  facts  the  Court  intimated  that 
plaintiff  could  not  recover,  whereupon  she  submitted  to 
judgment  of  nonsuit  and  appealed  to  this  Court. 


Air,  S.  W,  Isler,  for  the  plaintiflF. 

Mr.  George  Rouutree,  for  the  deftndant. 


Shepherd,  J.:  This  action  is  brought  by  the  administra- 
trix of  John  H.  Best,  deceased,  to  recover  damages  resulting 
from  the  death  of  her  intestate,  occasioned,  it  is  alleged,  by 
reason  of  the  negligence  of  the  defendant. 

Such  an  action  could  not  be  brought  at  common  law, and 
is  only  entertained  by  the  Courts  under  the  provision  of  Th€ 
Code,  §  1498,  which  embraces  the  principal  features  of  the 
humane  legislation  known  as  "Lord  Campbell's  Act."  The 
period  prescribed  for  the  commencement  of  such  an  action 
is  "one  year  after  the  death  of  the  intestate,"  and  it  has 
been  decided  in  several  States  "  that  the  right  of  action  vests 
at  the  death  which  is  the  cause  of  action,"  and  that  the 
statute  of  limitations  begins  to  run  from  that  time,  although 
an  administrator  has  not  been  appointed.  Pierce  on  Rail- 
roads, 400,  citing  Fowlkes  v.  N.  &  D.  Railroad  Co.,  9  Heisk.,829; 
5  Baxter,  6G3;  Jeffersmwille,  M.  &  I.  Railroad  Co.  v.  Hendrich, 
41  Ind.,  48;  Needliam  v.  Grand  Trunk  Railroad  Co.,  38  Vt., 
294,  300.  See  also  Wood's  Railway  Law,  1415.  The  cases 
cited  by  the  learned  counsel  for  the  plaintiff  (in  which  the 
non-existence  of  an  administrator  is  said  to  be  material) 
relate  only  to  cases  arising  under  the  general  law  of  limita- 
tions and  presumptions,  and  have  no  application  to  a  case 
under  the  above  section  of  The  Code.  It  has  so  been  expressly 
held  by  this  Court  in  Taylor  v.  Cranberry  Iron  Co,,  94  N.  C, 
525.  The  Court  says  that  "this  is  not  strictly  a  statute  of 
limitations.  It  gives  a  right  of  action  that  would  not  other- 
wise exist,  and  the  action  to  enforce  it  must  be  brought 
within  one  year  after  the  death  of  the  testator  or  intestate, 
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else  the  right  of  action  will  be  lost.  It  must  be  accepted,  in 
all  respects,  as  the  statute  gives  it.  Why  the  action  was  not 
brought  within  the  time  does  not  appear,  but  any  explana- 
tion in  that  respect  would  be  unavailing,  as  there  is  no  saving 
clause  as  to  the  time  within  which  the  action  must  be  begun." 
There,  as  in  this  case,  the  action  was  brought  more  than 
a  year  after  the  death  of  the  intestate,  and  it  was  held  that 
it  could  not  be  maintained.     This  is  decisive  of  the  present 

case. 

No  error. 


MT.   PLEASANT    MANUFACTURING   COMPANY   v.    THE    CAPE 
FEAR  AND  YADKIN  VALLEY  RAILROAD  COMPANY. 

Common    Carriers — Connecting   Lines  —  Liability  for    Oter- 

charge  — •  Evidence. 

1.  An  action  lies,  after  payment,  to  recover  back  an  overcharge  by  a 
common  carrier. 

3.  When  freight  is  shipped  over  connecting  lines,  no  action  lies  against 
the  last  carrier  to  recover  back  a  charge  in  excess  of  rate  agreed 
upon  by  first  carrier  in  the  absence  of  proof  that  the  first  carrier, 
who  gave  the  bill  of  lading,  had  authority  to  bind  the  connecting 
lines  by  its  contract  rate  of  shipment,  or  that  the  last  carrier 
agreed  to  refund  the  sum  paid  in  excess  of  the  amount  agreed  by 
first  shipper  to  be  charged. 

3.  Where,  in  such  action  against  the  last  carrier,  it  was  in  evidence  that 
the  agent  of  such  carrier  at  the  point  of  destination  stated  to 
the  consignee  that  he  would  not  let  consignee  have  the  freight 
without  payment  of  a  certain  sum  (which  was  largely  in  excess  of 
the  rate  specified  in  the  bill  of  lading),  but  if,  after  an  investiga- 
tion made  with  the  roads  over  which  the  car  came,  there  was  an 
OTercharge,  it  would  be  refunded;  that  he  would  try  to  get  it  cor- 
rected, as  there  was  evidently  an  overcharge  from  the  bill  of 
lading,  but  it  would  have  to  go  through  all  the  roads  over  which 
it  came;  and  also  wrote  letters  to  the  consignee,  stating  in  one 
that  *'the  overcharge  has  been  filed  and  should  come  in  next 
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month.  In  cases  of  overcharge,  the  railroad  does  not  allow  goods 
taken  without  full  amount  being  paid,  and  when  overcharge  is 
worked  up  by  all  the  roads,  the  G.  C.  agent  will  remit  same 
back."  And  in  another:  **  Enclosed  will  find  meesage  I  received 
from  G.  F.  A.,  Mr.  Kyle.  It  seems  we  are  unfortunate  on  over- 
charges. Hope  this  one  will  be  adjusted  now.  I  have  done  ail 
that  is  possible  or  necessary  on  my  part  to  do  in  presenting  the 
case  to  the  general  freight  agent."  And  there  was  also  evidence 
that  he  had  communicated  assignee's  claim  to  the  general  trans- 
portation agent:  Held,  that  there  was  sufficient  evidence  to  goto 
the  jury  that  the  defendant  company  assumed  to  refund  the 
amount  overcharged,  if  an  investigation  showed  such  overcharge 
to  have  been  made,  and  the  Court  below  erred  in  instructing  the 
jury  to  find  a  verdict  for  defendant. 

This  was  an  action  brought  before  a  Justice  of  the  Peace 
in  Guilford  County,  and  carried,  by  appeal,  to  the  Superior 
Court,  tried  before  Graves,  J.,  at  December  Terra,  1889,  of 
Guilford  Superior  Court. 

The  plaintiff  sued  to  recover  the  sum  of  $100.86,  over- 
charge for  freight  shipped  from  Philadelphia,  Pa.,  to  Liberty, 
N.  C,  and  collected  froir  the  plaintiflF  by  defendant.  The 
facts  sufficiently  appear  from  the  opinion.  His  Honor,  upon 
the  evidence,  directed  the  jury  to  find  the  following  issue 
for  the  defendant : 

"  Did  defendant  assume  to  pay  the  plaintiff  the  diflference 
between  $45.54  and  $146.40?     Answer,  No." 

Judgment  was,  thereupon,  entered  for  the  defendant,  from 
which  the  plaintiff  appealed. 


Mr.  Charles  M.  Busbee,  for  the  plaintiflF. 
Mr.  J  T.  Morehead,  for  the  defendant. 


Clark,  J.:  When  there  is  an  overcharge  by  a  common 
carrier,  an  action  lies  to  recover  it  back  after  payment.  It 
is  well  settled  that  where  money  is  paid  with  a  full  knowl- 
edge of  the  facts  and  circumstances  upon  which  it  is 
demanded,  or  with  the  means  of  such  knowledge,  it  cannot, 
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ordinarily,  be  recovered  back.  The  party  will  not  be  permitted 
to  allege  his  ignorance  of  the  law,  and  it  will  be  considered 
a  voluntary  payment.  But  an  exception  to  this  rule  obtains 
when  the  payment  has  been  made  by  compulsion.  The 
parties  here  did  not  stand  on  equal  terms.  The  plaintiff 
was  compelled  to  pay  the  freight  demanded  or  do  without 
his  machinery,  probably  at  a  great  loss  to  his  business.  Not 
to  allow  a  consignee,  under  these  circumstances,  to  accept 
the  goods,  pay  the  freight  and  sue  to  recover  back  the  over- 
charge wouM  be  to  subject  the  consignee  and  shipper,  in  a 
majority  of  cases,  to  pay  any  freight  demanded,  as  a  lesser 
evil  than  the  loss  by  the  detention  of  the  goods.  The  prin- 
ciple that  one,  whether  shipper  or  consignee,  who  pays  exces- 
sive rates,  can  recover  back  the  excess,  is  settled  by  numer- 
ous cases,  botli  in  England  and  this  country.  It  is  sufficient 
to  cite  WeM  Mrginia  TranHportaiion  O).  v.  Paituon,  41  Ind., 
312,  in  which  the  authorities  are  carefully  collated  and 
reviewed 

In  the  present  case,  the  first  com|)any,  the  Pennsylvania 
Railroad  Company,  gave  a  bill  of  lading  for  the  goods 
"marked  Mt.  Pleasant  Mfg.  Co.,  Liberty,  N.  C,  to  be  trans- 
ported and  delivered  at  the  regular  freight  station  of  the 

company  at to  via  W.  S.  P.  ife  Norfolk  Railroad,  upon 

the  following  rates  (naming  the  charge  per  100  lbs.),  making 
through  rate  $45.54  per  car."  There  was  one  car-load.  On 
its  arrival  at  Liberty,  N.  C,  the  defendant  demanded  and 
received  $146.40,  which  plaintiff  paid,  as  the  defendant 
refused  otherwise  to  let  him  have  the  machinery,  and  brings 
this  action  to  recover  back  the  $100.86  overcharge.  It  was 
in  evidence  that  the  way-bill  which  accompanied  the  goods^ 
and  which  passed  from  company  to  company  as  the  goods 
were  transferred  from  one  to  another,  contained  a  charge  of 
$146.40  for  freight.  The  bill  of  lading  stipulated  against 
any  responsibility  of  the  shipping  company  beyond  its  own 
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line.  A  case  exactly  in  point  is  Schneider  v.  Evans,  25 
Mich.,  241.  In  this  case,  as  in  that,  each  of  the  companies 
acted  independently.  In  that  case,  it  is  held,  in  a  \\>]1  con- 
sidered opinion,  that  the  remedy  of  the  consignee  for  the 
charge  paid,  in  excess  of  the  agreed  rate,  is  against  the  first 
company,  as  it  had  made  the  contract.  It  says:  *  It  is  more 
reasonable  to  impose  on  the  owner  who,  knowing  the  cus- 
tom, causes  the  goods  to  be  delivered  to  the  carriers  without 
notifying  them  of  his  secret  co.ntract,  the  burden  of  resort- 
ing to  the  company  with  which  he  contracted,  than  to  impose 
on  the  carriers  the  burden  of  ascertaining  at  their  peril  all 
the  secret  agreements  between  the  shipper  and  prior  carriers 
from  whom  the  goods  are  received,  affecting  their  right  to 
receive  the  ordinary  freights."  On  a  rehearing  of  that  case 
the  authorities  were  carefully  reviewed  and  the  decision  was 
affirmed. 

In  Condict  v.  Grand  Trwnk  Railway,  4  Lans.,  106,  it  is 
held  that,  in  the  absence  of  proof  that  the  first  company 
was  authorized  to  bind  the  connecting  lines  by  a  contract  to 
carry  at  a  fixed  price,  such  first  company  assumes  the  duty 
of  having  Ihe  goods  carried  the  whole  distance  for  the  fixed 
price.  Each  of  the  other  companies  is  responsible  for  the 
carriage  over  its  own  line  and  entitled  to  charge  its  regular 
rates.  To  same  effect  are  Little  Rock  and  Fori  Smith  Rail- 
road V.  Daniels,  32  Am.  &  Eng.  Railroad  Cases,  479,  and 
Detroit  and  Bay  Oily  Railroad  Co.  v.  McKerisie,  43  Mich.,  609. 
The  opinion  in  the  latter  case  is  by  Judge  Cooley,  the  Presi- 
dent at  the  present  time  of  the  Inter-State  Commerce  Com- 
mission, and  in  it  Schneider  v.  Evans,  above  cited,  is  referred 
to  and  affirmed. 

There  is  no  evidence  that  the  rates  exacted  weie  in  excess 
of  those  allowed  by  law.  The  plaintiff  cannot,  therefore,  in 
the  absence  of  some  agreement  by  the  defendant  to  refund, 
recover  of  it  the  sum  paid  in  excess  of  what  the  Pennsylva- 
nia Railroad  Company  agreed  to  ship  the  goods  for,  the 
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remedy  being  to  sue  the  Pennsylvaia  Railroad  Company  on 
the  contract.  The  only  remaining  question  is  whether  there 
is  any  evidence  tending  to  show  that  the  defendant  com- 
pany assumed,  or  agreed  to  refund,  any  amount  paid  in 
excess  of  the  agreement  of  the  Pennsylvania  Railroad  Com- 
pany. The  Judge  below  told  the  jury  that  there  was  not, 
and  instructed  them  to  return  a  verdict  for  defendant.  To 
that  charge  the  plaintiff  excepted. 

A  witness  for  the  plaintiff  testified,  without  exception,  that 
be  applied  for  plaintiff  to  Glosson,  the  agent  of  the  defend- 
ant at  Liberty,  for  the  machinery,  who  stated  that  he  would 
not  let  plaintiffs  have  it  without  paying  the  J146.40,  but  if, 
after  an  investigation  made  with  the  ronds  over  which  the  car 
came,  there  was  an  overcharge,  it  would  be  corrected  and  the 
overcharge  refunded  ;  and  that  he  would  tiy  to  get  the  over- 
charge corrected,  and  he  would  do  all  he  could  to  have 
it  refunded,  as  there  was  evidently  an  overcharge  from  the 
bill  of  lading;  that  Glosson  said  "if  there  was  an  over- 
charge it  would  be  refunded,  but  it  would  have  to  go  through 
all  the  roads  over  which  it  came."  There  was  also  in  evi- 
dence two  letters  from  Glosson  to  plaintiff,  in  one  of  which 
he  says:  **The  overcharge  on  car  machinery  has  been  filed 
and  should  come  in  next  month.  In  cases  of  an  overcharge 
the  railroad  does  not  allow  goods  taken  without  full  amount 
being  paid,  and  when  overcharge  is  worked  up  b}'  all  the 
roads,  the  G.  F.  Agent  will  remit  same  back.^'  In  the  other, 
he  says:  "Enclosed  will  find  a  message  I  received  from 
G.  F.  A.,  Mr.  Kyle.  It  seems  we  are  unfortunate  on  over- 
charges. Hope  I  his  one  will  be  adjusted  soon.  I  have  done 
all  that  is  possible  or  necessary  on  my  part  to  do,  in  present- 
ing the  case  to  the  General  Freight  Agent."  There  was  also 
in  evidence  a  letter  from  Glosson  to  Mr.  Rose,  the  General 
Transportation  Agent  of  the  defendant  company,  communi- 
cating plaintiff's  claim  for  an  overcharge. 
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The  bill  of  lading  fixing  the  through  rate  at  $45.54  is 
uncontradicted,  and  is  evidence  of  the  charge  agreed  upon 
between  the  shipping  company  and  the  plaintiff.  While,  in 
the  absence  of  evidence  that  the  shipping  company  was 
authorized  l)y  the  other  companies  to  agree  for  them  upon 
that  rate,  and  in  the  absence  of  evidence  that  they  took  the 
freight  with  knowledge  that  such  rate  had  been  agreed  on, 
and  thereby  ratified  it,  such  other  companies  would  be 
entitled  to  charge  their  regular  rates,  still,  there  was,  we 
think,  evidence  sufficient  to  go  to  the  jury  that  the  local 
agent  of  the  defendant  company  communicated  with  the 
general  agents,  and  that  the  defendant  company  assumed 
that  it  would  refund  the  amount  overcharged,  should  it 
prove,  on  investigation,  that  there  was  such  overcharge  as 
claimed  by  the  plaintiff.  The  only  overcharge  claimed  by 
him,  was  that  the  sum  paid  was  in  excess  of  that  agreed  on 
by  the  bill  of  lading,  and  there  is  evidence  tending  to  show 
that  defendant,  after  investigation,  admitted  the  correctness 
of  such  claim.  The  question  should  have  been  submitted 
to  a  jury. 

Venire  de  n<yvo. 
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JULIA  A.  CREECH  v.  J.  W.  GRAINGER,  Adm'r  d.  b.  n.  c.  t.  a.  of 

R.  G.  CREECH. 

Wills — Executors — Trusts  in    Will — Powers  of  Administrator 

c.  L  a. — Pleading — Demurrer. 

1.  Under  a  will  directing  the  executor  therein  named  to  continue  testa- 

tor's business  as  long  as  the  executor  should  think  it  profitable, 
and  such  of  the  profits  as  the  executor  might  think  actually  nec- 
essary for  the  support  of  testator's  wife  and  children  to  be  paid  to 
the  wife;  also,  to  invest  six  thousand  dollars,  bequeathed  by  tes- 
tator to  his  children,  and  apply  the  interest,  annually,  to  the  edu- 
cation of  the  children;  also,  to  have  entire  control  of  testator's 
business,  to  continue  or  discontinue  in  all,  or  any  department  of 
it,  at  any  time  he  might  find  it  not  yielding  a  reasonable  profit,  and 
out  of  the  profits  pay  to  testator's  wife,  from  time  to  time,  such 
amounts  as  he  might  consider  actually  necessary  for  her  support 
and  the  support  of  the  children:  Heldj  that  upon  the  death  of  the 
executor  and  the  api)ointment  of  an  administrator  d.  b.  n.  c.  t.  a, 
the  trust  in  respect  to  the  investment  of  six  thousand  dollars,  for 
the  education  of  testator's  children,  passed  to  the  administrator; 
the  other  trusts  were  personal  to  and  discretionary  with  the 
executor,  and  became  extinct  at  his  death. 

2.  An  administrator,  with  the  will  annexed,  becomes  a  trustee  for  any 

trusts  declared  in  the  will  which  could  pass  and  be  transferred  to 
any  one,  as  much  as  if  he  had  been  named  executor. 

3.  When  a  will  directs  the  executor  to  invest  a  certain  fund  and  apply 

the  interest  to  the  education  of  testa tor^s  children,  no  part  of  such 
interest  can  be  applied  to  the  maintenance  of  the  children. 

4.  In  such  case,  in  an  action  by  testator's  widow  against  the  adminis- 

trator d,  b.  n.  c.  t.  a.  for  a  certain  amount  p  iid  by  her  for  the 
children's  tuition,  the  complaint  is  demurrable  if  it  fails  to  allege 
that  the  payment  was  made  by  authority  either  of  the  executor 
or  the  administrator. 

This  was  a  civil  action,  tried  before  Graves,  J.,  at  Feb- 
ruary Term,  1890,  of  Lenoir  Superior  Court,  on  exceptions 
to  the  report  of  a  referee  in  overruling  the  demurrer  of  the 
defendant. 

The  plaintiff  alleged — 
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1.  That  R.  G.  Creech  died  on  the  5th  day  of  January, 
1880,  leaving  him  surviving  the  plaintiff,  his  widow. 

2.  That  R.  G.  Creech  died  leaving  a  last  will  and  t^ta- 
ment,  in  which  Travis  E.  Hooker  was  appointed  his  execu- 
tor, and  the  said  Hooker  was  duly  qualified  as  executor  by 
the  Probate  Court  of  Greene  County  on  the  ._  day  of  — , 
1880,  and  immediately  entered  upon  the  discharge  of  his 
duties  of  said  executorship. 

3  On  June  16,  1880,  said  T.  E.  Hooker,  executor  as  afore- 
said, received  in  goods  and  moneys  as  a  portion  of  the  estate 
of  his  testator  $12,294.95,  as  per  inventory  rendered  and 
filed  in  the  oflSce  of  Clerk  of  Superior  Court  of  Greene 
County. 

3.  (a)  That  at  the  time  of  the  decease  of  said  R.  G.  Creech, 
the  family  of  deceased  consisted  of  the  plaintiff,  widow  as 
aforesaid,  and  their  lour  children,  the  oldest  of  whom  is  at 
this  time  sixteen  years  of  age. 

4.  That  on  the day  of ,  1880,  the  plaintiff, 

as  provided  by  law,  dissented  from  the  will  of  her  said 
husband,  before  the  Clerk  of  the  Superior  Court  of  Greene 
County. 

For  a  second  cause  of  action,  plaintiff"  alleges — 

1.  That  the  aforementioned  children  have  resided  with 
the  plaintiff  continually  since  the  death  of  their  father; 
and  that  they  have  been  boarded,  clothed  and  supported  by 
the  plaintiff'  at  her  own  cost  and  expense  since  January  17, 
1885,  and  with  the  expectation  of  being  paid  therefor. 

2.  That  the  board,  support,  and  clothing  of  the  said  chil- 
dren is  reasonably  worth  $100  per  annum  for  each  one. 

3.  That  the  said  R.  G.  Creech  by  hi?  last  will  and  testa- 
ment, which  said  will  is  hereto  annexed  and  made  a  part  of 
this  complaint,  directed  his  executor  to  set  apart  and  invest 
in  United  States  bonds,  or  deposit  in  bank,  the  sum  of 
$6,000,  and  fiom  the  income  thereof  to  pay  for  the  main- 
tenance and  education  of  his  said  children,  which  said  sum 
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was  so  deposited  by  said  Hooker  in  the  National  Bank  of 
Wilson,  upon  certificate  of  deposit  at  6  per  cent,  interest, 
payable  to  said  Hooker  as  executor. 

4.  That  said  Travis  E.  Hooker,  executor,  died  on  the  16th 
day  of  March,  1887,  without  having  fully  administered  the 
estate,  and  without  having  fully  performed  the  trusts 
imposed  upon  said  executor  in  said  will,  and  that  the 
defendant  J.  W.  Grainger  was,  on  the  23d  day  of  February, 
1888,  duly  appointed  and  qualified  as  administrator  d,  b.  n. 
c.  t.  a.  of  the  estate  of  said  R.  G.  Creech,  deceased,  and,  as 
such  administrator,  came  into  possession  of  the  said  estate, 
including  said  certificate  of  deposit  with  the  accumulated 
interest  thereon. 

5.  That  said  J.  W.Grainger,  administrator  d.  6.  w  c.^a.,  has 
in  hand  $10,266.70,  and  interest  due  on  certificate  and  notes, 
of  which  amount  the  sum  of  over  $2,500  is  the  accumu- 
lated interest  upon  the  sum  of  $6,000,  set  apart  as  a  fund, 
in  the  will  of  said  Creech,  for  the  support  and  education  of 
said  children. 

For  a  third  cause  of  action,  plaintiff  alleged — 

1.  That  plaintiff  has  sent  to  school  the  said  children 
for  one  term,  and  is  liable  for  their  tuition  to  the  sum  of 
137.50,  which  is  a  reasonable  charge. 

2.  That  there  are  no  outstanding  debts  against  the  said 
estate,  other  than  those  herein  set  forth. 

The  defendant  demurred  to  plaintiff's  second  and  third 
causes  of  action,  and  to  each  of  them,  and,  as  grounds  of 
demurrer,  submitted  that  he  is  not,  in  law,  liable  for  the 
board,  support,  clothing,  schooling  and  tuition  of  the  said 
children  of  plaintiff,  for  which  plaintiff  seeks  to  charge  him 
in  said  complaint. 

It  appears  from  the  complaint,  paragraph  3  of  the  second 
cause  of  action,  that  a  testamentary  trust  was  imposed  upon 
the  executor.  Hooker,  and,  from  paragraph  4,  that  said 
executor  died  without   having  fully  performed   the  trusts 
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imposed  upon  him,  and  that  defendant  was  duly  appoiDted 
administrator  d.  b.  n.  c.  t.  a.  of  said  Creech,  deceased.  It  is 
submitted  that  the  duties  and  trust.s  imposed  by  said  will 
and  testament  upon  said  Hooker,  executor,  as  specified  in 
paragraph  3,  were  personal  to  said  Hooker,  implying  per- 
sonal confidence  on  the  part  of  his  said  testator,  and  that, 
upon  the  demise  of  said  Hooker,  said  duties  and  trusts  ter- 
minated, and  that  they  did  not  pass  to  the  defendant  admin- 
istrator d.  b.  n.  c,  t.  a.;  that  defendant  did  not  succeed  to  the 
rights  and  duties  of  said  Hooker,  executor,  in  so  far  as  the 
testator  Creech  constituted  his  said  executor  trustee  of  a  cer- 
tain fund  for  the  benefit  of  his  said  children.  VVherefore,as 
to  plaintiff's  second  and  third  causes  of  action,  defendant 
prayed  judgment  dismissing  same  at  costs  of  plaintifl. 
The  material  parts  of  the  will  were  as  follows: 


•X' 


^'lUrtL.  It  is  my  will  and  desire  that  my  mercantile  busi- 
ness, harness  shop,  blacksmith  shop  and  carriage  shop  be 
continued  as  long  as  in  the  judgment  of  my  executor  it  shall 
be  profitiible,  and  such  of  the  profits  resulting  therefrom  as 
may,  in  the  judgment  of  my  said  executor,  be  actually  neces- 
sary for  the  support  of  my  wife  and  children  be  paid  over  to 
my  beloved  wife  Julia  Creech. 

*^It€m.  I  give  and  bequeath  to  my  children  the  sum  of  six 
thousand  dollars,  to  be  paid  to  my  executor  and  by  him 
invested  in  United  States  bonds,  or  deposited  in  some  safe 
bank  of  this  State,  as  in  his  judgment  he  may  think  best— 
the  interest  accruing  thereon  to  be  drawn  annually  and 
applied  to  the  educating  of  my  sai^  children,  and  when 
they  shall  severally  arrive  at  the  age  of  twenty-one  years,  it 
is  my  will  and  desire,  and  I  so  direct  my  extcutor,  to  pay 
them  their  proportional  part  of  the  said  fIx  thousand  dollars. 

''Item.  I  give  and  devise  lo  my  beloved  wife  Julia  Creech 
all  the  real  estate  wheresoever  situated,  including  my  dwell- 
ing-house,  my  store-houses  and   all   houses  and  lots  I  now 


FEBRUARY  TERM,  1890.  217 

Creech  v.  Grainger. 


own  in  the  town  of  Hookerton,  together  with  all  my  per- 
sonal property  of  every  description  not  herein  otherwise  dis- 
posed of,  to  have  and  to  hold  to  her,  the  said  Julia  Creech, 
for  and  during  her  natural  life.  It  is,  however,  my  will  and 
desire  that  my  executor  shall  have  entire  control  and  man- 
agement of  all  my  business,  and  to  continue  or  discontinue 
all  or  any  department  of  it  at  any  time  he  may  find  it  not 
yielding  a  reasonable  profit,  and,  out  of  the  profits  resulting 
from  said  business,  pay  to  my  wife,  from  time  to  time,  such 
amounts  as  he  mav  consider  actually  necessary  for  her  sup- 

port  and  the  support  of  my  children." 

*  *  *  *  *  *         ,      * 

The  cause  having  been  referred  to  J.  (I.  Jackson,  Escj.,  the 
referee  overruled  defendant's  demurrer.  On  exception  to 
the  referee's  report,  the  Court  sustained  the  referee  in  over- 
ruling the  demurrer,  and  rendered  judgment  in  favor  of 
plaintiff  and  against  defendant  for  the  sum  of  $1,848.30,  the 
amount  found  due  by  the  referee. 

From  thb  judjrment  rendered  defendant  appealed. 

Mr.  George  Rmuttree,  for  the  plaintiff. 
Mr.  N.  J.  Rouse,  for  the  defendant. 

Clark,  J.:  The  demurrer  to  the  second  cause  of  action 
should  have  been  sustained.  This  cause  of  action  is  based 
upon* the  allegation  that  by  the  will  the  interest  on  the 
sum  of  $0,000  was  devoted  to  the  maintenance  and  edu- 
cation of  the  children.  A  reference  to  the  will,  item  3,  as 
set  out  in  the  record,  shows  jhat  such  interest  was  devoted 
to  the  education  of  the  children  only.  This  cause  of  action 
seeks  to  apply  it  to  the  maintenance  of  the  children,  and 
could  not  have  been  mnintained  against  the  executor  him- 
self if  living.  Clauses  two  and  four  of  the  will  appropriate 
the  profits  of  the  business,  to  be  continued  by  the  executor 
in  his  discretion,  to  the  maintenance  of  the  children.    If  the 
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pleadings  as  to  this  cause  of  action  were  reformed  so  as  to 
allege  that  so  much  of  the  fund  in  the  hands  of  the  admin- 
istrator as  is  not  the  nforesaid  $6,000,  and  accumulated  inter- 
est thereon,  arose  from  the  said  profits,  and  that  the  execu- 
tor agreed  upon  or  promised  compensation  for  the  mainten- 
ance of  the  children,  or  refused  to  exercise  his  discretion  in 
regard  to  the  amount,  it  may  be  that  then  the  plaintifl  would 
have  a  cause  of  action  to  have  compensation  awarded  her 
out  of  such  accumulated  profits.  But  it  is  not  necessary 
that  we  decide  the  point  as  it  is  not  now  before  us. 

The  demurrer  to  the  third  cause  of  action  should  also 
have  been  sustained.  It  is  not  clearly  made  to  appear 
whether  the  liability  of  plaintiff  for  the  $37.50  for  tuition 
was  incurred  before  or  since  the  death  of  the  executor.  *If 
before  his  death,  and  plaintiflF  incurred  it  at  his  instance,  or 
by  his  authority,  a  good  cause  of  action  as  to  this  would  be 
shown,  but  the  burden  to  clearly  allege  and  to  prove  the 
state  of  facts  entitling  her  to  recover  is  on  the  plaintiflF.  In 
fact,  however,  it  was  conceded  in  the  argument  that  this 
liability  was  incurred  since  the  executor's  death.  Putting 
out  of  view  the  absence  of  any  allegation  that  plaintiflf  in- 
curred the  liability  at  the  instance,  or  by  authority  of, 
defendant,  which  defect  is  fatal  to  plaintiff's  claim,  we  will 
consider,  as  the  parties  desire  it,  the  (juestion  whether  the 
defendant,  an  administrator  de  bonis  nou  cum  testamento 
annexo,  had  power  to  execute  the  trusts  expressed  in  the  will. 
The  statute  {The  Code,  §  2168)  is  as  follows:  "  In  all  cases 
where  letters  of  administration,  with  the  will  annexed,  are 
granted,  the  will  of  the  testator  must  be  observed  and  per- 
formed by  the  administrator  with  the  will  annexed,  both  in 
respect  to  real  and  personal  property,  and  an  administrator 
with  the  will  annexed  has  all  the  rights  and  powers,  and  is 
subject  to  the  same  duties  as  if  he  had  been  named  executor 
in  the  will."  As  to  powers  conferred  upon  the  executor  by 
the  second  and  fourth  items  of  the  will  to  continue  the  busi- 
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ness  of  the  testator,  as  long  as  in  the  executor's  judgment  it 
shall  be  profitable,  and  to  pay  out  of  the  profits  such  amounts 
as  in  his  judgment  should  be  necessary  for  the  support  of 
testator's  widow  and  children,  they  were  personal  to  and  dis- 
crdixmary  with  the  executor,  and  became  extinct  at  his  death. 
They  could  not  be  judicially  prolonged  and  vested  either  in 
the  administrator  c.  i.  a.,  nor  in  a  substituted  trustee.  Young 
V.  Ycung,  97  N.  C,  132 ;  Lewin  on  Trusts,  435. 

As  to  all  the  other  powers  and  duties  conferred  by  the 
will,  including  that  of  holding  the  $6,000  and  applying  the 
annual  interest  to  the  education  of  the  children,  the  admin- 
istrator with  the  will  annexed  becomes  a  trustee  for  any 
trusts  declared  in  the  will  which  could  pass  and  be  trans- 
ferred to  any  one,  as  much  as  if  he  had  been  named  execu- 
tor. Jones  V.  JoneSy  2  Dev.  Eq.,  387.  In  the  present  case, 
however,  there  is  no  trust  which  can  survive  and  pass  to  the 
administrator  under  the  statute,  except  that  imposed  in 
regard  to  the  $6,000.  The  discretion  given  to  the  executor  as 
to  that  was  only  as  to  the  manner  of  safe-keeping,  an  inci- 
dental matter  which  does  not  extinguish  it  at  his  death. 
The  general  duties  of  the  executor  in  regard  to  settling  the 
^tate  pass  of  course  to  the  administrator.  On  such  settle- 
ment he  should  pay  over  to  the  distributees,  or  their  guar- 
dian, the  fund  remaining  after  payment  of  debts  and  charges 
of  administration,  except  the  $6,000,  and  interest  thereon, 
which  trust  he  should  execute  under  the  will. 

We  are  aware  that  there  are  decisions  in  New  York  and 
some  other  States  that  only  such  powers  pass  to  the  admin- 
istrator as  belonged  to  the  executor  virtute  officii,  and  that 
the  other  trusts  conferred  by  the  will  which  are  not  in  the 
scope  of  the  common  law  duties  of  an  executor  do  not  pass 
to  the  administrator,  but  that  a  trustee  must  be  appointed 
to  execute  them.  A  scrutiny  of  these  cases  shows  that  they 
all  enforce  the  idea  that,  as  an  executor  at  common  law  had 
no  control  over  realty,  a  power  conferred  on  him  by  the  will 
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to  sell  real  estate,  does  not  pass  to  the  administrator.  Our 
statute,  however,  {The  CodCy  §  1493)  expressly  provides  that 
it  shall,  and  the  reasoning  in  those  cases  has  no  application 
here,  and  we  prefer  to  follow  our  own  precedent.  Jones  \. 
JoneSy  mpra.  As  the  appointment  of  an  administrator  and 
of  a  trustee  would  be  by  the  same  Court,  and  both  are 
required  to  give  bond  and  to  make  returns,  and  in  all 
respects  are  subject  to  the  same  supervision,  there  seems  no 
good  reason  to  require  the  appointment  of  a  trustee,  when 
The  Code  (§§  1493  and  2168),  by  a  fair  and  reasonable  con- 
struction, indicates  clearly  the  intention  to  devolve  upon  the 
administrator  c.  t.  a.  "all  the  rights  and  powers*'  conferred 
on  the  executor  by  the  will.  'It  would  add  to  the  expense, 
but  hardly  to  efficiency  in  executing  the  will,  to  have  two 
oflBcers  instead  of  one.  The  same  general  legislative  intent 
is  shown  by  chapter  147,  Acts  1887,  which  provides  that  the 
executor  or  administrator  of  a  mortgagee,  in  a  mortgage  con- 
taining a  power  of  sale,  may  sell  under  the  power  without 
the  necessity  of  the  Court  appointing  a  new  trustee. 

The  demurrers  to  both  causes  of  action  should  have  been 
sustained,  with  leave  to  plaintiff*  to  amend  the  complaint  if 
desired.     The  cause  is  remanded  that  it  may  be  so  ordered. 

Error. 
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D.  O.  MORISEY  V.  JOHN  E.  SWINSON. 

Pdition  to  Rehear — Mortgagee  in  PossesHoa — Rents  i 

On  the  former  hearing,  this  Court  overlooked  the  defendan 
that  the  referee  did  not  charge  the  plaintiff  mortgagi 
eion  with  rents  and  profits  up  to  Fe>»ruarj  Term,  188t 
trial:  Held,  that  the  defendant  is  entitled  to  the  rent 
as  ctaimed.  but,  as  the  facts  are  in  some  doubt,  a  fur 
should  be  taken  and  the  judgment  corrected  so  as  tc 
the  facto. 


Petition  by  defendant  to  rehear  the  de( 
made  at  September  Term,  1889.     (See  104  N.  C,  I 
The  fncts  sufficiently  appear  in  the  opinion. 

Mr.  W.  R.  Allen,  for  plaintiff. 

Mr.  H.  L.  Stevens,  for  defendant  (petitioner). 

Merrimo.v,  C  J.:  This  is  an  application  to  rehe 
of  Morisey  v,  Surineim,  104  N.  C,  555,  decided  i 
tenn,  upon  the  ground  that  the  Court  failed  to  ad 
third  exception  of  the  defendant  therein  to  the  re 
referee,  which  exception  was  in  these  words:  "T 
erre  in -stopping  the  accounting  for  the  rents  and 
the  mortgage  premises  at  1884,  when  the  plaini 
in  possession  of  the  mortgage  premises,  cultivatinj 
and  using  the  store-house  for  a  guano-house,  and  ii 
of  the  rents  and  profits  up  to  February  Term, 
seems  that  this  exceptiDn  may  have  been  overloo 
record  was  voluminous,  confused,  and,  to  some  e: 
leading.  The  plaintiff  excepted  to  the  report  mei 
the  ground  that  rents  were  allowed  to  the  defend 
the  time  of  the  trial,  and  this  may  have  led  thi 
lose  sight  of  the  defendant's  exception  to  the  conti 
plaintiff   now  earnestly  insists    that  rents  wer 
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to  the  defendant  as  claimed  by  him.     It  seems  to  us  other- 
wise. 

This  Court,  overruling  the  plaintiff's  exception,  decided 
that  the  defendant  was  entitled  to  rents  for  the  time  claimed 
bv  him.  If  the  account  did  not  embrace  them  for  that  time, 
it  should  have  done  so.  As  the  matter  is  in  some  doubt,  the 
judgment  of  this  Court  should  direct  the  Court  below  to 
inquire  how  the  fact  is,  and,  if  need  be,  direct  a  further 
account  to  be  taken  as  to  the  rents,  and  correct  the  judg- 
ment so  as  to  make  it  conform  to  the  facts  as,  upon  inquirj', 
they  may  appear  to  be. 

The  case  specified  in  the  petition  must  be  reheard,  and  the 
judgment  therein  of  this  Court  modified  in  accordance  with 
this  opinion,  and,  as  so  modified,  certified  to  the  Superior 
Court,  to  the  end  that  further  steps  may  be  taken  there  in 
the  action,  according  to  law. 

Petition  allowed. 


CHRISTOPHER  STEPHENS  v.  FRANK  D.  KOONCE. 

Practice  —  Jurisdiction  of  Supreme  Court^ — Motion s^  When 

Made, 


1.  The  flna]  judgment  in  any  action,  as  affected  by  the  orders  and 
judgment  of  this  Court,  is  in  the  Superior  Court,  and  all  proper 
motions  in  the  action  should  be  made  in  the  Superior  Court, 
except  such  motions  as  may  be  made  afifecting  the  appeal  and  the 
action  of  this  Court  therein.  But  no  motion  can  be  entertained 
in  the  Superior  Court  inconsistent  with  the  judgment  or  direc- 
tions of  this  Court. 
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or  may,  be  inconsistent  with  the  judgment  and  directions 
of  this  Court.  The  latter  are  controlling  in  the  action  so 
far  as  they  apply  to  and  atfect  it,  and  must  be  observed  in 
all  appropriate  connections.  Otherwise,  the  decisions  of 
this  Court,  as  a  Court  of  errors,  would  not  be  authoritative, 
and  there  would  be  no  end  to  controversy. 

It  may  be  that,  in  some  cases,  a  final  judgment  may  now 
be  rendered  in  this  C  ourt,  as  was  formerly  the  prevailing 
practice  in  most  cases,  except  in  criminal  cases  and  inter- 
locutory orders  and  judgments.     7  he  Code,  §  962.     But  now, 
ordinarily,  the  order  or  judgment  appealed  from  is  affirmed, 
reversed  or  modified  as  the  order  or  judgment  of  the  Court 
below,  as  this  Court  may  decide,  order  and  direct.     Such  is 
the  course  of  procedure  and  practice  prescribed  by  the  stat- 
ute.    Acts  1887,  ch.  192,  §§  1,  2,  3.     The  first  section  thereof 
prescribes  that  "The  stay  of  execution  provided  for  in  tiile 
thirteen,  chapter  ten  of  The  Code,  shall  not  be  construed  to 
vacate  the  judgment  ap[)ealed  from,  but,  in  all  cases,  said 
judgment  shall  remain  in  full  force  and  effect,  and  the  lien 
of  said  judgment  shall  remain  unimpaired,  notwithstanding 
the  giving  of  the  undertaking  or  making  the  deposit  required 
in  said  title,  until  the  judgment  appealed  from  is  reversed 
or  modified  by  the  Supreme  Court."     The  second  section 
provides  simply  that  execution  shall  not  issue  pending  the 
appeal.     The  third  section  provides  "  That  section  9H2  of  The 
Code  be  amended  by  adding  to  the  end  thereof  the  following 
paragraph :  *  In  civil  cases,  at  the  first  term  of  the  Superior 
Court  after  such  certificate'  (that  of  this  Court  mentioned 
and  provided  for  in  The  Code,  §962)  *is  received,  if  the  judg- 
ment is  affirmed,  the  Court  below  shall  direct  the  execution 
thereof  to  proceed,  and,  if  said  judgment  is  modified,  shall 
direct  its  modification  and  performance.     If  a  new  trial  is 
ordered,  the  cause  shall  stand  in  its  regular  order  on  the 
docket  for  trial  at  such  first  term  after  the  receipt  of  the  cer- 
tificate from  the  Supreme  Court.' 
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The  chief  purpose  of  these  statutory  provisious  seems  to 
be  to  preserve  the  judgment  appealed  from  intact,  and  give 
it  force  and  elfeci  as  a  lien  upon  property,  as  if  it  were  a 
docketed  judgment  pending  the  appeal,  and  to  leave  this 
Court  to  exercise  its  jurisdictional  functions  in  ordinary 
cases  simply  as  a  Court  of  errors.  They  could  not  have  the 
effect  to  abridge  the  authority  of  this  Court  in  any  respect 
or  degree.  It  is  a  co-ordinate  department  of  the  government, 
anJ  derives  its  powers  from  the  Constitution,  anil  not  from 
the  General  Assembly.  The  latter  may,  however,  and  it  is 
its  duty  to  puss  laws  to^  facilitate  the  exercise  of  its  jurisdic- 
tion, powers  and  authority. 

The  motion  is  denied  and  dismissed. 

Motion  denied. 


WALTER  L.  PARSLEY  M  al.  v.  A.  DAVID. 

Lim  of  MaUrial-man — Sujjiciency  of  Complaint — Paymetita  by 
Ou^ner  After  Notice — Evidence — Verdict  and  Judgment. 

1.  Where,  in  an  action  to  enforce  a  material-man's  lieo  under  secttonB 

1801-2  of  Ths  Codt.  the  complaint  alleged  that,  after  the  lien  was 
flied,  the  defendant  paid  the  contractor  9875,  and  aleo  $S00  aa  a 
consideration  for  the  cancellation  of  the  contract,  thus  placing  it 
beyond  his  power  to  complete  his  conlract,  which  allegatiouB  the 
ansirer  denied,  and  the  isBue  thus  raised  was  tried  bf  the  jury, 
thie  Court  will  deny  a  motion  to  dismiss  the  action  because  "  the 
complaint  does  not  state  facta  sullicieQt  to  constitute  a  cause  of 
action,  in  that  it  fails  to  allege  that  anything  was  due  from  the 
defendant  to  the  contractor  when  the  lien  was  filed." 

2.  In  HDch  case,  it  is  competent  to  prove  by  the  defendant  how  much  he 

had  paid  the  contractor  under  the  contract  at  the  time  notice  waa 
served  on  him  by  the  plaintiffs. 
106—15 
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3.  Where  the  defendant  had  testified  that  he  had  not  paid  the  contractor 

anything  after  plaintiffs'  notice  was  served,  and  had  been  cross- 
examined  as  to  payments  thereafter  made  to  show  that  they  were 
made  on  account  of  the  contractor,  it  is  competent  to  corroborate 
the  defendant  by  the  testimony  of  his  book-keeper  as  to  the  date 
of  the  last  payment  to  the  contractor. 

4.  In  such  case,  where  the  jury  found  that  the  defendant  had  made 

certain  payments  after  notice  nerved  on  him  by  plaintiffs,  among 
them  a  certain  sum  to  the  foreman  of  contractor  to  be  used  in 
paying  hands,  and  also  that  the  defendant  was  not  indebted  to 
the  contractor  at  the  time  of  said  notice,  the  Court  having  put  the 
burden  on  the  defendant  to  show,  by  a  preponderance  of  testi- 
mony, that  the  payments  were  not  made  under  the  contract 
between  defendant  and  contractor:  Held,  that  judgment  was 
properly  entered  for  the  defendant. 


•This  was  a  civil  action,  tried  before  Bynum,  J.,  at  Sep- 
tember Term,  1889,  of  New  Hanover  Superior  Court. 

The  defendant  had  made  a  contract  with  one  Frank  Wood, 
by  which  the  said  Wood  was  to  build  a  house  for  him  in 
the  city  of  Wilmington,  and  the  plaintiffs,  who  were  engaged 
in  the  manufacture  and  sale  of  lumber,  furnished  material, 
which  was  used  in  the  building  of  said  house,  to  the  value  of 
$339.24.  The  said  sum  was  not  paid  by  the  said  Wood,  and, 
on  the  12th  of  October,  1886,  the  plaintiffs  gave  notice  to  the 
defendant,  as  required  by  sections  1801  and  1802  of  The 
Code,  to  create  a  lien  on  said  house,  and  this  action  is 
brought  to  enforce  payment. 

Among  other  things,  the  plaintiffs  allege  that,  after  the 
notice  was  given  to  the  defendant,  "the  said  defendant  did 
pay  the  said  Wood  sums  of  money  amounting  to  $375,  as 
plaintiffs  are  informed  and  believe." 

They  further  allege  that,  after  the  said  notice,  the  defend- 
ant "did  pay  to  said  Frank  Wood  a  large  sum  of  money, 
io-wnt,  about  $500,  as  a  consideration  to  said  Frank  Wood  to 
give  up  the  contract  of  construction,  thus  putting  it  beyond 
the  power  of  defendant  (contractor?)  to  complete  his  contract." 

These  allegations  are  denied  in  the  answer. 
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The  following  issues  were  submitted  to  the  jury: 

1.  Did  the  plaintiffs  sell  and  deliver  to  one  Frank  Wood, 
the  contractor,  building  material  of  the  value  of  J345.48, 
used  in  the  erecting  of  defendant's  house? 

2.  Did  the  defendant  pay  to  Frank  Wood,  or  his  agent, 
any  money  under  his  contract  after  the  notice  served  on 
him  by  plaintiffs?     If  so,  how  much? 

3.  Was  the  defendant  indebted  to  said  Wood  at  the  time 
of  said  notice?     If  so,  how  much? 

4.  Did  defendant  pay  to  any  person,  for  material  furnished 
and  used  in  said  building,  any  money,  after  said  notification 
to  him  by  plaintiffs?     If  so,  how  much? 

5.  Was  any  part  of  said  sum  paid  by  defendant,  because 
he  had  assumed  the  payment  thereof,  independent  of  the 
contract  with  Wood?     If  so,  what  amount? 

W.  S.  Parsley,  one  of  the  plaintiffs,  testified  "that  before 
Wood  began  work  on  the  house  of  the  defendant,  the  defend- 
ant told  him  he  had  nothing  to  do  with  the  purchase  of  the 
material,  but  he  did  not  intend  anybody  in  Wilmington 
should  lose  anything  on  it.'' 

It  was  in  evidence  for  plaintiffs  that,  after  the  notice  of 
Parsley  &  Wiggins  to  the  defendant,  and  before  the  contract 
between  Wood  and  the  defendant  was  cancelled,  the  defend- 
ant paid  to  one  Fuller,  foreman  of  Wood  under  the  contract, 
from  $180  to  $210,  being  one  week's  pay-roll  for  the  hands 
employed  in  doing  the  work. 

On  cross-examination  witness  said :  "  It  was  to  pay  off  the 
hands,  and  if  any  money  was  paid  under  the  contract  this 
was;  that  defendant  told  him  of  the  notice  given  by  plain- 
tiffs, but  that  his  lawyer  told  him  to  pay  off  the  hands,  and  he 
did,  and  this  was  the  last  money  he  df  ew  under  the  contract 
with  Wood." 

It  was  in  evidence  for  the  defendant  that,  under  his  con- 
tract  with  Wood,  made  March  23d,  1886,  he  was  to  pay 
$6,500  for  building  his  house.  Wood  was  to  furnish  all 
materials  and  complete  it  according  to  certain  plans  and 
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specifications,  forming  part  of  the  contract,  and  that,  on  the 
20th  day  of  October,  1886,  Wood,  finding  it  impossible  to 
complete  tbo  buildings,  by  reason  of  "having  drawn  an 
amount  in  excess"  of  his  contract,  and  the  **said  David 
being  unwilling  to  pay  or  advance  more"  money  to  complete 
the  said  buildings,  and  being  himself  pecuniarily  unable  to 
do  so,  and  being  "further  satisfied  that  the  balance  which 
would  be  due  and  owing  on  the  contract  price  would  be 
utterly  insufficient  to  cover  the  expenses  and  outlay  incident 
thereto,"  executed  to  said  David  a  release  "from  any  and  all 
liability,"  by  reason  of  said  contract,  and  acknowledged  full 
receipt  of  all  moneys  due  to  him  from  said  David. 

Mr.  Marsden  Bellamy,  who  was  attorney  for  defendant, 
and  drew  the  release  executed,  further  testified:  That  the 
day  it  was  signed  Wood  came  to  witness' office;  said  that  he 
had  overdrawn  from  David,  that  he  had  no  credit,  and 
David  would  make  no  advances.  I  went  to  David  with  him 
at  his  request.  Wood  then  said  David  had  largely  overpaid 
him,  and  had  refused  to  pay  him  any  more.  He  wanted 
David  to  pay  him  $500.  David  refused.  Said  he  had  paid 
him  $500  before  to  pay  debts,  and  he  had  not  done  it,  but 
had  appropriated  it  to  his  own  use.  Witness  further  says 
he  then  drew  the  cancellation  of  the  contract;  that  David 
paid  him  no  money.  That  David  came  to  witness  about 
paying  the  hands  who  were  at  work  on  the  house,  and  he 
advised  him  to  open  an  account  and  pay  the  hands  himself, 
as  he  had  to  complete  his  building. 

Upon  cross-examination,  says  he  means  by  paying  the 
hands,  the  payment  that  was  made  to  Fuller  the  Saturday 
after  notice  given  by  Parsley. 

The  defendant  testified  in  his  own  behalf  as  follows:  "I 
contracted  in  May,  1886,  with  Wood;  he  was  to  furnish 
material  and  finish  my  house  for  $6,500." 

Proposed  to  ask  witness  how  much  he  had  paid  Wood 
under  the  contract  when  the  notice  was  served  by  plaintiffs. 
Objection;  overruled,  and  exception. 


'»    *- 
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Witness  answered :  "  I  had  paid  Wood  $5,800.  I  made  no 
alterations  in  the  original  plan  of  the  house,  and  I  paid  out  for 
completing  it  $2,400,  after  paying  Wood  $5,800.  I  did  not 
pay  Wood  a  cent  after  October  12, 1886.  On  September  20th 
I  paid  him  $500;  did  not  owe  it  to  him,  but  gave  it  to  him 
to  pay  debts  he  said  he  owed.  I  paid  the  hands  after  this 
notice  on  my  own  account.  I  paid  the  pay-roll,  because  I 
promised  the  workmen  to  do  it  when  I  cancelled  the  con- 
tract. I  was  advised  to  do  this  by  Mr.  Bellamy.  I  did  not 
owe  Wood  a  dollar.  I  told  Fuller  when  I  was  notified  by 
plaintiffs  that  I  could  not  pay  Wood  any  more,  but  to  keep 
the  hands  working  and  I  would  pay  them." 

Upon  cross-examination,  says:  "The  contract  was  can- 
celled October  20th  I  paid  to  Fuller  to  pay  the  hands 
$119.84  on  October  16th;  I  paid  Wilson  $85  for  shingles 
after  October  12th.  I  had  agreed  with  Wilson  when  the 
shingles  were  shipped  to  become  responsible  for  this.  I 
gave  Barker  a  suit  of  clothes  in  settlement  of  a  hill  to 
Wood,  after  October  12th,  about  $30  or  $35.  Mr.  Strange 
had  a  suit  against  Wood,  and  I  settled  it  at  $40;  the  claim 
was  $800;  I  paid  him  $40;  he  gave  a  receipt  in  full;  don't 
know  whether  receipt  was  as  to  Wood  or  not.  I  paid 
Springer  $75  after  October  12th ;  I  had  agreed  with  Springer, 
when  Wood  made  the  account,  to  be  responsible  for  it. 
Springer  says  the  account  was  made  by  Wood  in  June, 
1886.  I  did  not  pay  Lee,  Grant,  or  Foster,  or  Giles  & 
Murchison  any  debts  made  by  Wood  for  material  furnished 
for  the  house  I  did  pay  for  the  mantels.  A  certain  amount 
was  estimated  in  the  contract  for  the  mantels,  and  I  was  to 
retain  this  amount,  and  select,  and  order,  and  pay  for  them, 
which  I  did,  and  they  were  shipped  to  me,  not  to  Wood." 

W.  A.  Dick,  a  witness  for  defendant,  testifies:  He  was 
t)ook-keeper  and  cashier  for  defendant  until  December,  1886, 
and  kept  the  account  between  Wood  and  the  defendant. 
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Proposed  to  ask  witness,  for  the  purpose  of  corroborating 
defendant  as  to  time  of  his  last  payment  to  Wood,  when 
the  account  between  Wood  and  defendant  closed.  Over- 
ruled, and  excepted. 

Witness  states:  "  Do  not  know  whether  it  was  by  the  con- 
sent of  Wood  or  not,  but  the  books  showed  no  entry  on  that 
account  after  October  9,  1886 ;  after  that  it  was  kept  as  a 
new  account  of  the  defendant." 

Upon  cross-examination,  says:  "Wood  knew  nothing 
about  the  closing  of  the  account." 

Upon  the  close  of  the  evidence  the  plaintiffs  asked  for  the 
following  instructions: 

"  1.  It  being  shown  that  said  payment  to  Fuller  was  paid 
before  the  contract  was  cancelled,  the  burden  rests  upon  the 
defendant  to  show  that  the  said  payment  was  not  made 
under  the  contract. 

"  2.  If  the  jury  believes  that  A.  David  paid  the  money  to 
D.  B.  Fuller,  foreman  of  Frank  Wood,  after  the  notifica- 
tion of  the  plaintiff,  and  before  said  David  F.  Wood  can- 
celled the  contract  betwec-n  them,  whether  the  same  was 
actually  due  according  to  the  terms  of  the  contract  (there 
being  more  money  coming  to  Woo.l  when  the  contract  was 
completed),  such  payment  would  be  a  payment  under  the 
contract,  and  the  jury  must  find  second  issue  Yes." 

The  Court  gave  the  instructions,  adding  to  the  second 
the  following:  "  Unless  the  defendant  satisfies  you,  by  a  pre- 
ponderance of  the  testimony,  that  the  payment  was  not  made 
under  the  contract  with  Wood." 

The  Court  instructed  the  jury  as  to  the  third  issue: 

"  3.  If,  from  the  whole  evidence  in  this  case,  you  find  that 
the  contract  between  Wood  and  the  defendant  was,  that 
Wood  was  to  build  for  the  defendant  and  deliver  to  him  a 
completed  house,  and  when  completed  defendant  was  to  pay 
him  8(),5^^0,  then  vou  will  answer  the  third  issue  Yes,  as  the 
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defendant  admits  tlie  house  was  not  completed  when  the 
notice  was  served,  and  that  he  had  only  paid  him  $5,800. 

"4.  If  you  find  the  contract  between  the  parties  to  be 
that  Wood  was  to  build  for  the  defendant  and  deliver  to  him, 
completed,  the  house,  and  to  be  paid  for  it  when  so  completed 
and  delivered,  |6,500,  and  after  the  making  of  the  contract, 
or  at  the  time  it  was  made,  David  agreed  with  Wood  to 
advance  to  him  money,  as  the  house  was  being  built,  to  be 
accepted  by  Wood  in  part  payment  of  the  $6,500,  and  to  be 
accounted  for  by  him  on  a  final  settlement  after  the  house 
was  completed  and  delivered,  and  defendant  had  paid  to 
Wood  $5,800  before  the  notice  was  served  on  defendant  by 
the  plaintiflF,  and  you  shall  further  find  that  the  $5,800, 
paid  by  David  and  accepted  by  Wood,  paid  for  all  the  mate- 
rial furnished  by  Wood  and  the  work  done  by  him  on  the 
house  of  the  defendant  at  the  time  the  notice  was  served, 
you  will  answer  the  third  issue  No,  and  the  burden  is  on  the 
defendant  to  satisfy  you,  by  a  preponderance  of  the  testimony, 
that  the  $5,800  was  paid  by  him,  and  accepted  by  Wood,  to 
be  credited  on  the  amount  of  $6,500;  and  further,  to  satisfy 
you,  by  a  preponderance  of  the  testimony,  that  the  $5,800 
paid  Wood  for  all  the  material  furnished  by  him  was  before 
service  of  the  notice  by  the  plaintiffs. 

"  5.  The  defendant  had  a  right  to  pay  any  and  all  bills 
of  the  said  Wood  that  he  chose  to  pay  without  subjecting 
himself  to  liability  to  the  plaintiff,  unless  the  defendant  was 
indebted  to  Wood  on  the  contract  at  the  time  of  such  pay- 
ment." 

•*  The  jury  responded  Yes  to  the  tirst  issue  by  consent  of 
the  parties. 

**  To  the  second  issue,  Yes,  $119.84. 

*'To  the  third  issue.  No. 

"To  the  fourth  issue.  Yes,  $230. 

"  To  the  fifth  issue.  Yes,  $100." 
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The  plaintiffs  moved,  on  the  verdict,  for  judj 
the  defendant  for  tl59.84,  which  was  refused. 

There  was  judgment  for  the  defendant,  and 
appealed. 

Mr,  John  D.  BeUamy,  for  plaintiffs. 
Mr.  Sol.  C-  Weill,  for  defendant. 

Davis,  J. — after  staling  the  facts:  It  is  prop< 
the  record  shows  that  (he  plaintiffs  asked  fo 
upon  "the  ground  that  the  third  issue  was  fo 
to  the  weight  of  the  evidence,  in  fact,  found 
dence."     But  this  was  abandoned  by  counsel  i 

In  this  Court,  the  defendant  moved  to  disir 
tiffs'  action,  as  upon  demurrer  ore  tenvs,  fo 
that  the  "complaint  does  not  state  facts  suflici' 
tute  a  cause  of  action,  in  that  it  fails  to  allege  i 
was  due  from  the  defendant  to  Wood,  the  con 
the  lien  was  filed."  For  this  he  cites  the  c 
V.  Strenail,  70  California,  28,  in  which  it  is  sni 
rial-mun  is  only  entitled  to  be  paid  from  that  | 
contract  price  which  remains  due  and  unpaid 
tractor  by  the  owner  when  he  (the  material-r 
lien,  and  when  the  complaint  fails  to  allege  thi 
due  from  the  owner  to  the  original  contractor  wl 
lien  was  filed,  it  does  not  contain  a  statement 
action."  In  this  case  no  such  allegRtion  was  i 
Court  said:  "It  nowhere  appears  that  the  o^ 
paid  to  the  contractors,  prior  to  the  filing  of  th( 
was  due  lo  them." 

In  the  case  before  us,  it  is  alleged  that  the  di 
the  contractor  after  the  lien  was  filed,  (he  sura 
that  he  also  paid  $500  to  Wood  as  a  consider 
cancellation  of  the  contract,  and  thus  placing 
power  to  complete  his  contract. 
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US  were  denied,  aud  whether  the  defendant 
anything  or  not,  was  a  controverted  ques- 
h  decided  by  the  jury  in  the  defendant's 
n  issue  of  fact  fairly  raised  by  the  corn- 
er, and  the  motion  to  dismiss  cannot  be 

s  except  to  the  testimony  of  the  defendant, 
aents  made  to  Wood,  under  the  contract, 
'as  served  by  the  plaintiffs.  How,  other- 
determined  wliether  the  "defendant  was 
id  Wood  at  the  time  of  the  aaid  notice?" 
Dt  for  the  defendant,  as  it  clearly  was,  to 
not  indebted  to  the  contractor  when  the 
11  it  was  competent  to  prove  that  lie  had 
d  bim  up  to  lliat  time.  The  evidence  was 
I  ere  can  be  no  question  us  to  ihe  conipe- 

ly  of  the  witness  Dick  is  objected  to.  Tlie 
tified  that  he  did  not  owe  Wood  a  dollar 
I,  and  had  not  paid  him  a  cent.     He  was 

to  various  j)ayments  made  after  that  lime, 
view  to  show  that  they  were  made  for  or 
ood,  and  the  testimony  of  Dick  was  com- 
ate  him,  as  tending  to  show  that  the  pay- 
ade  on  any  indebtedness  to  Wood. 
fs  insist  that— the  jury  having  found,  in 
:ond  issue,  that  the  defendant  had  paid  to 
lis  agent,  under  the  contract,  $1 1!).84  after 
and,  in   response  to  fourth  issue,  that  he 

material  furnished  and  used  in  the  build- 
ti6cation — they  are  entitled  to  judgment, 
he  hniling  njion  the  third  issue,  that  the 
3t  indebted  to  Wood  at  the  time  of  said 
orities  cited  by  the  counsel  for  the  appel- 
ihat  extent. 
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In  Wright  v.  Roberts,  50  N.  Y.  (Supreme  C. 
415,  it  appeared  that  "a  sum  of  money  had 
according  to  agreed  price,  in  excess  of  all  paym 
sufficient  to  pay  the  lienora."  It  is  true  that 
had  not  been  fully  performed,  but  enough  h 
under  it  sufficient  to  pay  the  "lienors." 

In  Mayer  v.  Mutrher,  50  New  Jersey,  102^1 
had  not  completed  the  contract,  and  it  was 
lien  attaches  not  only  to  what  may  be  due  to 
at  the  time  of  the  notice,  but  whenever  the 
when  the  owner  could  be  compelled  to  answ' 
tractor  for  any  portion  of  the  contract  price,  hi 
the  notice  theretofore  given.  It  was  held  i 
became  due  after  the  notice,  the  lien  would 
was  said  that  the  lien  would  attach  if  the  m< 
sued  for  and  recovered.  The  cases  cited  b 
appellant  are  distinguishable  from  the  case 
which,  according  to  the  verdict,  nothing  was  d 
of  the  notice,  and  nothing  ever  became  due. 

In  Pinlston  v.  Fowng,  104  N.  C,  102,  it  is  sa: 
time  of  such  notice  (under  The  Code,  §§18i 
owner  or  lessee  of  the  land  has  not  paid  to  I 
the  money  due,  or  to  come  due,  to  him,  or  an  i 
contract,  and  shall  refuse  to  retain  out  of  the  a 
£0  much,  if  there  shall  be  so  much  due,  as  sh 
claimed  by  the  party  having  the  lien,  the  latte; 
to  enforce  his  lien,"  &c. 

In  Bradburii  v.  S.  L.  (liape  and  Wine  Co.,  i 
(Court  Appeals),  '215,  the  Court  held  that  the  < 
a  right  to  prove  that  the  contractor  became  u 
plete  the  building,  and  that  he  was  forced  t 
himself,  and  if,  in  consequence,  he  made  payi 
parties,  they  could  not  be  treated  as  admissior 
ness  to  the  contractor.  It  may  be  that  if,  by  i 
owner,  the  contractor  was  prevented  from  p 
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ODtractor  would  have  a  right  to  recover, 
tract  or  upon  a  qaanlwm  vuruit  from  him, 
r  a  laborer's  lien  would  attach  to  the 
be  so  recovered,  but  we  think  that  he  is 
if  his  lien,  to  have  his  debt  paid  out  of 
Dtractor  owes  at  the  time  of  the  filing  of 
it  afterwards  become  entitled  to  secure 
and  no  more. 

aving  made  payments  after  the  notice, 
turden  upon  him  of  showing,  by  a  pre- 
nony,  that  the  payments  were  not  made 
with  Wood.  There  was  nothing  in  the 
-  of  which  plaintiffs  could  complain,  and 
n  the  judgment 

Judgment  affirmed. 


GRIFFIN  V.  J.  L.  NEISON. 


opellavt  to  Have  the  Record  Printed — Not 
the  Duty  of  Counsel. 

to  reJDBtate  an  appeal  dJsmiHHed  for  failure  to 
the  appellant  alleged  that  he  employed  an  attor- 
ttiiD  in  this  Court:  that  he  was  not  aware  of  the 
e  record  to  !«  printed,  and  that  if  hie  attorney 
he  would  have  had  it  printed,  but  did  not  allege 
>  hJB  counsel  to  learn  the  rei|uirenienls  of  prose- 
tr  that  he  furnished  any  money  or  took  any  steps 
i  printed:  Held,  that  no  excuse  is  shown  for  his 
he  motion  must  be  denied. 
}f  counsel  for  an  appellant  to  have  the  record 
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This  WAS  a  motion  made  by  the  defendant  (appellant)  to 
reinstate  the  appeal  in  this  case.  The  action  was  tried  at 
Fail  Term,  1889,of  Lenoir  Superior  Court, before  Bynum,J., 
and  the  defendant  appealed  to  this  Court. 

When  the  case  was  reached,  on  motion  of  plaintiff's  coun- 
sel, the  appeal  was  dismissed  for  failure  of  the  defendant 
(appellant)  to  have  the  record  printed. 

The  facts  appear  in  the  opinion 

Mr.  N-  J.  Rouse,  for  plaintiiT. 

Mr.  George  V.  Strovg,  for  defendant. 

Clark,  J.:  This  was  an  action  on  a  plain  note  of  hand. 
At  Fall  Term,  1889,  of  Lenoir  Superior  Court,  the  Court 
held  the  answer  frivolous,  and  rendered  judgment  upon  the 
verified  complaint.  The  appeal  was  docketed  here,  January 
4,  1890.  When  the  case  was  reached  for  argument,  no 
counsel  represented  appellant.  Appellee's  counsel  was  pre- 
pared to  argue  the  case,  but  there  being  no  printed  'record 
the  Court  declined  to  hear  argument.  Thereupon,  appellee's 
counsel  moved  to  dismiss  for  failure  to  print  the  record, 
which  was  allowed. 

Appellant,  upon  notice  given,  now  moves  to  reinstate 
appeal,  and  in  his  affidavit  alleges  that  he  employed  one  of 
the  attorneys  who  appeared  for  him  in  the  lower  Court  to 
represent  him  here;  that  he  was  not  aware  of  the  rule 
requiring  the  record  on  appeal  to  be  printed,  and  if  his 
attorney  had  notified  him  thereof  he  would  have  had  the 
record  printed,  and  was  able  to  do  so.  The  appellee  fiiesa 
counter  affidavit,  that  ten  days  before  the  case  was  reached 
for  argument  in  this  Court,  he  saw  the  counsel  who  repre- 
sented the  appellant  in  the  Court  below,  who  resided  In 
Kinston,  and  desiring  to  avoid  the  expense  of  counsel  in 
this  Court,  propofed  to  him  to  dismiss  the  appeal,  and  he 
would  indulge  defendant,  the  appellant,  till  next  fall;  that 
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that  he  represented  appellant.'who  only 
he  thought  his  client  ought  to  accept  the 
irds  said  attorney  told  him  his  client 
position ;    that   thereupon    he   (appellee) 

considerable  expense  to  represent  him 
at  appellant  has,  from  the  beginning, 
try  possible  inaiiner,  to  hinder  and  delay 
;  that  the  day  after  summons  was  issued 
gned  and  disposed  of  his  property,  real 
It  he  filed  an  answer  which  the  Court 
volous;  that  appellee  firmly  believes  that 
llant's  direction,  and  by  his  sancion,  that 
e  to  represent  him,  and  avers  that  appel- 
ly  of  personal  negligence  and  inattention 
Mo  reply  was  filed  to  this  affidavit. 
13  entitled  to  have  the  case  ai^ued  or  dis- 
■m.  The  appellant  shows  no  excuse  for 
ndeed,  the  appellee's  counsel  contended 
)f  appellant  indicated  an  intention  to  use 
ith  the  rule  of  the  Court  which  requires 
e  record,  as  a  means  of  procuring  delay, 
self,  not  as  an  opportunity  of  obtaining 
ting  an  error,  but  of  hindering  and  baf- 
le  relief  adjudged  to  him  by  the  Court 
that  may  be,  the  appellant  does  not  allege 
application  to  his  counsel  to  learn  the 
prosecuting  an  appeal,  nor  that  he  fur- 
y  or  took  any  steps  to  have  the  record 
affidavit  it  appears  that  the  counsel  he 
■resident  of  his  county,  and  is  not  in  the 

this  ('ourt.  He  makes  no  reference  to 
who  resides  in  his  county,  and  who.appel- 
legotiation  with  him  as  to  abandonment 
sides  alt  this,  it  was  the  duty  of  appellant 
Lo  sending  up  the  appeal  and  having  the 
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record  printed.  In  Churchill  v.  Life  Inmrance 
N.  C,  485,  it  was  held  and  provided  that  providi 
bond  Ib  no  part  of  the  professional  duty  of 
that  if  the  latter  undertook  to  do  it,  and  nei 
so,  it  was  a  mere  agency,  and  the  neglect  o 
was  the  neglect  of  the  principal.  To  the  same 
born  V.  Byrd,  92  N.  C,  7,  and  several  other  case 
reasoning  apfilies  with  equal  force  to  the  failur 
record  sent  up  in  time  to  have  it  printed,  and 
ters  which  are  not  strictly  professional  duties,  bi 
which  an  appellant  or  a  n  on -professional  ager 
to  fully  as  well  ns  an  atiorney.  Upon  the  pi 
showing,  he  failed  to  post  himself  as  to  the  du 
of  him  in  prosecuting  an  appeal  to  this  Coui 
gross  negligence  {Elliott  v.  HoUiday,  3  Dev.,  ; 
Abrajns,  90  N.  C,  21 ;  Turner  v.  Powell,  93  N. 
will  not  be  allowed  to  deprive  the  appellee  ol 
have  the  cause  finally  disposed  of  at  thia  term. 
This  case  differs  from  Wileif  v.  Logan,  94 
that  there  the  counsel  applied  to  was  in  the  ba 
ing  this  Court.  Besides,  that  case  was  decided  i 
the  rule  requiring  the  printing  of  the  record 
It  was  not  then  generally  known  and  acted  uj 
the  case.  In  Boweti  v.  Fox,  99  N.  C,  127,  the  < 
Wiley  V.  Logan,  and  say  that  the  duty  of  bavin 
printed  is  one  which  "does  not  come  ordinaril 
sphere  of  professional  duty."  Not  unusually 
and  sent  up,  together  with  the  transcript,  on  a 
matter  of  fact,  we  believe  when  the  printing 
counsel  have  usually  no  supervision  of  the  w( 
done  under  the  directions  of  the  Clerk  of  this 
appellant,  if  he  chose,  might  get  it  dobe,  proba 
cases,  under  the  supervision  of  the  Clerk  helow. 
it  himself  The  sliglitest  inquiry  by  appellant 
given  him  information  of  his  duty  in  this  n 
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the  necessary  parts  of  the  record,  was 
?re8t  of  the  public,  and  of  all  parties,  to 
)  prompt  and  careful  consideration  of 
ot  permit  a  neglect  of  its  observance  to 
lurce  of  delay  and  obstruction.  Nor  can 
I  such  non- professional  duty  to  work  a 
the  lack  of  an  argument  by  counsel  is  no 
r  for  a  rehearing, 
te  appeal  denied. 


BAIN,  Admr.  v.  DANIEL  BAIN. 

Supreme  Court — Premature  Appeal. 

1,  ceriain  tejtimonr  was  excluded  on  the  trial 
plaintifT  submitted  to  a  judgment  of  nonsuit, 
narde  stricken  out  and  the  case  'reiOBtated  for 
es  to  this  Court,  and  an  appeal  taken  by  defend- 

AcTioN,  tried  before  Connor,  J.,  at  Novem- 

CuMBERLAND  yuperior  Court, 

kin  testimony  offered  by  the  plaintiff  was 

>n  plaintiff  submitted  to  a  nonsuit. 

ourt  directed  the  judgment  of  nonsuit  to 

i  the  case  to  be  reinstated  for  trial,  and 

aled. 

in  the  opinion. 

£,  for  the  plaintiff. 
)r  the  defendant. 

allegations  of  the  complaint,  so  far  as 
estion  now  before  us,  are,  substantially, 


240  IN  THE  SUPREME  COt 

Bain  v.  Bain. 

that  on  the  8th  day  of  April,  1844,  the  d 
to  John  Bain,  Sr.,  the  intestate  of  the  pi 
the  sum  of  J500,  with  certain  conditions  ; 
made  part  of  the  coinplaint.  That,  on  ■ 
the  bond  waa  executed,  the  said  John  Bai 
defendant  a  deed  in  fee-simple,  conveying 
set  out  in  the  complaint.  That  said  dee( 
on  its  face,  was  made  with  the  "express  u 
agreement"  that  the  defendant  would  ta 
certain  personal  property  referred  to  in  t\ 
the  same  in  trust  for  the  payment  of  e 
tioned.  That  the  defendant  never  perfori 
of  the  bond,  nor  has  he  executed  the  tri. 
land  was  conveyed  to  hitn. 

The  plaintiff  asks  judgment  for  $500 
bond,  with  interest  thereon,  and  that  it  be 
land  be  held  in  trust  for  its  payment,  and 

The  answer  is  a  substantial  denial  of  th 
complaint,  and  the  d,efeiidant  says  that  he 
sion  of  the  land  set  out  in  the  complaint : 
execution  of  the  deed  by  John  Bain  (his  fal 
continually  since  in  open  adverse  posse; 
upon  the  lapse  of  time  and  the  statute  as 

Upon  the  trial,  the  plaintiff  proved  tha 
the  subscribing  witness  to  the  bond,  was 
to  read  in  evidence  the  bond,  upon  the 
Clerk  and  Register  of  Deeds.  This  was 
objection  was  sustained,  and  plaintiff  exc( 

Various  other  questions  relative  to  the  < 
nesses  and  testimony  were  presented  and 
to  the  plaintiff,  who  excepted,  and  "  thereu 
nonsuit." 

"The  Court,  after  consideration,  being  o 
there  was  error  in  the  ruling  made  in 
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lie  judgment  of  nonsuit  to  be  stricken 
)e  reinstated  for  trial,  from  which  judg- 
appealed  to  tbe  Supreme  Court " 
appeal  in  this  case  prematurely  taken 
lich  was  not  final,  but  which,  in  no  pos- 
jse  could  deprive  the  appellant  of  any 
?hat  such  an  appeal  will  not  be  enter- 
is  well  settled.     Hailey  v.  GTay,  OlJ  X.  C, 

il  cannot  present  the  questions  raised  by 
3,  his  Honor  having,  upon  consideration, 
J  was  error  in  the  exclusion  of  evidence, 
.lie  record,  and  counsel  unite  in  the  fol- 
n  this  case  the  counsel  on  both  sides 
regularities  in  malcing  up  the  case,  on 
his  Court  to  decide  the  point  presented." 
sing  an  opinion  upon  the  "points  pre- 
;ld  be  put  to  tlie  controversy,  tlie  Court 
in  acceding  to  the  request,  Thornton 
J.,  86,  and  the  cases  cited.  It  appears, 
complaint  and  answer,  that  other  and 
are  presented,  and  many  questions  may 
tnnot  be  considered  in  this  fragmentary 

be  dismissed. 

Appeal  dismissed. 


IN  THE  SUPREME  COURT. 

HcOiLL  V.   BCIB. 


D.  K.  McGILL  et  al.  v.  JOBS  BUIE. 


Petition  for  Partition — NecesBary  AUfgations — Dem 
session  of  Tenant  in  Comvioii. 

1.  Where  »  petition  for  parlition  of  land  alleged  that  the  pt 

the  defendant  are  tenants  in  common,  and  that  the 
in  poeseesion,  claiming  title  to  one  share,  a  (temur 
ground  that  the  pelititin  "does  Dot  allege  that  the  pi 
in  posaesflion  of  the  land,  and  only  alleges  that  they  a 
have  possession,"  will  be  overruled. 

2.  Where  there  is  no  actual  ousler,  the  poeseseiou  of  one  U 

mon  is  the  possession  of  all  tenanls  in  common,  and  I 
to  be  so  until,  from  the  lapse  of  time,  the  sole  posses 
evidence  of  title  to  the  sole  enjoyment. 

3.  A  petition  for  a  (a\e  for  partition  need  only  allege  that  tl 

and  defendant  are  tenants  in  common  and  in  poss 
land,  and  the  necessity  of  a  sale  fur  partition.  Th 
treat  allegations  in  regard  to  the  relationship  of 
intended  to  show  from  and  through  whom  title  to 
derived,  &c.,  as  useless  and  unnecessary. 

This  wos  a  petition  for  (he  sale  of  land  for  parti 
on  np])eal  from  tlie  Clerk  of  Ci  miiehland  Supt 
before  Philips,  J.,  at  Cliainbers,  on  the  2d  day  of 
18S8. 

Tlie  petitition  was  aa  follows; 

"The  petition  of  D.  K.  McGill,  Margaret  McGi 
McGill,  Neill  McGill,  Mary  MtOill,  Annie  Elli 
Campbell,  Daniel  McGill— 

"1.  Respectfully'  represents  that  they  and 
McDonald  (under  wliom  the  defendant  John  B 
an  interest  in  the  lands  hereinafter  described)  ar 
of  kin  and  heirs  at  law  of  the  late  Duncan  Bant: 
his  children,  Neill  Buie,  Donald  Buie,  Mary  Buie 
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i  Duncan  Banii  Buie  and  his  widow, 
lead. 

1  Neill  Buie,  Donald  Buie,  Wary  Buie 
ildren  of  said  Duucan  Bann  Buie)  are 
intestate  and  nilliout  issue. 
■titioners  and  said  Catherine  McDonald 
lateral  relatives  of  said  Duncan  Bana 
>nald  liuie,  Mary  Buie  and  Flora  Buie, 
the  United  States  and  of  the  State  of 
■  capable  of  inlieriting  real  estate  beloug- 
1  Bann  Buie,  Neill  Buie,  Donald  Buie, 
ora  Buie,  at  the  time  of  their  several 
;ree,  third  c-ousins  to  said  Duncan  Bann 
lis  to  said  Duncan  liann  Buie's  children 
Buie,  Mary  Buie  and  Flora  Buie}.  The 
luie  and  his  widow.  Christian  Buie,  were 
ch  other  nt  the  time  of  their  marriage. 
?lilioners  and  said  Christian  McDonald 
ion  of  all  the  lands  of  which  said  Dun- 
d  said  Neill  Buie,  Donald  Buie,  Mary 
ie  died  seized  and  possessed  in  equal 
of  llie  whole  to  each, 
uncnn  Bann  Buie,  Neill  Buie,  Donald 
d  Flora  Buie  died  seized  in  fee-simple 
i  following  described  tracts  or  parcels  of 
and  being  in  71st  township,  in  Cumber- 
ing Hugh  McCall,  P.  D.  P.  Munroe  and 
Cretk,  viz.,  50  acres  Hugh  Leslie  laud; 
ind;  100  acres  Neill  Buie  land;  25acres 
;  100  acres  Mclntyre  land;  and  other 
he  deed  of  Catherine  McDonald  to  the 
er  referred  to. 

titioners  and  said  Catherine  McDonald, 
as  tenants  in  common  aforesaid,  entitled 
said  land,  and  to  pantition  thereof. 
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"8.  That  since  the  death  of  said  Dunci 
Neill  Buie,  Donald  Buie,  Mary  Buie  am 
AuKUst  14th,  1875,  said  Catherine  McD 
said  date,  registered  in  Book  E,  No.  4,  pag 
of  Register  of  Deeds  for  Cumberland  Coi 
and  convejed  to  the  defendant,  John  B 
title,  interest  and  share  in  the  aforesaid  k 

"9.  That  said  John  Buie,  the  defendat 
of  said  lands,  claiming  litle  to  Catherine 
therein  under  the  aforesaid  deed,  as  yc 
informed  and  believe. 

"  10.  That  owing  to  the  number  of  pers 
and  location  of  said  tracts  of  land,  nclua 
cannot  be  made  without  injury  to  some  o 
interested. 

"  11.  That  jour  petitioners  desire  parlil 
and  to  the  end  that  division  thereof  may 
to  their  respective  interests,  above  set  foi 
lands  may  be  sold  by  a  commis-ioner 
Court,  upon  such  terms  as  the  Court  m; 
such  other  and  further  relief  as  your  p 
entitled  to  or  may  be  necessary." 

The  defendant  demurred  to  the  petilioi 
following  causes: 

"  1.  That  it  does  not  allege  or  show  the 
possession  of  the  land  sought  to  be  par 
alleges  that  they  are  entitled  to  have  posa 

"2.  The  petition  attempts  to  show  p 
title,  and  fails  to  show  facts  sufficient  to  co 
of  action,  in  that — 

"1.  It  alleges  impossibilities  in  law,  I 
could  not  be  heirs  of  Duncan  Bann  Buie  ■ 
dren,  as  alleged,  nor  could  they  be  heirs  ■ 
dren  as  long  as  any  other  child  was  livit 
be  heirs  of  any  child  whilst  the  father  or 
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)uiican  Bann  Buie,  Xeill  Buie,  Daniel 
I  Flora  liuie  all  died  seized  in  fee  sira- 
the  lands  referred  to,  wliercas,  williout 
!  contrary,  it  is  presumed  that  some  of 
tlian  nthera.  The  petition,  having 
source  of  title,  should  liave  shown  the 
om  whom  Ihey  derived  title  by  descent, 
;d  litle,  and  how  they  were  heirs, 
having  alleged  a  failure  of  lineal  de- 
ve  shown  who  was  the  Jirst  purckaiter  of 
le  piuiiitill's  i-ljinied  and  became  heirs 
r. 

Ices  not  allege  (hat  pelitiontrs  and  Calh- 
sole  heirs 

d  to  show  sources  of  title,  it  should  have 
plainly  and  concisely,  so  that  defendant 
■re  j)roj)er  parlies  in  petitioners'  claim, 
lo  answer  the  petition," 
icd  the  demurrer,  and  from  his  judg- 
ipealcd,and  the  following  judgment  was 
Philips: 

id  considering  the  argument  of  counsel, 
le  judgment  of  the  Clerk  sustaining  the 
d  and  the  demurrer  overruled. 
How  the  defendant  to  answer  as  the  law 
with  the  cause  according  to  law." 
nt  the  defen<liint  appenled. 

irie  and  T.  H.  Sultov,  for  plaintiffs. 
p  defendant. 

stating  (he  facts:  1.  The  counsel  for 
t  possession  of  defendant  is  not  enough, 
e  tenancy  in  common ;  and  the  allega- 
8  that  defendant  resists  their  claim  "     So 
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far  from  this  being  so,  the  demurrer  admits 
in  the  petition,  and  it  distinctly  alleged  tha 
and  the  defendant  are  tenants  in  common 
John  Buie,  the  defendant,  is  in  possessioi 
claiming  tide  to  Catherine  McDonald's  shai 
the  aforesaid  deed,  as  your  petitioners  ar 
believe." 

It  is  well  settled  that  where  there  is  no  8 
possession  of  one  tenant  in  common  is  the 
the  tenants  in  common,  and  this  continues 
from  the  lapse  of  time,  the  sole  possession  b 
of  title  to  the  sole  enjoyment.  Here  no  ous 
It  is  in  no  way  admitted,  directly  or  ind 
defendant  claims  to  be  sole  seized, or  that  liei 
than  Catherine  McDonald's  share  in  said  lai 
ted  that  he  is  in  possession.  His  possession 
of  liis  co-tenants,  and  the  first  ground  of  d 
be  sustained. 

2.  It  would  have  been  sufficient  to  allege,  i 
admitted  by  demurrer,  that  the  petitioners 
were  tenants  in  common  and  in  possession  c 
tioned,  and  the  necessity  of  a  sale  for  parliti 
less  and  unnecessary  allegations  in  regard 
ship  of  the  parlies  were  plainly  intended  or 
and  through  whom  title  to  the  land  was  d 
all  the  parties  to  whom  the  petitioners  i 
assignor  were  thus  related,  and  through  wl 
are  dead.  If  they  are  all  dead  intestate,  an 
descendants,  and  peLitioners  and  the  defen 
are  the  next  of  kin  and  heirs  at  law  of  the  si 
it  is  sufficient,  for  the  purposes  of  this  peti 
construed,  it  only  meant,  in  this  respect,  to 
of  lineal  descendants.  The  allegations  were 
unnecessary,  and  might  have  been  omitted 
Best  V.  Clyde,  86  N.  C,  4;   Thames  v.  Jones,  'J 
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[lODsense  of  tlie  petition  lo  suppose  that  it 
that  the  pelitioners  and  Catherine  McDon- 
)  at  law  or  next  of  kin  of  Duncan  Bann 
f  his  death,  leaving  children,  or  that  they 
aw  of  any  one  of  his  children,  so  long  as 
;,  and  while  the  petition  might  have  heen 
i  more  concise,  as  for  the  matter  of  that, 
lure  of  lineal  descendants,  utile  per  inutile 
le  defendant  can  clearly  see  from  the  peti- 
nded  by  the  petitioners,  and  it  is  sufficient 
everything  necessary  to  enable  him  to 
ly.  If  he  denies  the  petitioners'  title,  or 
I  sole  seized,  or  has  any  other  defence,  he 
id  the  case  can  be  tried  upon  its  merits. 
i  of  demurrer  cannot  be  sustained. 

No  error. 


L.  AIXRED  V.  J.  F.  BURNS. 


mce  should  Specify  Grounds  of  Objection — 
on  of  Contract — Time  of  Payment. 

fnce.  in  order  to  have  force,  ebould  epecifj  some 
id  of  objection   to  the  evidence  to  which   they 

'.  aold  hie  leaseof  a  mine  and  land  to  the  defendant 
hundred  dollars,  of  which  one  thousand  dollars, 
eement,  was  to  be  paid  "  upon  the  mailing  of  the 
to  the  defendant  by  D."  (to  whom  defendant 
the  22d  day  of  September  1885":  Held,  that  the 
I  one  thousand  doUara  to  plaintiff  wae  not  condi- 
I  payment  to  the  defendant  by  D.  of  hia  third  pay- 
letermlned  by  the  words  of  the  agreement,  ''  on 
September,  1865." 


248  IN  THE  SUPREME  COUR 

ALUtED  V.  BU&KS. 

This  was  a  civil  actios,  tried  before 
April  Term,  3889,  of  Ihe  Superior  Court  of 

Tlie  plaintiff  brought  this  action  to  reci 
$250,  which,  he  alleges,  lie  placed  in  th 
defendant  to  be  paid  and  applied  to  a  purp( 
which  he  failed  to  so  apply,  but  used  for  his 
and  also  the  other  sum  of  $1,000,  whic' 
obliged  himself  to  pay  to  the  plaintiff  by  tli* 
nient,  whereof  the  following  is  a  copy : 

WiiEKKAS,  John  F.  Burns  and  wife,  by  t 
writing,  dated  March  25, 1881,  leased  to  C. 
period  of  ten  years,  au  interest  in  what  ii 
Moody  Hill  Gold  Mine  (including  about  ten 
the  waters  of  Folly  Branch,  in  Moore  County, 
.and  whereas,  said  Burns  and  wife  have  sold 
land  to  Robert  H.  Duncan,  and  conveyed 
by  deed  dated  September  22,  1882. 

"Now,  in  consideration  of  the  premises, 
twenty-one  hundred  dollars  in  cash  paic 
which  is  hereby  acknowledged,  and  the  s 
said  Burns  to  pay  the  said  Allred  the  folk 
payments,  the  said  Allred  and  Burns  agree 

"1.  That  said  Allred  hereby  agrees  and 
render,  cancel  and  deliver  up  the  said  le 
right  and  claim  in  and  to  said  leased  prem 

"2.  That  the  said  Burns  hereby  agrees 
Allred  the  sum  of  one  tliousand  dollars  u 
of  the  third  payment  to  the  said  Burns  b 
can,  on  the  22d  day  of  f^eptember,  IS85 
Burns  agrees  to  pay  the  said  Allred  an  add 
dred  dollars  upon  the  making  of  the  seve 
the  saiil  Burns  by  the  said  Duncan  on  the 
tembcr,  1889. 
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'hereof,  the  said  parties  hereunto  set  tlieir 
le  25th  day  of  Se|.tember,  1882. 

"J.  F.  Burns.     [Seal.] 
'  C.  L.  ALI.RED.  [Seal.] 

DfNOAS." 

le   plaintiff  testified   lliat  he  left  in  the 
idant  ?250,  part  of  the  $2,100  st-t  forth  in 
paid  to  one  E.  X.  Moffitt,  as  plfliiitiff's  por- 
ibility  of  pluiiititf  and  defendant.     This' 
ve  been  paid  in  two  weeks,    defendant 
formed  him  since  the  commencement  of 
had  never  paid  this  amount  to  Moffitt, 
lim.     Defeuiiant  excepts, 
led  that  no  part  of  the  S1,000,  whicii  he 
y  said  contract  on  the  '22ti  dayof  Septem- 
p  been  paid  to  liim,  or  to  any  one  for  him ; 
ink  that  Duncan  had  ever  made  the  third 
id  not  know.     Defendant  excejits. 
iitroduccd  no  evidence. 
sues  were  submitted  to  the  jury: 
it  indebted  to  the  plaintiff?" 
imount?" 

equested  the  presiding  Judge  to  instruct 
jiaintiff  was  not  entitled  to  recover  judg- 
itil  he  had  shown  affirmatively  that  Dun- 
ihird  payment  to  the  defendant.     Refused. 

ucled  the  jury  (hat  there  was  no  evidence 
eased  the  plaintiff  of  his  portion  of  said 
I  that  if  they  believed  the  evidence,  the 
led  to  recover  the  full  amount  demanded 
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Verdict  for  the  plaintiff.  Rule  for  a  ne 
dischargee).  Judgment  for  the  plaintifT.  - 
defendant. 

Mr.  J.  C.  Black,  for  plaintiff. 
Mr.  W.  J.  Adamx,  for  defendant. 

Mkreimox,  C.  J. — afler  staling  the  facts: 
second  exceptions  are  too  indefinite  to  be  ente 
do  not  specifj',  as  they  should  do  to  have  foi 
cient  ground  of  objection  to  the  evidence  to  v 
they  were  respectively  intended  to  iiave  refert 
appears,  the  evidence  objected  to  was  pertinei 
tent  to  prove  material  facts. 

We  think  the  Court  below  properly  interpr 
ment  in  question  in  respect  to  the  sum  of  one 
lars  to  be  paid  to  the  plaintiff  by  the  defendar 
from  its  face,  that  the  plaintiff  sold  his  leas 
and  the  land  mentioned,  to  the  defendant  fc 
thirty-five  hundred  dollars.  Of  this  sum,  tw 
dred  dollars  were  paid  at  once.  The  balance 
in  two  installments,  coming  due  at  different 
that  in  question — of  one  thousand  dollars,  to 
the  making  of  the  third  payment  to  said  Bur 
Duncan,  on  the  22d  day  oj  September,  ISSo."  ' 
the  transaction  constituting  the  basis  of  the  b 
the  terms  of  the  latter,  give  point  and  meanir 
just  quoted.  It  was  expected  that  Duncan  w 
pay  to  Ihe  defendant  a  third  installment  of 
money  for  the  mine  at  the  time  specified, 
intended  to  devote  one  thousand  dollars  of  th 
be  received  by  him  to  the  payment  of  the  ! 
so  agreed  to  be  paid  lo  the  plaintiff  at  Ih 
agreement  was  not  simply  to  pay  the  mone; 
"upon  the  making  of  the  third  payment  to  tl 
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,"  but  upon  the  making  of  such  payment 
September,  ISS'i."  Ttie  latter  worda  fixed 
int  to  ihe  plaintiff — the  lime  his  debt 

purpose  of  the  other  words  were  simply 
a  the  plaintiff  lliat  the  defendant  would,  at 
irticutar  fund  that  he  could  and  would 
ent  of  the  plaintiff's  debt, 
in  the  nature  of  the  agreement,  nor  are 
n  it,  which  imply  that  the  defendant 
itiff  the  sum  of  money  specified  in  ques- 
)r  in  the  event  and  only  in  the  event, 

to  the  defendant  the  third  installment 
mine,  nor  are  tliere  words  which,  fairly 
hat  the  sum  of  money  should  be  due  at 
od  after  the  time  so  specified.  Indeed, 
10  other  interpretation  could  be  given  the 
esptct  in  question,  other  thau  that  we 
vould  make  it  reasonable  and  practicable. 
Judgment  affirmed. 


SEMAN  V.  BRANT  PERSON,  et  al. 

Whidi  Clerk  of  Superior  Court  is  Grantee 
Bffore  iSame  Clerk. 

^d  in  which  the  Clerk  of  a  Superior  Court  is 
by  the  said  Clerb,  ia  invahd  anil  void,  under  sec- 
8  of  The  Code. 

t  validated  by  sectioo  1S60  of  The  Code,  as 
!53  of  the  Laws  of  1889. 

ACTION,  for  the  recovery  of  land,  tried 
;  August  Term,  ISSEI,  of  the  Superior 
unty. 
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Fbeemam  v.  Pkrson. 


Tbe  ]>lHintifr  claimed  lit.le  in  part  undf 
by  K.  H.  Worthy,  as  Sheriff  of  Moore 
McNeill,  John  Shaw  and  J.  C.  Jackson,  tli 
versy  having  been  sold  under  sundry  ( 
one  Jolin  Morrison. 

The  defendants  objected  to  the  introdu 
for  the  reason  that  A.  H.  McNeill,  one  c 
said  deed,  WHS,  at  the  lime  of  the  probat 
the  Superior  Court  of  Moore  County,  befoi 
was  duly  admitted  to  probate. 

It  was  admitted  that  said  McNeill  was  < 
at  the  time  of  said  probate. 

His  Honor  being  of  opinion  with  tin 
tained  their  objection. 

The  plaintiH  excepted,  submitted  tc 
appealed. 

Mfssra.  W.  J.  Adams  and  J.  C.  Blark,  for 
No  counsel,  contra. 

Avery,  J.:  The  Code,  §  1'260,  as  amendei 
the  Laws  of  18S9,  is  as  follows: 

"  Wherever  the  Judge  of  the  Supreme  < 
rior  Court,  or  the  Clerk  or  depuly  Clei 
Court,  mistakivff  their  powers,  have  essny 
the  first  day  of  January,  one  thousand  ei| 
eighty-nine,  to  take  the  proVjato  of  deei 
examination  of  femes  coieit,  whose  names 
deeds,  and  liave  ordered  said  deeds  to  re| 
same  have  been  registered,  all  such  probat 
tions  and  registrations,  so  taken  and  ha' 
avd  bindmg  lo  all  mteiils  and  purposes  as 
been  taken  before  or  ordered  by  the  Clerk  of 
or  other  proper  ofpcer  having  jurisdiction  the, 
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te  Code,  §  104,  and  sub-section  3,  that, 
such  Hv  relation  to  any  estate  or  pro- 
ie  or  his  wifr  is  a  party  or  a  subscrib- 
1  of  conveyance,  testamentary  paper, 
ii  tliis  liisqualilication  ceases  when 
iry  paper,  or  will,  has  been  finally 
•obate  by  another  Clerk,  or  the  Judge 

dill  made  no  viistake  as  to  his  power 

deeds,  for  the  law,  in  tfrmR,  clothed 
thortty  both  to  hear  the  evidence  and 
here  the  land  lay  in  Moore  County, 
antees  resided  there,  though  Clerks 
•ts  of  counties    were  empowered   to 

order  such  deeds  to  be  recorded  by 
ements  of  the  slatule  as  directory 
eace  and  Clerks  of  the  Inferior  Courts 
Lhorixed  to  take  the  privy  examina- 
I,  and  hear  and  certify  the  acknowl- 
e  execution  of  instruments  required 
red  in  such  cases,  but  not  to  order 
le  defendant  McNeill  overlooked  or 
ons  of  a  statute,  passed  in  affirmance 
lies  of  the  common  law,  which  is 
if  propriety,  as  well  as  public  p(iliey, 
■xercise  judicial  authority,  where  he 

interest,  that  may  be  affected  by  his 
vords  "or  Clerk"  were  inserted  by 
1  the  original  statute  the  legislative 

to  provide  for  and  cure  mistakes 
the  general  scope  of  their  powers,  aa 
d  and  the  land  conveyed  was  located  in 
tin  which  the  Clerk  lived.  But  there 
efiBcflcy  and  vitality  to  a  certificate  of 
of  its  correclness,  where  the  error  con- 
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sisted  not  in  misconceiving  the  extent 
tively  conferred  by  law,  but  in  disrega 
tion  of  ihe  statute,  and  committing  a  I: 
breaking  over  the  barriers  constructed 
ity.  When  a  new  judicial  system  hi 
and  numerous  changes  had  been  mad< 
feetly  to  the  ideas,  habits,  or  traditions 
natural  thatsubordinate  officers  shouU 
the  territorial  limits,  as  well  as  the  su 
their  jurisdiction  extended,  and  such 
wiiich  we  are  construing  were  intende 
inconvenience  to  the  peo[deby  reason 
the  part  of  the  officer.  But  it  was  nt 
officer,  who  exercised  authority  in  the 
tory  prohibition,  should,  under  the  ( 
this  act,  derive  benefit  from  thus  dia 
restrictions  for  his  own  advantage  o 
irregular  "probates,  privy  examinatic 
are  declared  by  the  section,  as  amende 
bindingasif  the  same  had  been  takeu  t 
Clerk  fif  ihe  Superior  Court,  or  other  pro^ 
diction,"  and  thus  the  purpose  is  plain 
reach  cases  where  a  Clerk,  having  gene 
lated  a  special  provision  of  tlie  law, 
limitation  upon  the  exercise  of  his 
instances,  but  where  some  officer  has 
the  province  of  a  Clerk  or  another  of 
authority  as  to  the  probate  of  deeds.  ] 
empowered  to  act  as  a  Judge  in  any  ma 
sonal  interest,  and  an  attempt  to  exerci 
never  valid  or  binding  on  others.  A 
disregarded  the  law  and  the  unwrit 
propriety,  would  not  be,  within  tho  ii 
1872,  a  "proper  officer."    There  was  m 
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3R  STEPHENS  v.  F.  D.  KOONCE. 

rr   Failure   to   Print   Record — Motion  to 
Reinstate. 

appeal  will  be  denied  where  it  a]>peared  thatthe 
B 1  on  March  12th.  and  reached  in  rexular  order 
'hen  it  was  diamissed  for  Failure  to  print  the 
rules,  though  counsel  for  appellant  being  pres- 
lil  of  the  district,  and  not  s<:^eing  the  case  on 
i  the  call  nas  concluded.  The  dismituial  was 
rgue,  but  for  failure  to  print,  and  this  was  not 
!,  and  the  negligence  wan  that  of  the  client. 

lS"  to  reint'tiile  on  a|>iieiil  <ii£mit>se<]  for 
ecord. 

n  the  (ipitiion. 

sliec,  for  the  pliiintifr. 
Jr.,  for  the  liefeinJiint  (petitioner). 

ition  was  tried  at  Xovcmber  Term,  ISSi), 
Court.  'I'he  transcript  of  the  reconl  oii 
in  this  Court  l-2lh  March,  1S90,  during 
ct  lo  whicli  it  beloiigp.  It  was  readied 
March  13,  und,  on  motion  of  ajvpellee's 
issed  for  failure  lo  jiHtit  the  record  as 
?s.  On  Mareli  20,  a  motion  to  reinstate 
and  set  for  hearing  April  3.  On  that 
ox^'ii,  and  the  motion  was  denied.  On 
lo  reinstate  was  again  made,  on  the 
isel  retained  by  the  original  counsel  in 
■pose  of  making  the  motion  to  reinstate 
sr  that  the  motion  would  be  heard  April 
3  then  absent  from  home  and  did  not 
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return  till  after  the  motion  was  heard  an 
reason,  appellant  asks  that  the  judgment 
to  reinstate  be  set  aside,  and  for  cause  to  i 
the  original  counsel  files  an  affidavit  that 
the  call  of  the  district,  and,  not  seeing  t 
he  left  before  the  call  was  concluded,  a 
was  not  printed  because  his  client  suppose 
like  this,  from  an  order  in  the  cause,  I 
required  to  be  printed. 

If  the  transcript  of  the  record  on  ap 
docketed  before  the  close  of  the  call  of  tha 
lee  would  have  been  entitled  to  docket  an( 
It  could  be  no  advantage  to  appellee,  ai 
ance  with  the  Rule,  to  docket  the  record, 
tion  that  it  could  not  be  heard  when  reai 
printed  record.  Rule  2S.  If  thetranscr 
appeal  had  been  delayed  by  failure  of  thi 
case  on  appeal  in  time,  it  was  the  duty  < 
docket  a  transcript  of  the  restof  therecorc 
tiorari  before  the  close  of  the  call  of  the  dist 
of  this  Court  begun  after  judgment  rendf 
would  have  had  the  right  to  dismiss,  t 
92  N.  C,  562.  But  nothing  even  of  this 
appellant  might,  and  should,  have  had  t 
long  before  he  did.  Having  permitted  it 
the  last  moment,  he  should  have  sent  up 
ready  printed.  The  appellee  had  a  righ 
argued  or  dismissed  at  this  term  He  c 
of  it  by  the  appellant  sending  up  the  cast 
almost,  and  then  with  no  printed  recfird, 
could  not  be  argued.  The  appellee's  cou 
argue  the  case  without  the  printed  rec< 
under  the  rules,  could  not  hear  it,  and  I 
except  to  have  the  appeal  dismissed. 
lani's  counsel  had  remained  to  attend  to 
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's  counsel  did,  there  was  ample  time  to 
■d,  which  was  very  short,  printed  after  the 
>d  and  before  it  was  reached  the  next  day 
le  appellant  himself  is  a  lawyer,  and,  if 
lunsel  was  familiar  with  the  practice  here, 
could  have  informed  him  of  the  require- 
uting  appeals  in  this  Court, 
jt  permit  appellants  to  procure  a  continu- 
t  by  not  sending  up  appeals  in  time,  or 
cord  printed.  This  has  been  repeatedly 
n  it  permit  appellaut  to  obtain  six  months 
iei  leaving  the  f^ourt  and  permitting  the 

itself.     The  appellee  ought  not  to  suffer 

act  of  appellant's  counsel,  for  lie  has  no 
im.     If  the  appellant,  however,  is  injured 

recourse  by  action  against  his  counsel. 
!er,  83  N.  C,  38.  The  Court,  in  such  cir- 
ive  the  appellee  the  remedy  to  which  he  is 
iing  the  appeal,  if  appi-llee  moves  therefor, 
y  Rule  29  of  this  Court. 
e  understood  as  holding  that  there  was  no 
3   original   counsel   of    appellant   causing 

to  be  notified  to  attend  (o  oppose  the 
e  and  then  leaving  home  without  learning 
tion  was  set  for  hearing,  or  furnishing 
irt  of  the  motion.  This  was  a  disregard 
3  Court,  and  might  have  put  the  appellee 
jonvenience  and  expense. 

Motion  denied. 
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Railroad  Company — Non-ahipment  of 
Penalty^  Agmcy — Dt  H 

In  an  action  against  a  railroad  comirany  for  a  p< 
of  The  Code,  it  was  in  evidence  that  pi 
cotton  to  defendant's  warehouBe  and  fou 
in  the  office;  tliat  lie  said  he  wished  to  ( 
whereupon  R.  went  with  him,  weighed  1 
a  bill  of  lading  in  the  agent's  presence 
ture  "per  R."  It  was  also  in  evidence 
agent's  office  several  months;  that  he  ha 
eleven  days  thereafter  plaintiff  found  th( 
shipped,  and  heard  the  agent  abuse  R.  fo 
there  was  sufficient  evidence  to  warrant 
diet  for  the  plaintiff,  upon  an  issue  as  to 
been  delivered  to  tbe  defendant. 

This  was  a  civil  action  to  recover  a 
tion  1967  of  The  Code,  begun  before  a 
and  tried,  on  appeal,  before  Bynum,  J., 
1889,  of  Duplin  Superior  Court. 

There  was  judgment  for  the  plaintif 
appealed. 

The  facts  are  stated  in  the  opinion. 

Mr    W.  B.  AU^,  for  the  plainliff. 
Messrs.  G.  A.  Ramsay  {by  brief)  and  i 
defendant. 

Davis,  J.:  "By  consent,  the  only  iss 
jury  was  whether  the  cotton  incontrovt 
plaintiff  to  defendant  company  on  the 
ber,  1888." 

The  defendant  insists  that  there  was  i 
to  go  to  the  jury,  upon  which  the  instn 
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rd,  and  excepted  to,  could  be  based,  and 
e  misleading. 

3n9  presented  for  our  consideration  are 
le  ijuestion  as  to  whether  there  was  any 
t  ihe  instruction  given,  we  reproduce 
)  case  on  appeal  as  relates  to  the  charge 
he  evidence  relied  on  by  the  plaintiff  to 

1,  the  plaintiff,  whs  sworn  in  his  own 
that  on  the  13th  day  of  November,  1888, 
f  cotton  to  the  defendant's  wareliouse  at 
went  to  the  oflSce  of  the  Railroad  Com- 
e  oQice  one  Beall,  the  agent  of  the  com- 
Robinsou ;  that  wittie.ss  said,  "Good 
hout  addressing  his  remarks  to  any  par- 
'I  wish  to  deposit  a  bale  of  cotton;'' 
in  went  with  witness  and  weiglied  the 
itness  a  bill  of  lading  therefor;  that  the 
et  by  ten  in  size;  that  Beall  and  Rob- 
ifiice  when  witness  went  there;  that  wit- 
whether  Beall  heard  his  remark  or  not; 
back  to  the  office,  Robinson  gave  him 
which  the  following  is  a  copy,  to-wit: 

"November  13,  1888. 
auncey  Harrell,  D.  Roads,  N.  C,  one 
:ed,  numbered  and  weighed  as  below,  to 
mpany's  convenience  by  the  Wilming- 
ilroad  Company  unto  C.  J.  Southerland, 


Marks 

Weight 

C.  H. 

500 

(Signed) 

"  B.  J.  BiiCL, 

"  Per  R 
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Beall  and  Robinson  were  in  the  office;  thi 
witness  saw  the  cotton  was  tlie  24th  of  Nove: 
the  same  wnrehouse,  and  he  ordered  it  sh 
and  it  wtis  -hipped  No  new  bill  of  lading 
that  day.  ^V'itness  mad«  complaint  to  BeE 
cursed  and  abused  Robinson,  saying  it  was 
he  had  done  so  thut  Fall. 

Cross  examined,  witness  testified  that  t 
shipped  the  24th  of  November;  that  on  thi 
called  to  deposit  the  cotton,  Beall  was  al 
instrument,  but  he  did  not  think  he  was 
witness  simply  went  to  the  door  of  the  oftici 
ding  them  "good  evening"  swid  he  want* 
bale  of  cotlon  for  shipment;  that  he  did 
bill  of  lading  on  the  24th,  but  bad  demandet 
that  Beall  was  abusing  Robinson  for  careiesi 
ness  did  not  hear  Beall  say  that  Robinson 
receive  freight  and  give  bills  of  lading,  ai 
Beall  say  so. 

Re-dired — Robinson  and  Beall  were  thn 
apart  at  the  time  witness  went  to  office  on  t 
inson  had  been  staying  there  several  mont 
seen  Robinson  handling  and  delivering  freij 
had  heard  that  he  was  studying  telegraphy 
never  saw  Robinson  give  a  bill  of  lading  fc 
but  had  seen  him  deliver  freight  to  Malard  : 
Brothers.  Witness  cannot  single  out  any 
whom  Robinson  delivered  freight.  He  saw 
warehouse  door  and  assist  those  parties  to  ge 
does  not  know  whether  the  agent  was  thei 
does  not  remember  whether  he  saw  him  the 
ness  has  seen  parties  go  to  Robinson  and  te 
freight,  and  he  would  show  them  where  to 
platform.  Witness  has  seen  a  party  take  a  < 
to  Robinson  to  ship,  but  at  such  time  witnes 


CBRUARY  TERM,  1890.  261 

Harrbli.  r.  Railroad. 

t  was  present  or  Qot;  does  not  know  bow 

re  shipment  of  liis  own  cotton — probably 

Lhs. 

T's  request    his    Honor,    in    his   charge, 

f  as  follows,  to-wit: 

the  agent  Beall  could  not  delegate  bis 
d  employ  a  servant;  and  if  the  jury  believe 
mployed  Robinson  to  assist  him  in  his 
lent  of  money  or  by  teaching  him  teleg- 
icea,  and  that  it  was  within  the  scope  of 
yment  to  receive  freight  and  give  bills  of 
as  known  to  defendantcompany,  and  they 

that  said  Robinson,  acting  under  such 
ived  tbe  bale  of  cotton  and  gave  the  bill 
t  of  Robinson  would  be  the  act  of  Beall, 
Id,  in  such  case,  answer  the  issue  in  the 

lefendant  company  may  have  more  than 
iveral  depots;  and  if  the  jury  believe  that 
the  habit  of  receiving  freight  and  giving 
\  doing  otberacts  for  said  company  with  its 
quiescence,  and  that  said  Robinson  received 
of  tbe  plaintiff  and  gave  the  bill  of  lading 
iid  company  would  be  bound  by  the  act6 
and  the  jury  should  answer  the  issue  Yes. 
aodi6cation  of  plaintiff's  third  requested 
e  defendant  company  knew  that  Robinson 
ig  freight,  altbough  he  had  not  been  em- 
nd  they  had  permitted  him  to  do  this,  and 
this;  or,  if  knowing  Robinson  had  been 
they  so  acted  on  his  receipts  as  to  induce 
ve  that  he  was  their  authorized  agent,  they 
by  his  action,  and  the  jury  should  answer 
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"  4,  [Being  a  modification  of  plaintiff's 
instruction.]  That  if  said  Robinson  had  i 
Beall  or  the  defendant  company  to  receive 
and  give  the  bill  of  lading,  the  said  comps 
bound  by  the  acta  of  Robinson  if  it  rajiflec 
company  could  not  ratify  a  part  of  his  act 
part,  hut  must  ratify  the  whole  or  repudiat 
the  fact  that  the  defendant  company  shi 
cotton  on  the  bill  of  lading  given  by  Robii 
new  bill  of  lading,  if  the  evidence  satisfies 
company,  and  not  only  Bpall,  knew  it, 
which  the  jury  may  infer  that  said  compai 
of  Robinson,  and  if  tlie  jury  should  find  tl 
company  ratified  the  act  of  Robinson,  th* 
the  issue  Yes,  althougii  they  believe  that 
fact,  no  authority  from  Beall  or  the  compa 
To  these  instructions  the  defendant 
grounds — 

"  1.  That  there  was  no  evidence  that  th 
pany  had  knowledge  of,  or  assented  to,  > 
any  of  the  acts  of  Robinsou  in  receiving  fr 
bills  of  lading  for  the  same. 

"  2  That  there  was  no  evidence  that  Ro 
in  the  habit  of  receiving  freight  and  givin 
therefor. 

"3.  That  there  was  no  evidence  that  th 
pany  had  previously  so  acted  on  the  receip 
to  induce  the  public  to  beheve  that  Robinsi 
ized  agent, 

"  4.  That  there  was  no  evidence  that  th 
pany  bad  notice  of  the  shipment  of  this  c( 
without  a  new  bill  of  lading,  and  that  wil 
they  could  not  ratify  such  act.  Aud  the 
that  in  said  particulars  there  was  misdirect 
his  Honor's  charge." 
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quested  his  Honor  to  Instruct  the  jury  as 

»  recover  it  was  incumbent  on  the  plain- 
proof  that  the  defendant  railroad  com- 
reason,  from  observation,  information,  or 
;  that  Robinson  was  acting  for  the  rail- 
eceiving  freight,  or  that  Benll  actually 
of  this  cotton,  and  made  the  receipt  of  it 
it  there  being  no  evidence  of  either  fact, 
:  is  the  Hiity  of  the  jury  to  answer  the 

the  instruction,  except  the  part  here 
;,  which  part  he  refused  to  give.  Defend- 
— "  First,  there  was  no  evidence  that  the 

knew,  or  had  reason  from  observation, 
irwise,  that  Robinson  was  so  acting  for 
ad,  that  there  was  no  evidence  to  go  .to 

actually  knew  of  the  receiving  of  this 
.  the  time  of  its  receipt  by  Robinson,  and 
it  his  own." 

our  consideration  is  not  one  of  prepon- 
},  but  whether  there  was  any  evidence 
t  to  go  to  the  jury  in  the  aspects  of  the 
he  charge  excepted  to;  for,  if  there  was 
the  jury  had  a  right  to  consider,  or  only 
ie,  or  if  there  was  no  evidence  to  which 
lis  Honor  were  applicable,  then,  however 
ive  been  as  abstract  propositions  of  law, 
I  be  entitled  to  a  new  trial.  This  is  too 
citation  of  authority, 
exception,  it  is  insisted  that  bis  Honor, 
«f  that  there  was  evidence  from  which 
iustified  in  finding  "  whether  Beall  had 
to  receive  freightand  give  bills  of  lading, 
o  the  defatdant  company  and  they  awented 
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to  it,  and  that  said  Robinson,  acting  undei 
received  the  bale  of  cotton,"  whereas,  as 
there  was  no  evidence  that  the  compt 
employment  or  assented  to  it. 

What  is  necessary  to  constitute  noti 
Wood's  Railway  Law,  Vol.  I,  §166,  it  is 
agency  is  especially  applicable  to  bus 
because  all  their  business  must  be  cot 
Especially  is  this  the  case  as  to  railroad 
again,  section  168:  "It  is  well  settled 
agent,  actual  or  implied,  relative  to  a  n 
agency,  and  while  such  agency  exists,  is 
cipal,  and  such  is  also  the  rule  as  to  a 
relating  to  the  business  of  his  agency  ac( 
for  bis  principal,"  &c. 

Assuming,  therefore,  that  Beall,  by  the 
Tum  potest  deUgare,"  had  no  authority  to  e 
an  o^enl  for  the  railroad  company — if,  in 
as  such — notice  or  knowledge  of  the  fact 
to  the  company — not  only  so,  but  if  Beal 
son  as  a  servant  to  assist  him,  which  we  t 
to  do,  then  Robinson's  act  was  Beall's  a< 
performed  by  Beall  himself.  As  a  matte 
was  signed  "B.  J.  Beall,  per  R" 

The  evidence  for  the  plaintiff  is  to  the 
carried  the  cotton  to  the  defendant's  wa 
Robinson  were  in  the  office — a  room  ab 
in  size;  that  they  were  three  or  four  fef 
salutation,  he  said,  "I  wish  to  deposit 
whereupon  Robinson  went  with  him  an 
ton,  and  went  back  to  the  office  and  ga 
Beall  and  Robinson  being  in  the  office; 
been  there  several  months;  that  lie  had  i 
and  delivering  freight;  that  he  had  s< 
"coop  of  chickens"  to  Robinson  to  be  s 
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)ped,  no  "  new  bill  of  lading  "  was  given  : 
iplained  to  Beall,  "he  (Beall)  cursed  and 
laying  it  was  the  third  time  he  had  done 
Beall  was  "abusing  him  for  carelessness ; 
ir  Beall  say  that  Robinson  had  no  right  to 
give  bills  of  lading,  and  never  heard  liim 
I  was  in  the  office  with  Beall  when  plain- 
:o  deposit  a  bale  of  cotton,"  and  if,  when 
of  Beall.  weighed  the  cotton  and  gave  the 
plaintiff's  duty,  before  delivering  the  cot- 
taking  the  receipt,  to  inquire  by  what 
cting,  as  insisted  by  the  defendant,  was  it 
le  duty  of  Beall,  who  knew,  or  ought  to 
ting  done  in  and  about  the  office,  to  have 
said,  "I  am  the  man  to  receive  your 
I  am  the  agent,  and  not  Robinson ;  he 
'{  So  far  from  doing  anything  like  this, 
ilaiulifT's  testimony,  be  never  repudiated 
a,  though  performed  in  his  presence, gave 
ling,  and  only  abused  Robinson  for  "care- 
admitting  that  he  had  some  duty  about 
B  defendant  says,  and  it  is  conceded,  that 
tlivery  of  property  lo  a  carrier's  agent,  in 
le  thing  offered  for  transportation  should 
nds  of  the  carrier's  agent  for  receiving 
1^  person  whom  the  carrier  may  employ 
"  Did  the  plaintiff  so  deliver  the  cotton 
agent  for  transportation?  The  plaintiff 
according  to  his  testimony,  to  one  of  the 
receiving  freight  by  the  defendant  com- 
l  and  Robinson  were  in  the  office.  He 
hout  addressing  either  of  them.  Robin- 
weiglied  the  cotton,  and  went  back  into 
■all  was  and  gave  the  receipt.     Under  the 
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circumstances,  would  any  "plain  maD"  h 
question  the  authority  of  Robinson  before  tal< 
There  was  evidence. 

2.  As  to  the  second  exception,  defendant 
was  no  evidence  that  the  company  had  " 
agent  at  their  depots,"  and  that  there  was  n 
evidence  that  Robinson  ever  "received  any 
any  bill  of  lading,"  etc.  We  think  there  wa 
in  the  facts  detailed  in  plaintiff's  testimony, 
dence,  it  appears  that  Robinson  was  engaged 
acting  for  defendant  company,  and  Beall  h 
him  for  "carelessness,"  said  it  w»s  tlie  thir 
done  so  during  the  Fall.  The  evidence  woi 
going  to  the  Duplin  Roads  Station,  and,  unc 
stances  detailed  by  plaintiff,  in  supposing 
was  the  agent,  as  on  that  occasion,  in  the  pn 
he  discharged  the  duties  of  agent,  and  it  onl 
wise  from  the  receipt,  which  seems  to  have 
the  office,  in  the  presence  of  Beall. 

3.  The  knowledge  of  Beall,  as  to  Robinso: 
about  the  office,  affected  the  company  with  n 
has  been  said  in  regard  to  the  first  and  sec 
applies  to  the  third. 

4.  Robinson  did  nothing  that  it  was  not  t1 
to  do.  Beall  was  present.  The  cotton  was 
ant's  warehouse  and  no  receipt  was  given  ex 
by  Robinson,  and,  without  any  other  receipt 
shipped,  and  what  has  been  said  in  regar 
exceptions  applies  to  the  fourth,  and  also  to 
instruction  asked  by  the  defendant  and  refuse 
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fLOR  and  wile  v.  HENRY  POPE. 

—Jvdgmeiit  by  Default — Fhidiiigt  of  the 
Court. 

emplojed  ijounsel  before  the  return  tenu,  and 
Court  at  that  term  for  four  days,  and  was  then 
)e7  that  bis  case  should  be  attended  to,  and,  relj- 
lef  t,  and  judgment  b;  default  was  entered  againat 
a  case  of  excusable  negligence  under  The  Code, 

■eview  the  facts  in  such  case  found  by  the  Court 

low,  adopting  the  Gndings  oF  s  former  Judge, 
hat  bis  own  findings  were  after  careful  conaid- 
idence,  etc. :  Held,  that  this  Court  cannot  enter- 
on  argument,  that  all  the  evidence  had  not  been 

LMON,  C.  J.,  aa  to  what  constitutes  excusable  neg- 


ide  judgmeut,  heard  at  Fall  Term,  1889, 
perior  Court,  before  Shi])p,  J. 
>D  to  Bet  aside  a  judgment  obtained  by 
ant  of  an  answer,  because  of  excusable 

by  the  statute  {The  Code,  §274).  The 
terial  part  of  the  entry  and  the  findings 
t  and  its  judgment  thereupon: 
ide  judgment  by  default  rendered  at  May 
<he  same  cause  beard  and  allowed  by  his 
)hepberd,  at  Chambers,  at  Wadesboro, 
,  reported  in  101  N.  C,  368,  and  now 
it  of  counsel,  upon  the  merits,  in  open 
^hipp.  Judge  presiding. 

consideration  of  the  evidence,  by  a£Bda- 
concur  in  the  findings  of  facts,  as  stated 
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and  on  file,  by  his  Honor,  Judge  Shepherd,  a 
in  his  conclusions  of  law,"  which  are  as  follot 

"  That  the  defendant  was  duly  served  with 
this  case,  returnable  to  the  May  Term,  1888,  i 
Court  of  Cumberland  County;  that  before 
defendant  employed  an  attorney  who  practiced 
and  paid  him  a  retainer  to  attend  to  this  casi 
his  attorney  were  both  present  at  said  term 
remaining  four  days,  his  attorney  remaining 
defendant  knew  of  the  pendency  of  this  suil 
and  reminded  his  attorney  of  it,  and  reliet 
advise  him  as  to  all  things  necessary  to  i 
depended  upon  him  for  iustructions  as  to  v 
done;  that  his  attorney  assured  him  that  hi 
to  the  case.  The  defendant  put  his  counsel  in 
of  the  facts  relied  upon  for  his  defence,  and  e 
deeds  constituting  his  title;  that  after  rem 
Court  four  days,  he  left,  under  the  assurai 
attorney  that  he  would  attend  to  the  case,  and 
be  done  that  was  necessary;  that  the  atto 
attend  to  the  case,  and  judgment  was  rende 
against  the  defendant;  that  defendant  has, 
meritorious  defence. 

"  That  a  verified  complaint  was  filed  on  thi 
the  said  May  Term,  and  no  answer,  bond,  or  c 
of  a  bond,  were  filed  ;  that  the  attorney  look 
on  the  docket,  but  erroneously  supposed  tha 
brought  to  Harnett  County;  that  the  case 
docketed  and  could  have  been  found  by  a  care 

The  Court,  therefore,  gave  judgment  as  fol 

"It  is  considered  and  adjudged  that  saic 
default  be  set  aside,  and  that  defendant  be 
answer,  he  having  already,  in  compliance  ' 
imposed,  paid  the  costs  and  filed  bond,  ap 
Clerk,  for  costs  and  damages." 
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nt  the  plaintiffs,  having  excepted,  ap- 

,  W.  E.  MuTchuon  and   N.   W.  Ray,  for 

i  and  D.  H.  McLtmu  for  defendant. 

Phis  Court  has  no  authority  to  review, 
any  respect,  the  findings  of  fact  by  the 
rs  purely  legal  in  their  nature,     dates 

376.  Nor  lias  it  such  authority  in 
iers  of  arrest,  warrants  of  attachment, 
jts  because  of  mistakes,  inadvertence, 
d  the  like  Clegg  v.  Soapstone  Co..  66 
)  V.  ScoU,  84  N.  V.  184;  Burke  v.  Tur- 
de  V.  Rickardx&n,  89  N.  C,  Ij2 ;  Witihome 
Ifi;  Branch  v.  Walker.  !>2  N.  C,  87. 

appellants  iiisisled  on  the  argument 
peared  from  the  record  that  the  Court 
;red  all  the  evidence  produced  in  oppo- 
jnd  had  not  properly  found  the  facts, 
the  findings  of  fact  by  another  Judge 
'idence,  Ac.  We  must  be  governed  by 
mrt  states  therein  that,  "after  a  careful 
ividence  by  affidavits  on  both  sides,"  it 
iier  findings  of  fact  by  another  Judge. 
!,  that  the  Court  had  examined  and 
ridence  submitted,  and  it  adopted  the 
idy  drawn  out  and  in  writing,  for  con- 
e  fair  and  reasonable  inference.     It  is 

that  a  learned  and  just  Judge  would 
:  of  his  duties  by  accepting  the  findings 
liat  he  ought  himself  to  make.  The 
e  contrary.  If,  upon  a  careful  constd- 
ce,  the  Court  found  the  facts  to  be  as 
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did  his  predecessor  on  a  former  like  occasio 
matter,  the  mere  fact  that  he  adopted  the  find 
aet  down  in  writing  is  not  good  ground  ol 
objection.  Silver  Valley  Mining  Co.  v.  Baitimoi 
91»  N.  C,  445. 

This  Court  must  ado^  the  facts  as  found 
beloiv,  and  tlie  single  question  presented  by  I 
its  decision  is.  Was  there,  in  any  reasonable  vi 
as  they  appear,  "mistake,  inadvertence,  surpi 
ble  neglect"  ou  the  part  of  the  appellee  def 
failure  to  appear  and  mako  defence  to  the  ac 
If  there  was,  then  this  Court  cannot  review  t 
discretion  of  tlie  Court  below  in  granting  the 
the  judgment  aside.  Branch  v.  Walker,  m 
Blank,  92  N,  C,  476;  Beck  v.  Bellamy,  93  N. 
borne  v.  Johns'/n,  aapra. 

We  think  clearly  there  was  "mistake,  inat 
prise  or  excusable  neglect,"  such  as  warranted 
the  Court  in  granting  the  motion  to  set  the  ju 
The  defendant  manifestly  intended  in  good  I 
defence  in  the  action,  end  to  that  end,  in  apt  ti 
and  in.etructed  counsel  to  represent  him 
attended  the  Court  at  the  return  term  for  tl 
giving  attention  to  the  action,  and  remained  tl 
reminding  his  counsel,  who  was  there,  that  he  hi 
with  a  summons  returnable  there  and  then. 
assured  him  that  "lie  would  attend  to  the  cas( 
assurance,  he  left  the  Court,  leaving  his  counsel 
an6e.  He  was  thus  reasonably  diligent.  Hit 
less  so,  but  the  latter  was  misled  by  his  expect 
action  had  been  brought  in  the  Superior  Cou 
County,  where,  regularly,  it  should  have  been 
counsel's  laches  as  to  his  duty  to  enter  his  ap 
file  proper  pleadings,  cannot  be  attributed  to  I 
and  allowed  to  prejudice  him. 
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n,  65  N.  C,  76,  this  Court  said:  "  In  this 
Ded  an  attorney  to  enter  a  plea  fur  liim; 
ould  fai!  to  perform  an  engagement  to  do 
,  we  think  may  fairly  be  conceded  a  sur- 
;  and  that  ttie  omission  of  the  client  to 
Is  in  order  to  ascertain  that  it  li:id  been 
able  neglect.'  That  Ciise  was  recognized 
mentioned,  with  approval,  in  Brad/f-rd 
%  and  Wijnvr.  v.  i'-ti/ric,  80  N.  C.  7?.: 
d.,  78;  Geer  v.  Reams,  88  N.  C,  107,  are 
loint  and  to  the  like  effect, 
irther,  that  the  defendant  failed  to  exe- 
he  Clerk  of  the  Court  an  undertaking,  as 
tute  {The  Code,  S  237),  in  order  to  entitle 
1  action,  and  it  was  no  part  of  the  duty  of 
are  and  give  such  undertaking.  But  it 
he  defendant  was  in  attendance  on  the 
,  to  give  attention  for  that  or  any  other 
e  action,  and,  under  the  circumstances, 
irgeable  with  only  excusable  negligence. 
K)unsel  had  entered  his  appearance,  no 
)uld,  in  view  of  the  misleading  facts  and 
I  defendant,  upon  application  of  thecoun- 
the  time  within  which  he  might  give  the 

it,  one  or  two  other  questions  were  dis- 
s  not  presented  by  the  record  and  we  are 
advert  to  them. 

■.     The  judgment  must  be  affirmed,  and 
of  in  the  Court  below  according  to  law. 
Affirmed. 
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Negligence — Killing  Live  Stock — Presumption- 

1.  Where  an  engineer  was  behind  time  and  running. 

faater  than  schedule  tim*^.  but  within  the  limit 
plaintifTa  live  atock,  and  hia  engine  being  pro 
UHual  modern  appliancen,  he  could  not  ha^e  si 
prevent  the  j^illing:  Held  not  to  be  negligence. 

2.  Where,  in  euch  case,  the  Court  below  told  tlie  jur 

running  foster  than  schedule  time,  could  not 
the  distance  the  object  was  discovered,  it  wa: 
to  be  error. 

This  was  a  civil  action,  originally  comn 
Justice  of  the  Peace,  and,  on  appeal,  tried 
at  August  Term,  1889,  of  the  Superior  C 
County. 

The  action  is  brought  to  recover  damages 
ant  for  kiUing  plaintiff's  bull  by  tlie  negli 
defendant's  train. 

The  killing  was  admitted,  and  there  was 
the  value  of  the  animal,  It  was  also  in  evi 
bull  was  one  and  one-half  miles  from  tt 
plaintiff  when  killed," 

The  defendant  introduced  as  a  witness  ila 
Lacy,  who  testified:  "  I  was  engineer  and  i: 
defendant's  freight  train  on  the  night  of  I 
teniber,  1887,  and  remember  killing  the  pla: 
was  not  raining,  but  a  dark,  murky  night,  an 
I  left  Sanford  about  half  hour  behind  time,  e 
a  shade  over  schedule  time  to  make  it  up. 
time  was  sixteen  miles  an  hour.  We  are  { 
thirty  miles  an  hour.  I  was  running  al 
twenty-five  miles  an  hour.     It  was  a  straigh 
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ont,  and  was  slightly  up  grade.  I  dis- 
tliiit  s  of  the  cattle  some  150  feet  in  front, 

that  I  got  witliin  fifty  or  seventy-five 
distinguish  the  objects.  I  then  blew  the 
ttempted  to  reverse  the  engine,  and  to 
s.  I  do  not  know  whether  the  brakes 
The  speed  was  not  checked,  and  I  do 
hiive  been  checked,  before  knocking  the 
lid  not  stop  the  train,  going  ut  its  speed, 
e.  By  tlie  head-light,  which  was  the 
see  fifty  or  seventy-five  feet  ahead.  I  was 
Dking  forward  on  the  track  at  the  time  of 

good  brakesmen,  and  my  engine  waa 
he  modern  appliances  for  stopping  the 
irgencies.     I  did  all  in  my  power  lo  pre- 

I  liave  been  an  engineer  about  fifteen 

uess,  testified  that  B,  R.  Lacy  was  a  man 
and  a  prudent  and  skillful  engineer, 
ing  evidence,  the  plaintiff  insisted  that 
mption  of  negligence,  the  action  having 
n  six  months  {The  Code,  §2326)  was  not 
other  side,  the  defendant  insisted  that 
gence,  and  that  if  there  was,  the  plaintiff 
ributory  negligence,  and  that,  in  either 
ntitled  to  recover  damages, 
he  jury  that,  according  to  the  statute  in 
:tion  having  been  brought  within  six 
esumea  negligence,  and  it  was  the  duty 
emove  that  presumption.  That  if  the 
liere  was,  in  tnith,  no  negligence,  it  was 
d;  that  negligence  was  a  mixed  question 
lat  in  this  case,  if  the  train  was  run  faster 
,  and  was  running  at  the  time  at  so  rapid 
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a  rate  ttiat  it  could  not  be  coatrvlL'd  or  stopped  withio  the 
distance  where  the  object  was  discovered,  it  would  have 
been  negligence. 

That  there  was  no  evidence  of  contributory  negli 
Defendant  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintif 
defendant  excepted  and  appealed. 

Mr.  R.  P.  Buxtfm,  for  plaintiff. 
Mr.  J.  C.  Black,  for  defendant. 

Davis,  J.:  We  think  bis  Honor  erred  in  chargic 
jury  "that,  in  this  case,  if  the  train  was  run  faster 
schedule  time,  and  was  running  at  the  time  at  so  r 
rate  that  it  could  not  be  controlled  or  stopped  with! 
distance  when  Iho  object  was  discovered,  it  would 
been  negligence."  The  defendant  can  be  bclil  to  no 
rigid  rule  of  aceoun lability  as  this.  Aecordiug  to  th 
testimony  upou  the  <]uestion  the  engineer  wns  permit 
run  tliirty  miles  an  hour.  He  was  running  twer 
twenty-ftve  miles  an  hour,  and  if,  as  soon  as  he  saw,  o 
proper  care  might  have  seen,  the  animal  on  the  tra 
did  everything  that  could  be  safely  and  reasonably  d 
avoid  the  accident,  it  would  be  a  full  defence  to  plai 
claim  U>  damages.  Winslon  v.  Railroad,  90  N.  C,  6* 
cases  there  cited.  If  the  facts  testified  to  by  the  engir 
accepted  by  the  jury  as  true,  there  was  no  negligence 
part  of  defendant. 

There  was  error,  and  the  defendant  is  entitled  to 
trial. 

El 
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JS,  Admr,  T.  WILLIAM  GUY  et al. 

—  Justice  of  the  Peace— Statute  of  Limita- 
-Examlion — Leave  tf  Court. 

ained  before  a  Justice  of  the  Peace  in  1878  on  a 

also  ol>tained  before  a  Jusiice  of  the  Peace;  the 

raa  docketed  in  the  Superior  Court,  and  in  188fl 

^.  after  objfction,  to  issue execulion:  Held,  lliat 

aperlj  granted. 

ii  in  Ihe  Superior  Court,  bs  (irefcribpd  by  statute, 

[menl  of  the  Superior  Court  in  ail  reppecls." 

cutjon  upon  a  jud^'ment  so  <tookeled  niaf  be 

me  within  ten  years  from  llie  docketing. 

re  was  made  in  apt  time,  though  the  ten  years 

llie  appeal,  and  liiongh  it  appcHra  that  no  under- 

icii  the  Judgment  credilor  was  reslrained  by  the 
tppeal  is  not  to  be  counied.  as  tlie  appeal  had  the 
t  the  igauingof  extcuiion  within  the  lime  pre^ 


3  to  issue  execution,  )ictird  before  Arm- 
m,  1889,  of  Harnett  Superior  Court. 
aine<l  a  judgment  iu  the  county  of  Har- 
a  Justice  of  the  Peace,  agjiiiist  ihedefend- 
lay  of  June,  187S,  founded  on  a  former 
or  $40.04,  with  interest  from  tlie  19th  of 
id,  and  for  costs,  $1.60,  on  which  was  a 
inent  was  duly  docketed  in  the  office  of 
t  Clerk  of  that  county  on  the  3d  day  of 

of  April,  1886,  the  plaintiff  moved,  before 
iperior  Court,  for  leave  to  issue  execution 
dgment.  The  defendants  opposed  this 
round  that  the  judgment  was  barred  by 
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the  statute  of  limitations  (The  Code,  § 
Clerk  allowed  the  motion,  and  the  defer 
the  Judge  iu  term  tioie.  In  term,  the  C 
judgment  was  not  barred  by  the  statute  n 
and  allowed  the  motion,  and  the  di 
excepted,  appealed  to  this  Court. 

Mr.  S.  F.  Mordecai,  for  plaintifT. 
Mr.  T.  R.  Purnell,  for  defendant?. 

Mehkimon,  C,  J.:  The  statute  [Tlie  C 
prescribes  that  "An  action  on  a  judgrr 
Justice  of  the  Peace"  must  be  brought 
next  after  "  the  <Jftte  thereof,"  else  the  sa 
Hence,  the  judgment  of  the  plaintiff  i 
statute  at  and  before  the  time  he  made  I 
cution,  unless  tJie  docketing  of  tlic  same 
Clerk  of  the  Superior  Court  had  the  effec 
a  judgment  of  that  Court  as  could  bo  b 
lapse  of  ten  years  next  after  the  rendition 

The  statute  {The  Code,  §839),  provides 
a  Court  of  a  Justice  of  the  Peace  may  be 
in  the  way  prescribed,  in  the  office  of  the 
rior  Court  of  the  county  where  the  judgii 
and  that,  from  the  lime  of  such  docket 
judgment  of  the  Superior  Court  in  all  res] 
of  the  statute  just  quoted  has  been  rep 
by  this  Court,  and  it  has  been  held  unifo 
pose  of  such  docketing  of  the  judgment 
Justice  of  the  Peace  is  to  create  a  lien  on  r 
execution  to  enforce  the  same,  iu  the  sar 
the  same  lime  ss  if  the  judgment  had  be< 
in  the  Superior  Court. 

In  Broyks  v.  Young,  81  N.  C.,3I5,  th 
decided,  that  a  transcript  of  a  judgment  < 
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keted  iti  tlie  office  of  tlie  Superior  Court 

■  county,  made  it  a  judgment  of  such 
r  the  pur|>09e3  of  lien  and  execution, 
ne  property  by  the  same  kind  nf  execu- 
tithin  the  same  limitations  as  by  law  is 
?n  and  enforcement  of  the  proper  judg- 
■ior  Court,  including  the  power  in  the 
on  nolice  lo  the  adverse  party,  to  grant 
judgment  became  dormant,  as  provided 
ivil  Procedure,  §2r)G."  This  is  certainly 
of  the  Juslice  of  the  Peace  was  not  dor- 
was  so  dockeled.  Williamx  v.  Williams, 
lis  case,  tlie  jmlgment  was  so  dockt-ted 
cxt  after  it  was  rendered,  and  no  ques- 
ncy  arose.  The  case  of  liroylesv.  Young, 
latodly  recognized,  and  in  no  subsequent 
Ve  «re  not  at  liberty  to  dislurb  what  wns 
cile  further,  as  be-iring  on  the  subject 
,  SpkfT  V,  G'lmbiU,  93  N.  C,  378;   Coat.» 

174;  LyiU  v.  Li,Ue,  ibid.,  083;  Lilly  v. 

the  plaiuiiff's  application  for  leave  to 
ipou  his  judgment  was  made  before  the 
ior  Court  in  which  his  judgment  was 
i-st  day  of  April,  lS8i>,  and  within  leu 
■as  so  docketed.  The  order  of  the  Clerk, 
execution  to  be  issued,  which  was 
ge,  upon  appeal  to  liim,  as  so  affirmed, 

■  this  Court. 

the  counsel  for  the  defendant  contended 
om  the  record  that  the  lapse  of  ten  years 
lent  was  docketed  was  complete  pending 
)  the  plaintiff's  right  is  barred  by  such 
that  the  appeal  did  not  suspend  the  run 
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ning  of  the  statute  as  to  the  judgment  during  its  pendenc}', 
especially  as  the  appellant  gave  no  undertaking  upou 
appeal  from  the  order  of  the  Clerk  of  the  Court.  Tliis  con- 
tention is  without  substantial  foundation.  The  motion  for 
execution  wns  properly  made  before  the  Clerk,  and  he,  act- 
ing for  the  Court,  had  authority  to  grant  or  deny  it.  Thi 
Code,  H40;  McKethan  v,  McNeill,  74  N,  C-,  063.  The  stat- 
ute {The  Code,  §  252)  prescribes  that  "any  party  may  appeal 
from  any  decision  of  the  Clerk  of  the  Superior  Coiiri,on 
an  issue  of  law  or  legal  inference,  to  the  Judge,  without 
undertaking."  It  appears  that  there  was  an  undertakiug 
for  costs,  upon  appeal  from  the  judgment  of  the  Judge. 
But  the  undertaking  upon  appeal  was  not  material  in  tlie 
case,  as  contended  by  the  defendant's  counsel,  because  llie 
statute  {The  Code,  §435)  prescribes,  among  other  ihiogs, 
that  a  properly  docketed  judgment  shall  be  a  lien  on  the 
real  property  of  the  judgment  debtor  in  the  county  where 
the  same  is  docketed  "  for  ten  years  from  the  date  of  the  ren- 
dition of  the  judgment.  But  the  time  during  which  tlie 
party  recovering  or  owning  such  judgment  shall  be  or  shall 
have  been  restrained  from  proceeding  iliereon  «  *  •  by 
the  operation  of  any  appeal,  *  •  •  shall  not  constitute 
any  part  of  the  ten  years  aforesaid  as  against  the  defendant 
in  such  judgment,  or  the  parly  obtaining  such  orders  or 
making  such  appeal,  or  any  other  person  who  is  not  a  pur- 
chaser, creditor  or  mortgagee  in  good  faith."  This  clause 
applies  to  the  case  under  consideration.  The  appeal  did  uot 
leave  the  plaintiff  at  liberty  to  have  an  execution  and 
enforce  the  same  during  its  pendency.  The  judgment 
appealed  from  was  not  oncdirecling  the  judgment  of  moDey, 
or  one  that  came  within  the  statute  {The  Code,  S§o54-55SI 
re(}uiring  a  particular  undertaking  us  prescribed,  in  order 
to  stay  execution  pending  the  appeal.  As  the  appeal  had 
the  effect  to  restrain  and  prevent  the  plaintiff  from  enforcing 
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udgment  by  execution,  ihe  term  of  its  pendency  cannot 

eated  as  making  part  of  the  ten  years  relied  upon  by 
lefendant  to  bar  the  plaintiff's  right  to  have  execution, 
imanded  by  bitn. 

AfSrmed. 


HEN    BETHEA   ' 


tig  Live  Stock — Preemption — Specific  Insiructions — Excep- 
tion to  Judge's  Charge — Contribviory  Negligence. 

laie  to  give  specific  inetniniions  when  not  asked,  even  though 

proper  in  themselves,  ia  not  the  subject  of  exception. 

len  pl&JntiS  permitted  faie  steer  to  leave  home  and  wander  upon 

defendant's  tracJi,   he   is  not,   therefore,   guilty  of  contributory 

negligence. 

;  law  presumes  negligence  when  the  action  is  brought  within  six 

months  of  the  killing,  but  this  presumption  may  be  rebutted  by 

showing  there  was  none  in  fact. 

:ietantial  compliance  with  a  request  to  charge  is  all  that  can  be 

required. 

i'lL  ACTION,  originally  commenced  before  a  Justice  of 
*eaee,  to  recover  damages  for  the  killing  of  an  ox  by 
legljgeut  running  of  defendant's  train,  and,  on  appeal, 
before  Shipp,  J.,  at  August  Term,  18S9,  of  the  Supe- 
?ourt  of  Moore  County. 

le  killing  of  the  animal  was  admitted,  and  there  was 
;nce  aa  to  its  value.  There  was  also  evidence  on  behalf 
e  defendant  company,  tending  to  show  that  there  was 
liligence  and  no  negligence. 
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The  evidence  of  the  engineer,  which,  if 
jury  aa  true,  would  miike  a  competent  deft 
of  negligent  killing,  is  set  out  in  full  in  t1 
but  "error  cannot  be  assigned  and  beco 
review  in  an  omission  or  neglect  to  give  i 
tioii,  even  when  proper  in  itself,  unless 
called  to  the  attention  of  the  Judge  in  c 
rule  thereon."  Stale  v.  Baiky,  100  N.  C 
cited.  We  need  not,  therefore,  advert  to 
reproduce  it  hero. 

The  only  exceptions  presented  for  our 
to  the  refusal  of  his  Honor  to  instruct  the 
and  to  the  charge  as  given. 

The  defendant  asked  the  Court  to  char 
lows: 

1.  That  if  the  defendant's  engine  and  ca 
with  all  the  modern  appliances  for  stop 
emergencies  of  this  kind,  and  (he  usual  h 
defendant's  engine  and  cars  were  in  chi 
and  skillful  engineer,  who  was  running  hi 
prescribed  limit,  was  at  his  post,  lookinj 
track,  and,  soon  as  he  discovered  the  stee 
means  of  his  head-light,  reversed  his  engii; 
sounded  the  cattle  alarm,  and  otherwise  di 
to  stop  the  engine,  then  the  defendant  ' 
negliyence. 

2.  That  if  the  plaintiff  permitted  his  sti 
and  stray  upon  the  track  of  the  defendant 
tiff  was  guilty  of  contributory  negligence. 

The  Court  declined  to  give  the  instruct 
but  instructed  the  jury  as  follows,  to-wit: 

"  Ih  cases  of  this  character,  where  an  ae 
within  six  months,  the  law  presumes  negl 
withstanding  this  presumption,  if  the  facts 
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gligence,  the  defendant  would  be  entitled 
Court  further  stated  to  the  jury  that,  if 
on  the  train  a  competent  engineer,  and 
llie  appliances  necessary  to  control  the 
the  same,  and  that  the  engineer  kept  a 
IS  soon  as  he  discovered  the  ohject  before 
lie  means  in  his  power  to  stop  the  train, 
l>ly  do  so,  tlie  defendant  would  be  t  ntitled 

of  the  Judge  to  give  the  instructions 
e  charge  as  given,  the  defendant  excepted. 
t  and  judgment  for  the  plaintiff,  and  the 


,  for  plaintiff. 
jr  defendant. 


not  give  the  instructions  asked  in  the 
he  request,  but  they  were  snbstantially 
different  language.  The  Court  is  not 
ructions  in  the  words  of  the  prayer,  but 
ley  be  given  in  substance.  This  is  too 
citation  of  authority.  Upon  the  question 
be  part  of  the  defendant,  we  can  see  no 
ire  between  the  instructions  asked  and 

>n  asked  in  regard  to  contributory  negli- 
;  refused.  There  was  certainly  no  such 
rrent  negligence  on  the  part  of  the  plain- 
;lit  to  recover  damages.  Proctor  v.  Rail- 
Homer  V.  WiUiamg,  100  N.  C,  230. 

Affirmed. 
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REBECCA  HARRISON,  Admx.  v.  NANCY  H 

Real  EsUde  AsatU — Motion  in  tlie  Cause — Vo 
Proceedings— Infants — Heirs — The  CoO 

1.  Wben.on  pelition  to  make  real  eatale  BasetB,  no 
upon  the  defendants  except  one,  and  the  infii 
not  represented,  either  by  guardian  ad  litem  oi 
land  brought  onl;  one-third  of  its  value,  and  t 
nolice  to  defendanlB  of  its  lime  and  place:  i 
ceedinga  were  in  such  utier  disregard  of  the 
and  the  fundamental  principles  of  law,  that 
rounoed  void,  on  motion  in  the  cause  mad 
final  judgment. 

S.  Decrees  in  such  proceedings  are  absolutely  void  ag 
infants  or  adults,  not  served  in  some  sufficient 

3.  Section  387  of   The  Code  does  not  cure  such  wa 

infants,  unless  they  were  represented  in  some 

4.  Where  the  defendants  tnew  of,  but  took  no  benel 

though  they  recited  the  proceedings  in  some 
such  notice  cannot  have  the  effect  of  service. 

5.  tlere  delay  in  making  the  motion  to  declare  voi 

cannot  preclude  the  heirs. 

This  was  a  case  heard  upon  motion,  bef 
July  Term,  1889,  of  Gr.^nville  Superior  C 
The  facts  are  stated  iu  the  opiuiou. 

Mesarg.  J.  B.  BalclieloT  and  John  Deveriux, 
Messrs.  A.  W.  Graham,  R.  W.  Winston  a.ni 
defeudants. 

Shei'Heru,  J.;    The  co-esecutor,  Georgf 
removed  without  notice,  and  L.  A.  Paschal  a 
istrator,  with  the  will  annexed.   This  admin 
ber,  1870,  filed  a  petition  against  Nancy 
widow  of  the  testator,  and  the  other  defends 
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fstate  for  assets.  No  service  of  any  kind 
■  of  the  defendnnts  except  George  Hnrri- 
■re  was  service  by  publication.  No  guar- 
ppointed  for  tbe  infant  defendants,  nor 
ny  represented. 

ember,  1870,  an  order  was  made  direct- 
ty  days'  notice.  Tbe  adrainislrator  sold 
of  December,  and  the  sale  was  confirmed 
aid  month.  The  land  brought  only  one- 
The  defendants  bad  no  notice  of  tbe  time 
e,  nor  of  tbe  order  of  confirmation. 
I  of  these  facts  shows  such  an  utter  dis- 
8  of  property   and  of  the  fundamental 

which  these  rights  are  protected,  that  it 
5  that  such  proceedings  could  have  been 
isttd  with  such  important  jurisdiction. 

the  widow  ceased  at  her  death,  in  18S7, 
aside  the  order  of  sale,  and  the  proceed- 
made  by  all  of  the  remaining  defendants, 
ison. 

ate  in  affirming  tbe  judgment  of  his 
le  proceedings  void.  However  anxious 
I  to  uphold  irregular  orders  and  decrees 
t  purchasers,  we  can  find  no  decisions 
licial  sanction  to  any  proceeding  in  which 
;rvice  of  process  of  any  kind  upon  the 

Such    proceedings,   under   the   Bill   of 

upon   every   conceivable   principle   of 

at  be  declared  utterly  void,  and  of  no 

provides  that  no  order  of  sale  in  such 
ited  until  the  heirs  or  devisees  of  tbe 
1  made  parties  by  sa-vice  of  summons. 
braces  infants  as  well  as  adult  persons. 
las  repeatedly  and  uniformly  held  that 
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8.  The  administrator,  and  not  the  judgment  credito 
son  to  sell  lands  to  pay  judgment  debts,  for  it 
administrator  to  exhaust  the  pereonat  proper 
before  the  real  estate  can  be  reached. 

This  was  a  civil  action,  tried  at  Febru 
of  the  Superior  Court  of  Pkrson  County,  1 

There  was  an  appeal  from  an  order  overru! 
The  eoinplaint,  demurrer  and  judgment  an 

Tlie  plaintiff  alleges — 

1.  That  on  the  31st  of  December,  1878 
obtained  and  had  docketed  in  the  Superior 
County  a  judgment  against  N,  N.  Tuck  and 
for  $3,206.00,  and  the  plaintiff  Ida  T.  Ti 
assignee  thereof  for  value,  which  said  judgi 
unpaid.  AV.  H.  Winslead  died  on  the  __  ( 
was  appointed  his  administrator. 

2.  That  on  the  Stii  day  of  July,lS79,the  : 
stead  purchased  of  Jesse  Chambers,  Comi 
Probate  Court  of  Person  County,  a  certain  I 
town  of  Koxboro,  in  (-aid  county,  as  will  f 
deed,  which  is  duly  recorded  on  page  3G3 
records  in  the  office  of  the  Register  of  Deeds 

3.  That  on  the  23d  September,  1S79,  (he  ; 
sleod  conveyed  said  lot  of  land  to  the  said 
the  deed  to  which  is  recorded  on  page  3G8, 1 
of  Register  of  Deeds. 

4.  That  on  the  18th  July,  1881,  the  said 
conveyed,  by  deed,  said  land  to  John  G.  C 
deed  is  recorded  on  jiage  361  in  book  Z, 
Register  of  Deeds. 

5.  That  on  the  8th  day  of  May,  1882,  tl 
Chambers  conveyed  said  land  to  John.R.  Ch 
which  is  recorded  on  page  258  of  book  Z,  ir 
ter  of  Deeds. 
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f  1st,  1886,  the  said  John  R.  Cliarabers 
ivided  hflif  interest  in  said  land  to  J.  I. 
jcorded  in  book  C  C  in  the  office  of  Regis- 

uary  4th,  ISSG,  said  John  R.  Chambers 

snveyed  said  land  to  the  defendant  Jesse 

^d,  which  is  recorded  on  page  500,  book 

iid  Register  of  Deeds. 

se  Chambers,  and  all  parties  claiming  said 

hud  due  notice  of  (lie  docketing  of  said 

said. 

H.  Winatead,  at  the  time  of  the  docketing 
id  land  as  aforesaid,  was  indebted  in  an 
;  his  abihty  to  pay,  and  the  attempted 
5Be  D.  Chambers,  and  those  claiming  under 

of  tiie  lights  of  this  plaintiff  and  those 
I  aim  3. 

ntilf  demands  judgment:  ^1)  iliut  said 
I  Jesse  D.  Cliambers  be  declared  null  and 
[s  be  delivered  np  to  bocjincdled;  (2)  that 
son  be  appointed  commissioner  of  this 
fludsand  apply  the  proceeds  to  the  pay- 
ment aforesaid;  and  (3)  for  ihe  costs  of 
axed  bv  the  Clerk. 


the  defendant,  having  obtained  leave  to 
■  er,  now  demurs  1 1  the  complaint  filed,  on 
uiy  the  administrator  of  W.  H.  Winstead 
1  action  to  sell  the  lands  of  W.  H,  Win- 
idgment  of  said  plaintiff  be  a  lien  thereon, 
nforced  in  the  application  of  the  proceeds 
hat  the  plaintiff  has  no  right,  as  a  creditor 
naintain  this  action. 
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JUDflMENT. 

This  cause  coming  on  to  be  heard  by  dei 
defeoHaiit,  after  he^iring  argument  on  san 
each  party,  upon  motion  of  J.  S.  Merritt  j 
Winston,  flttorneys  for  plaintiff,  it  is  on 
demurrer  be  overruled,  and  it  is  further  orde 
ant  have  leave  to  file  an  answer  herein. 

Megsra.  A.  W.  Graham  and  R.  W.  Winston, 
Mr.  J.  W.  Graham,  for  defendant. 

Avery,  J. — after  stating  the  fads:  When  : 
essary  to  sell  the  real  estate  of  a  decedent 
The  Cade,  §  1440  provides,  in  explicit  terms, 
may  decree  a  sale  of  "all  real  estate  thai 
have  conveyed  with  intent  to  defraud  his  cr 
rights  of  entry  and  rights  of  action,  and  all  c 
interests  in  lands,  tenements  or  hereditam 
might  devise,  or  by  law  would  descend  to  his 
language  has  been  s>  construed  by  this  Coi 
Ihric,  70  N.  C,  299;  Heck  v.  Williams,  79  N.  < 

It  is  well  settled  that,  though  there  may 
judgments  constituting  a  lien  upon  the  lai 
when  lie  dies  the  judgment  creditor  is  not  al 
under  execution,  but  the  administration  of  t 
is  placed  in  the  hands  of  the  personal  repres 
required  first  to  apply  the  personal  assets  in 
debts,  and  if  they  prove  insufficient,  then  t 
scribes  how  the  laud  may  be  subjected  ant 
avoid  a  needless  sacrifice  by  selling  any  of  i 
greater  quantity  at  all  than  is  required  to 
indebtedness.  The  Code,  §§  1436  to  1446;  Sai 
93  N.  C,  325;  Mavvey  v.  Holmes,  87  N.  C,  A'. 
82  N.  C,  428;    WiUiama  v.  Weaver,  94  N.  C,  1 
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conclude,  therefore,  that  this  action  cannot  be  mnin- 

I  o-r^ant  V.V  the  personal  representative  of  W.  H.  Win- 

:ing  him  a  paity,  if  he  refuse  lo  discharge 

the  personal  assets,  or  to  Institute  a  proceed- 

land  sold  to  satisfy  it.     Wihon  v.  Pmratm,  ]  02 


Judgment  reversed. 


^.RTHING  T.  J.  H.  SHIELDS  snd  wife. 

—  Separate  Eitale — Bond  —  Mortgage — The 
—Support  of  ihe  Famibj — Necessary  Penonal 
sent  in  Writing. 

,  does  nol  confer  upon  the  wife  power  to  make  a  If  pal 
D  with  the  written  consent  of  her  husband,  or  where 
erBonal  expenses. 

B  section  was  to  require  the  written  conrent  of  her 
liarge  her  statutory  separate  estate,  except  for  necee- 
I,  the  fuppoTt  of  the  family,  and  to  pay  ante-nuptial 

nd  and  wife  signed  a  bond  and  mortgage  upon  the 
■o  secure  a  sum  advanced  to  discharge  a  prior  mort- 
,  and  to  secure  supplies  bought  principallj  by  the 
used  For  himself  and  family,  and  it  did  not  appear 
■e  neceMary  for  her  personal  eipenses,  for  the  sup- 
mily,  or  to  pay  ante  nuptial  debtsi  Held,  the  action 
he  bond,  simply,  and  not  to  foreclose  the  mortgage, 
linst  her  could  not  be  recovered.  Held  second,  that 
■stale  could  not  be  specifically  charged. 
jointly  by  husband  and  wife  is,  "  with  his  consent 
rithin  the  meaning  of  the  statute,  but  is  not  sufficient 
e  wife's  separate  estate,  unless  it  expressly  desig- 
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5.  Unless  \he  contract  is  for  the  wife's  beoefit. 

tiecesfarily  to  imply  a  charge,  it  muat  be 

6.  The  wife,  with  the  wrilten  coneent  of  her  Y 

cepted  cases  mentioned,  without  it,  ma 
separate  persona/  estate  bj  executor;  a 
real  estate,  the  privy  examination  of  the 

7.  When  the  consideration  is  sufficient  to  necc 

no  express  charge  or  written  consent  is  n 
sonal  estate.  There  must  be  a  deed  an< 
charge  real  estate. 

8.  Discussion  by  Shepherd,  J.,  of  the  law  relat 

ot  married  women. 

This  was  a  civil  action,  tried  bel 
January  Term,  1S90,  of  the  Superior 
County,  brought  by  plaintiff  to  recoi 
balance  of  about  $1,000  on  n  note  execu 
the  following  words: 

"  On  or  before  the  first  day  of  April,  '. 

us,  |)romise  to  pay  G.  0.  Farthing  $1,341 

date,  at  the  rate  of  eight  per  cent.,  until 

".ToeH.  Shi 

"  Franchak 

"  Witness :     Kobert  McOauley. 

"July  13th,  1SS6." 

The  Court  rendered  a  judgment  again 
H.  Shields,  but  refused  a  judgment  ns  t( 

From  this  ruling  the  plaintiff  appeale 
involved  relate  to  the  liability  of  the/em 
separate  estate  for  the  balance  due  upou 
The  complaint  does  not  allege  that  the 
anything  but  real  estate. 

The  plaintiff  tendered  the  following  i; 
any,  do  tiie  defendants  owe  plaintiff?" 

His  Honor  refused  to  submit  that  i 
the  following: 
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;  made  by  the  wife  for  lier  necessary  per- 

it  made  for  the  support  of  tlie  family  of 

coDtracl  the  debt  with  the  written  con- 

ntention  of  the  wife,  in  controcling  the 
separate  estate? 

raud  on  tlie  part  of  the  plainlitT,  or  & 
phiintiff  and  defendant,  in  making  the 

is  due  upon    tlie  bond  sued  on   from 

i  due  u]>on  the  bond  sued  on  from  Fran- 

le  plaintiff  excepled. 

iplaint  simply  alleged  the  execution  of 

there  hnd  only  been  piiid  upon  it  the 
ich  was  paid  on  June  4tli,  1888,  To  this 
odant  demurred,  and  the  complaint  was 
illoge  tliat  tlie  bond  was  executed   with 

of  the  husband  ;  that  the  consideration 
■y  personal  expenses  of  the  wife,  and  also 
er  family.  It  wus  also  alleged  that  "she 
te  in  real  property,  and  tlie  debt  secured 
pccially  charged  on  her  separate  estate 
1  before  the  execution  thereof,  to-wit,  the 
ff  for  11,340,  dated  July  13th,  18SG." 
s  a  general  denial.  The  succeeding  sev- 
ained  particulars  as  to  the  deaHngs  of  the 
rreclness  of  the  accounts,  for  the  settle- 
e  bond  and  mortgage  were  executed, 
ideration  was  also  alleged,  all  of  which 

material  to  state. 
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The  only  witnessps  to  material  matters  ' 
and  the  female  defendant.  It  was  in  evideni 
at  the  time  of  executing  said  nole,  that  def 
cuted  to  plaintiff  a  mortgage  to  secure  the 
belonging  to  the  female  defendant.  The 
that  he  was  n  merchant  in  Durham,  and  h 
eral  years,  dealing  in  dry  goods,  grocer 
merchandise.  That  defendant  J.  H.  Shie 
indebted  to  him  for  j»rovisions  an5]  agric 
clothing,  etc.,  to  the  amount  of  several  1: 
that  he  procured  for  defendants  a  loan  f( 
Walker,  which  tkey  secured  by  a  note  an 
the  feme  defendant's  land  (part  of  thu  land 
mortgage  afterwards  in  1886  given  to  pla 
money  procured  from  Walker  was  paid 
credit  on  the  account  then  due  liim,  ant 
went  into  the  hands  of  ei(her  defendant; 
note  and  mortgage  became  due  Walker  wa 
and  defendants  were  unable  to  pay,  and,  e 
Walker,  he  went  to  see  them,  and  infer 
Walker  said  he  would  sell  the  land  undei 
they  did  not  raise  the  money  and  pay  his 
defendants  requested  plaintiff  to  pay  Wa 
have  his  mortgage  cancelled,  and  they  wo 
note  and  mortgage  on  a  part  of  Jhe/enie  de: 
cover  the  amount  so  to  be  paid  to  Walker,  ar 
what  was  then  owing  to  liim  on  the  accoun 
the  male  defendant;  that  at  their  request,  ( 
ation  of  such  promise,  he  did  pay  the  \A 
mori gage,  $550  and  interest,  and  had  the 
and  delivtred  it  and  the  note  to  defendan 
the  amount  of  such  payment  on  J,  H.  Shielc 
in  a  few  days  thereafter,  defendants  executei 
mortgage  to  him,  above  set  out;  that  the 
came  to  Durham  (the  defendants  lived  in 
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old  him  to  write  his  note  and  mortgage  and  he  would 
it  hnntA  aiid  he  and  his  wife  would  execute  both  and 
I  him ;  that  he  did  write  them  ;  J.  IT.  Shields 
d  returned  them  the  next  day  executed  by 
id  wife,  with  the  mortgage  proven  before  a 
f  Peace  of  Orange  County;  that  the  goods, 
rtof  tlie  items  of  charge  on  the  account  which 
,340  was  given  to  pay,  were  bought  princi 
lale  defendant,  ami  less  than  SnO  worth  of 
feme  defendant.  That  he  liad  no  written  or 
'rom  her  to  sell  the  said  goods;  that  when  he 
the  Walker  mortgage,  hV-  showed  licr  a  state- 
ms  duo  him,  and  she  siiid  the  account  was 
e  Ihoughl,  and  that  some  of  the  things  that 
as  charged  with  ho  had  not  brought  home,  and 
lUght  not  to  have  let  him  had  tliem  without  a 
but  ]>romifed  to  give  a  note  and  mortgage  to 
J.  H.  Shields  was  well  acquainted  with  the 
its  items,  and  frequi-nlly  looked  over  it,  and 
lay  the  $1,340  note  and  mortgage  were  drawn, 
■  the  same  as  correct.     Tliat  J.  H.  Shields  has 

lan  Shields  testified  that  she  never  saw  the 
Qot  know,  :ind  never  did  know,  what  items 
that  she  had  nothing  to  do  with  it;  did 
lier  husband  to  buy  the  things  for  her;  that 
;ht  goods  from  plaintiff  she  always  paid  cash 
w  her  husband  was  buying  goods  from  plain- 
)t  inquire  into  his  business.  She  gave  no  tes- 
the  Walker  uote  and  morlgage,  or  its  pay- 
)ut  the  execution  of  the  note  sued  on,  or  the 
n  to  secure  it. 

iirected  the  jury  to  answer  the  first  five  i.^sues 
:th,  $997.58,  with  interest  from  June4,  1SS8, 
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the  amouDt  unpaid  on  said  note;  and  tbest 
To  which  directions,  singly  and  jointly,  plai 

His  Honor  charged  the  jury  that  the  li 
the  goods  sold  by  plaintiff  shoulil  have  I 
defendant  FroncliaD  Siiields,  and  for  her  ne 
sonal  expenses,  before  tbey  could  answer  th 
and  that,  upon  the  evidence,  ibey  must  an 
this  plaintiff  excepted. 

That  tbey  could  not  answer  the  second  i 
the  goods  charged  on  the  account  of  plain 
by  Frauchan  Shields,  and  for  the  support 
and  that  there  was  no  evidence  that  they 
and  they  must  answer  that  issue  No.  Pluii 
this  instruction. 

That  tbey  could  not  find  tlint  the  debt  w 
the  feme  defendant  with  tbe  written  consent 
because  hy  "  (he  debt"  was  not  meant  the  b 
the  account  which  the  note  was  given  for; 
was  no  sufficient  evidence  to  entitle  the  ju 
third  issue  in  the  affirmative,  and  tliey  mu: 
To  this  instruction  plaintiff  excepted. 

That  even  if  "the  debt"  meant  the  bond 
evidence  was  not  sufficient  to  justify  tbe  ju 
said  issue  in  the  aflSrmative,  for  tbe  signr 
the  husband  was  not  a  written  consent  to 
bis  wife,  but  only  indicated  bis  wiHingnesi 
tbe  note.     To  this  instruction  plaintiff  exce 

Judgment  as  set  out  in  the  record.  Plair 
new  trial,  and  alleged  as  grounds  therefor 
plained  of  above  as  speeiaUy  pointed  out.  M 
Plaintiff  gave  notice  of  appeal  to  tbe  Suprei 

Mtssrs.  W.   \V.  Fuller  and  F.  L.  Fuller,  for 

Mt.  J.  S.  Mamiinif,  for  defendants. 
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This  itctioD  is  not  brouglit  to  foreclose  the 
rl  by  the  defendants  on  the  wife's  land,  but 
ler  to  obtain  a  personal  judgment  on  the 
«  its  payment  out  of  the  general  statutory 
the /erne  defendant. 

obtained  a  personal  judgment  against  the 
ly  necessarj'  for  us  to  consider  the  liability 

statutory  separate  estate  for  the  debt  sued 

mortgage  given  to  secure  it,  the  bond  is 
,ract,  and  it  is  well  settled  by  the  uniform 
Court  that,  except  in  the  cases  mentioned 
28, 183] ,  1832, 1836,  a  feme  cwerl  is,  at  law, 
king  any  executory  contract  whatever. 
19  been  determined  that  The  Code,  %  1826, 
itten  consent  of  the  husband  iii  order  to 

personal  estate,  did  not  confer  upon  her 
I  written  consent  was  given,  or  where  the 
her  personal  expenses,  Ac.)  the  power  to 
ract.  Its  object  was  to  require  the  written 
isband,  in  order  to  ciiarge  in  equity  her 
e  estate,  on  the  same  principle  which 
int  of  the  trustee  when  the  separate  estate 

of  settlement.     Pippen  v.  Wessmi,  74  N.  C, 
aliatx,  103  N.  C,  296. 
lese,  and  other  decisions,  the  section  should 

No  woman  during  her  coverture  shall  be 
^  any  engagement  in  the  nature  of  an  exe- 
)y  which  her  statutory  real  or  personal 
irged  in  equity,  without  the  written  con- 
nd.  But  where  the  consideration  is  for 
Bonal  expenses,  or  for  the  support  of  the 
it  is  necessary  in  order  to  pay  her  ante- 
less,  she  may  so  charge  such  real  or  per- 
)ut  such  consent  of  the  husband."    As  to 
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the  real  estate,  it  will  be  seen  tliat  this  cons 
inafter  modified. 

The  necessary  conclusion,  therefore,  is  tl 
haJ  no  legal  capacity  to  execute  tlie  bond 
that  no  personal  judgment  can  be  rendered 

Appreciating  this  difficulty,  the  plainti 
complaint  so  as  to  charge  the  separate  cstatt 

As  the  instrument  executed  by  the  wife,  i 
consent  of  her  husband,  did  not  specifically 
rate  estate,  it  was  necessary  to  show  such 
inuring  to  her  benefit,  or  the  benefit  of  In 
would  necessarily  imply  s-ueh  a  charge,  I 
supra.  It  was  for  this  purpose  that  the  pla 
to  show  that  the  consideration  of  the  instru 
for  the  wife's  necessary  personal  expenses,  oi 
of  the  family.  These  facts  being  alleged 
complaint,  and  denied  by  the  defendants,  tht 
his  Honor  were  correct,  and  (lie  exception  ii 
submission  must  be  overruled.  We  also  con 
of  Ihe  Court  that  there  was  not  sufficient  c 
that  Ibe  indebtedness  was  incurred  for  tht 
sonal  expenses  of  tlie  wife,  or  for  the  iuppoi 
The  plaintiff  testified  thai  ibe  bond  was  giv 
indebtedness  of  the  husband  to  tlie  plaintiff, 
agricultural  supplies,  clothing,  etc.,"  and  ' 
J50  of  them  were  bought  by  the  feme  defenc 
acter  of  the  articles  received  by  her  is  not 
the  testimony  disclose  anything  which  is  ii 
the  idea  that  she  received  them  on  account 
Very  clearly,  it  is  not  shown  Ibnt  they  were 
support  of  the  family,  or  that  tiiey  were  ne 
purpose,  by  reason  of  Ihe  husband's  neglect 
duty  in  that  respect.  Berry  v.  Iltvdcrsou, 
Neither  can  we  see  that  they  were  purchasei 
sary  personal  expenses."     Indeed,  it  seems  I 
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e  making  of  tlie  accounts,  and  that  the 
managed  solely  by  the  husband  and  for 
iiese  reasons,  we  think  that  there  was  no 
;tioDs  given  on  the  first  and  second  issues. 
Bsue,  it  is  argued  that  there  was  error,  on 
irt,  in  charging  the  jury  that  the  writing 
fith  the  written  consent  of  the  husband, 
ith  the  plaintifT,  but  in  view  of  the  find- 
ing iseues,  tlie  erroneous  ruling  becomes 
conceding  that  the  husband  gave  his 
lie  writing  would  still  bo  insufiieien'.  to 
;  estate,  as  it  contains  no  express  charge 
I  absolutely  necessary  where  the  considera- 
t)enefit  of  the  wife,  or  her  said  estate,  and 
r  as  to  necessarily  imply  a  charge.  {See 
:) 

all  the  grounds  specifically  set  forth  in 
1  which  the  separate  estate  is  sought  to 
as  there  was  evidence  tciiding  to  show 
ion  inuring  to  the  wife,  and  the  fourth 
framed  so  as  to  comprehend  it,  we  assume 
ijcd  upon  this  phase  of  the  case  also,  and 
consider  it.  It  seems  that  the  husband, 
ebted  to  the  plaintiff  in  the  sum  of  several 
or  provisions,  agricultural  sup|ilies,  Ac, 
(iff  procured  from  one  Walker,  a  loan  of 
cured  by  a  mortgage  on  the  land  of  the 
be  money  never  went  into  the  hands  of 
dants.  but  was  applied  by  llie  plaintiff  to 
of  the  iiutband.  When  the  mortgage 
lireatened  to  forfclot-e,  and  the  plaintiff 
lied  the  said  mortgage  and  took  one  to 
rife  and  husband,  on  a]>parently  the  same 
amount  so  paid  to  Walker,  and  also  some 
red  dollars  due  him  by  the  husband. 
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It  is  contended  that,  inasmuch  as  a  part  of 
tion  of  the  bond  sued  upon  was  for  the  bene 
rale  estate  of  the  wife,  in  relieving  it  from  th 
Walker  mortgage,  that  her  general  statutory 
is  chargeable  for  the  same. 

We  had  occasion,  in  Flaum  v.  Wallace,  sup 
some  length  a  married  woman's  capacity  to  • 
manner  in  wliich  she  may  charge,  her  sta 
estate.  We  there  held  that  the  wife  could,  w 
consent  of  the  husband  (and  without  his 
eases  within  the  exceptions  in  The  Ckde,  §1 
statutory  separate  personal  estate  bj"  way  ( 
in  the  nature  of  executory  contracts.  We  fi 
that  she  could  so  charge  her  said  separate 
where  the  consideration  was  not  for  her  ber 
benefit  of  t!ie  estate,  provided  she  expressly  el 
instrument  creating  the  liability.  We  wen 
enced  in  so  holding  because  of  the  power  of  t 
lutely  dispose  of  her  statutory  separate  per 
the  simple  written  assent  of  her  husband,  an 
hut  reasonable  that  if  she  could  so  absolutely 
property,  she  might  exercise  the  lesser  power 
either  expressly  or  by  necessary  implication. 

But  when  we  come  to  the  statutory  separ 
the  foregoing  reasoning  fails,  because,  und 
law,  the  wife  and  husband  cannot  dispose  of 
unless  the  former  has  been  privately  exac 
and  apart  from  the  husband.  Whatever  ma; 
in  other  Slates  (and  they  are  admitted  be  i 
fiict),  we  prefer  to  adhere  to  the  principle,  so  ol 
this  Court,  that  a  married  woman,  as  to  her 
arate  property,  is  to  be  deemed  a  feme  si 
extent  of  the  powers  conferred  by  the  Constil 
creating  the  same.  Holding,  as  we  do,  thi 
charge  such  separate  estate,  by  an  engagemei 
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easurcd  and  limited  by  her  power  to 
,  it  must  follow  that  if  the  wife,  witli  tlie 
ler  husband,  had  expressly  charged  her 
i'al  eslale,  it  would  have  been  of  no  avail 
innlioQ. 

d  that  no  such  express  charge  or  written 
where  the  consid-  ration  is  sufficient,  aa 
isarily  imply  nn  intent  to  chaise.  This 
aid,  as  to  the  persona!  estate,  but  it  has 
think,  lo   the  statutory  separate   real 

TS  V.  Sparrciv.  60  N.  C,  129,  cit«d  by  the 
ill  equity,  under  the  old  system,  to  charge 
tc  estate  of  a  married  woman,  and  is  no 
here  charges  are  sought  to  be  enforced 
r'  separate  estate.  Neither  was  the  point 
he  attention  of  the  Court  and  passed 
.  BeU.  1)4  N.  C,  247. 

nd,  it  is  well  settled  by  this  Court  that 
ied  woman  cannot  be  charged  by  any 

part  in  the  nature  of  a  contract,  unless 
leed  accompanied  by  privy  examination. 
ly  expressed  by  the  Court  in  SeoU  v. 
,  where  the  land  of  a  married  woman 
irged  with  the  purchase- money  received 
laser  to  whom  she  had  executed  a  deed, 

not  been  privily  examined.  Ruvfix,  J., 
inciple,  too,  it  seems  impnssihle  to  eon- 
rill  ever  permit  ihat  to  be  done  indi- 
)ids  to  be  done  directly.  Or  that  it  wilt 
:  to  a  doctrine  which  must  subvert  its 
ird  to  the  contracts  of  married  womtn. 
;  c<iuivalent  lo  saying  ihat  r  feme  covert 
leed,  unless  privaiely  oxaminrd  thereto, 
ler  lands,  and   vet  mav,  bv  a  mere  con- 
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tract  to  sell,  anrl  the  acceptance  of  the  pure 
create  such  a  lien  npon  it  as  a  Court  of  Equity 
by.  a  sale  against  her  will.  If  this  be  tolera 
statute  intended  to  regulate  the  contracts  of  a  ma 
has  no  longer  any  virtue  left  in  it,  and  all  the 
the  common  law  as  to  her  disability  are  swcp 
to  her  not  being  privileged  lo  commit  fraud,  thi 
no  fraud  out  of  the  contract  of  a  married  womai 
upon'  its  own  strength,  bolh  in  law  and  equity, 
then  well  iirid  good;  if  imperfect,  then  it  is 
nullity.  No  matter  upon  what  ci-nsideratiun,  an* 
in  Touies  v.  Fislur,  77  N.  C ,  438,  no  one  car 
rely  upon  the  contract  of  a  married  woman,  i 
resentation  as  to  her  inteulions,  which  is,  at 
nature  of  a  contract,  and  by  which  he  must  I 
to  know  that  she  is  not  legally  bound." 

The  distinction  between  the  liability  of  the  w 
estate  for  undertakings  iu  tiie  nature  of  co 
where  she  has  obtained  an  undue  advantage 
well  illustrated  by  the  following  cases:  Wealheis 
97  N.  C,  100;  Hq«-«-  v.  Brooks,  99  N.  C.  20 
Fisher,  77  N.  C,  437;  Buyd  v.  Turpin,  94  N.  C  , 
V.  McGngor,  90  N.  C,  222, .  Applying  these  prii 
case  before  us,  it  is  plain  that  the  transaction 
nothing  more  than  a  loan  of  money  by  the  pla 
wife.  The  plaintiff,  it  is  presumed,  knew  of  1 
to  cliarge  bcr  general  satutory  separate  real  es 
other  wiiy  than  by  a  deed  and  privy  examin 
we  were  to  give  the  ell'ect  contended  for  to  sue 
tion,  it  would,  as  Judge  Hltfin  said,  be  doin; 
what  the  law  forbids  to  be  done  dirt-ctly. 

In  passing,  we  will  stiite  that  the  ease  of  Sn 
95  N.  C,  S5,  may  be  sustained,  as  to  the  liabilil 
arate  estate,  on  the  ijround  that  the  statute,  c 
Code  (Liens),  dirtctly  charges  it. 
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icre  is  anollier  vitw,  however,  which  is  fatal  to  the 

itiflT.     Where  the  separate  estate  is  sought  to  be  charged, 

it  shouhi  allege  that  the  wife  lias  a  separate 

to  the  charge."     Dougherty  v.  Sprhikle,  88  N.  C 

.  M'atlacf,  i'lpra. 

ily  separate  estate  described  in  the  complaint 
on  which  the  plaintlir  has  a  mortgage  for  the 
Wallace  by  the  plaintiff,  and  it  does  not  appear 
has  any  oth<T  property  whatever, 
we  may  remark  that  it  is  not  a  little  strange 
gage  does  not  appear,  upon  the  pleadings,  to 
reclosed  before  resorting  to  the  present  action. 
iew  of  the  entire  record,  we  are  of  the  opinion 
lusion  reached  by  his  Honor  was  correct,  anil 
ent  EJiould  be  offiruied. 

Affirmed. 


. — Damagts — Idiol — Intoxication — Qro^tsiiig. 

nd  utidertlie  influence  ('f  liquor,  croeeed  a  railroad  track 
place  of  crm-sing  in  or  near  a  populous  town,  and  was 
d  injured  bj  a  pa.'senger  train,  running  at  about  the 
^  of  twenty  or  Iwenty-live  miles  an  hour.  Owing  lo 
hb  near  the  track,  upon  another  railroad,  he  could  niit 
the  train  uniil  wiihin  six  feet  of  the  track  he  was  crots. 
idnotappear  bow  near  the  train  was  to  him,  nor  whether 
•er  saw  or  cotild  have  eeen  bim  in  lime  to  hare  stopped: 
it  was  not  error  in  iheCourt  below  to  decide  that  plain- 
not  recover  in  any  view  of  the  case. 


302  IN  THE  SUPREME  COUR 

Dau-y  b.  Railroad. 

2.  Even  if  the  engineer  bad  seen  him  croeeiag  the  li 
hie  train,  and  did  not  know  of  hiB  Infirmit;, 
'  assuming  that  he  would  get  oB  in  time  to  a.\ 
was  not  bound  lo  check  its  apeed.  If  he  (the 
refrained  from  checking  speed,  when  he  miglil 
the  passengers,  have  averted  the  injury,  he  is  g 
even  though  the  party  injured  was  guilt;  of 
gence. 

Civil.  ACTION,  tried  at  February  Term,  18 
rior  Court  of  Catawba  County,  before  Phili 

This  action  was  to  recover  damages  in  tli 
against  the  defendant  above  named  for  inju 
Hiram  Dally,  an  idiot,  said  injuries  allege' 
caused  by  the  negligence  of  the  defendant. 

W.  A.  Clay,  a  witness  for  the  [)laintiH',  lest 
"  I  live  ill  Hickory ;  I  am  a  boot  and  shoe  n 
is  west  of  the  jHiblic  square  and  depot.  ' 
east  to  west  is  Morganton  streei — two  pass-w 
road  runs  between  the  streets;  both  the  si 
the  railroad  track,  is  150  or  200  feet.  Th. 
the  Western  N.  C.  11.  R. ;  the  narrow-gauge 
and  Lenoir  N.  G.  Hoad.  They  run  side  by 
or  more.  I  saw  Daily  the  day  he  was  hurt; 
I  said,  'Come  in,  it's  raining.'  He  passed  b; 
going  in  the  direction  of  his  home.  There  i; 
crosses  the  railroad  ;  I  have  known  it  four  o 
saw  him  after  he  was  hurt." 

John  Watson,  a  witness  for  the  plaintiff, 
lows:  "I  was  in  Hickory  and  saw  Daily;  i 
Harris  were  sitting  side  by  side ;  heard  a  tn 
a  man  cross  the  railroad;  we  remarked  i 
struck  him, '  There  goes  a  drunken  man.'  Th 
ing  as  fast  as  the  Narrow-gauge  Road  ;  this  w 
the  depot;  rainy  day  ;  wind  blowing,  earryin 
the  west;  I  heard  no  bell  and  no  whistle.    Tl: 
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jon-way  :  then  it  wns  annulled  as  a  wagon- 
a  pass  or  foot-way  ;  it  is  generally  used  as 
re  been  in  Hickory  fourteeD  years.  It  was 
lown-traii],5:14.  but  it  was  a  little  behind. 
box-cars  on  the  Narrow-gauge  Road.  He 
ros9  without  going  around  the  box-cars. 
ave  seen  the  descending  train  until  he  got 
e  \V.  N.  C,  R.  K.  He  was  struck  with  tlie 
■»p  of  the  cow-catclier ;  the  bumper  struck 
him  leu  feet,  or  further." 
— "  I  caiiie  from  Caldwell  County.  There 
^r  triiins  and  four  freight  trains,  and  two 
1  trains — ten  trains  in  all;  six  trains  on 
ixleen  in  all  dnily.  The  boxcars  were  on 
e  Ro;id,  TJicre  might  have  been  some 
lin  was  coming  from  towards  Morganton. 
cars  on  side-trnck  and  started  across.  He 
idn't  look  up.  Four  or  five  feet  between 
Narrow-gauge  to  Narrow-gauge;  this  is 
til ;  then  there  is  five  ftet  from  the  Narrow- 
1  track.  He  could  have  seen  train  if  he 
w  t!ie  train  and  hoard  it.  We  said,  '  There 
man.'  We  ihought  he  must  have  been 
.t  to  cross  the  ronii.  Took  place  in  18S7. 
DUglit,  I  didn't  expect  any  suit.  I  wasn't 
ms.  Don't  know  when  I  first  said  I  didn't 
I  dou't  swear  the  bell  didn't  ring,  or  the 

le  Narrow-gauge  hud  a  ^ide-t^ack  nt  the 
is  a  correct  pint  of  the  track  at  the  time, 
iwn  to  me,  and  that  I  have  spoke  of."  Wit- 
ceuracy  of  plat  shown  him  by  defendant's 

,  a  witness  for  tlifc  plaintiff,  testified  as  fol- 
I  Hickory  the  day  that  Daily  got  hurt.     I 
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know  uothiog  about  the  train  striking  h 
after  he  was  struck.  His  leg  was  broken  io 
knocked  out  of  place.  He  ia  a  pretty  bad  ( 
confined  to  bis  bed  for  two  months.  I  have 
thirteen  years.  It  was  first  used  asa  wagon- 
eight  yeara  ago  the  town  stopped  keeping  il 
crossing,  and  it  is  used  aa  a  foot  crossing.  1 
roud  control  the  road.  I  live  seventy-five 
from  the  mother  of  plaintiff.  Hiram  gen^ 
crossing  in  coming  from  town  to  his  mother 
gauge  had  some  iron  on  the  R.  &  D.  nei 
There  was  but  one  track  of  Narrow-gauge  at 
the  plaintiff  received  the  injury.  Atthattii 
feet  between  the  Narrow  gauge  and  the  Wes 
train  was  behind  time,  and  was  coming  tolei 
was  struck  two  hundred  yards  from  the  ( 
gauge  runs  twenty  miles  an  hour.  Thatcrosi 
dred  feet  from  the  public  sfjuare.  I  don't  ki 
train  was  running  at  the  crossing,  but  it  was 
fast  little  over  a  half  mile  before  it  got  then 
where  the  injury  occurred.  He  has  been  o 
citizens.     He  is  an  idiot.     He  is  afraid  of  th 

Cross-rxamiTied. — "  He  was  cautioned  bee 
idiot.  He  has  crossed  the  track  many  tim 
no  business.  I  don't  Ihiiik  that  there  was  a 
that  time  on  the  Narrow-gauge.  I  didn't  1 
box-cars  on  the  track.  I  didn't  see  any  b( 
I  see  the  man  until  he  was  hurt.  The  t 
half  hour  behind.  The  town  put  this  crossi 
company  leaves  cats  on  the  track  now.  De| 
of  the  public  square  now.  The  section  hai 
the  ditch,  and  take  it  up  and  put  it  back." 

R(-dmcl. — "This  was  about  the  only  conv 
along  (here;  population  is  about  2,500  or 
gauge  stoj  8  across  slreet-crossing  sometimes. 
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(TOM. — "  Hickory  is  a  long  town  ;  built  on  either  side  of 
ad  mostly." 

wfll  Harris,  a  witness  for  the  plaintiff,  testified  as  fol- 
law  the  plaintiff  when  he  was  hurt;  I  was  sitting 
in  250  yards  of  the  plare,  looking  up  the  road; 
lintiff,  was  going  right  across  the  track  when  the 
3ck  him  ;  there  was  one  flat-car,  loaded  with  dirt, 
is  this  foot- crossing;  he  could  not  see  thedescend- 
until  he  passed  Ihis  car  on  the  track ;  when  he 
F  the  Narrow-gauge  he  would  be  in  six  feet  of  the 
c." 

imined. — "The  track  at  the  crossing  is  a  little 
in  the  street;  the  dirt  was  on  flat-cars,  and  was 
it  under  the  depot;  they  were  fixing  to  lay  some 
getting  some  dirt;  the  tracks  have  all  been  changed 
QtifT  did  not  look ;  could  have  seen  if  he  had 
idn't  stop,  just  come  right  across;  and  there  were 
feet  between  the  tracks;  I  heard  the  blow  and 
1  to  ring  the  bell  about  this  crossing ;  there  was  a 
the  cars  on  the  track  were  loaded  with  dirt." 
1. — "I  heard  the  station  whistle;  this  is  the  place 
, — ."ally  begin  to  ring  the  bell." 

I.  Dailv,  mother  of  the  plaintiff,  testified  as  follows: 
ly  crippled  ;  his  leg  was  broken  in  two  places; 
I  up ;  his  elbow  was  stove  up ;  his  hip  appeared 
irsted  from  back-bone;  he  can't  do  anything, 
leg  is  longer  than  the  other;  he  can't  stoop 
up  anything  ;  before  that  he  could  tote  water 
es;  could  send  him  anywhere;  I  am  a  widow; 
,■  child  I  have  with  me;  he  was  afraid  of  the 
catch  ine  when  the  train  come  on,  when  I  was 
[fered  much;  I  never  received  anything  from 
Dr.  Baker  said  he  tried  to  get  something  when 
Y,  for  attending  him  ;  he  is  forty-six  years  old." 
20 


306  IN  THE  SUPREME  COUB'] 

Daily  v.  Railboad. 

Robert  McLean,  a  witness  for  plaintiff,  test 

"Tbe  section  master  of  Western  road  kepi 
iog;  three  section  hands." 

Oroas-examined. — "  When  we  come  along  t 
them  up  and  put  them  back  ;  I  didn't  kni 
used  as  a  wagon-way;  I  saw  tlie  train  come 
it  strike  tbe  man." 

When  the  examination  of  the  witnesses  1 
was  concluded,  the  Court,  after  argumetit 
opinion  that,  upon  tlie  plaintiff's  own  evidei 
entitled  to  recover;  that  he  contributed  to  h: 
own  negligence. 

The  plaintiff  asked,  upon  this  intimatior 
leave  to  submit  to  a  nonsuit,  and  then  appea 
error  the  aforesaid  intimation  and  ruling  of 

No  counsel  for  plaintiff, 

Mr.  George  F.  Bason,  for  defendant. 

AvERv,  J. — after  stating  the  facts:  We  c 
Court  below  in  the  opinion  that  plaintiff 
view  of  the  testimony,  entitled  to  recover. 
according  to  tlie  evidence,  have  seen  the  api 
until  he  stepped  off  the  Narrowgaugi'  road 
six  firet  of  the  main  track  along  which  i 
There  is  no  testimony  tending  to  sliow  how  ne 
when  be  attempted  to  cross,  and  it  would  hi 
sible  for  the  jury  to  have  determined  wlietl. 
ant's  agents  were  negligent  in  failing  to  stof 
was  their  duty  to  make  any  attempt  to  stop 
information  as  to  the  actual  distance  betwe 
engine  at  the  moment  when  be  passed  upo 
front  of  it,  and  in  the  absence  of  proof  as  to 
yards  within  which  tbe  train  could  have  be 
the  use  of  all  the  appliances  at  the  command  ■ 
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ght,  by  reasonable  care  and  watchfulness, 
itifT  oil  the  track.     But  if  the  witness  had 

light  upon  life  transaction  by  giving  the 
e  plaintilT's  right  to  recover  would  not 
ibiished,  even  prima  Jade,  unless  there 
also  tending  to  show  that  the  engineer 
le  saw  him  upon  the  track,  or  could,  by 
nary  care,  have  seen  him,  and  had  actual 
sonable  ground  for  the  belief  that,  on 
lental  or  physical  infirmity,  he  could  not 
tiir  would  step  off  the  track  in  time  to 
with  such  actual  knowledge  or  informa- 

carelessly  refrained  from  all  effort  to 
if  the  engine,  when  he  might,  without 
gers  on    the   train,   have  prevented   the 

it  short  of  the  point  where  plaintiff  was 
lefendant  was  liable  in  damages,  notwitb- 
gence  of  the  plaintiff.  2  Woods'  R.  L., 
lailroad,  SG  N.  C-,  221;  Wharton  Neg-, 
iaUroad,  105  N.  C,  140.  In  the  absence 
ge  or  information  as  to  the  plaintiff's 

opporlunily  for  recognizing  him,  the 
ed  in  assuming  that  the  plaintiff  was  a 
itelligence  and  would  get  off  the  track  in 
;r,  and  that  it  was  not  necessary  to  delay 
:ing  its  speed  merely  because  an  appar- 
bly  reasonable  human  being  was  cross- 
enough  in  his  front  to  enable  him  to  stop 
)re  reaching  such  a  person.     McAdoo  v. 

Judgment  affirmed. 
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Judgment  Cmiffssed  —  Corporatioti  —  Motion  ir 
Receiver-  —  Fraud  —  Irregularity  —  Final  Jud, 
iitgs  of  Fact. 

1.  Upon  motion  in  the  cause,  it  appeared  lliat  tb«  de 

company,  bjor/lerof  its  board  of  direcUirs  and  the 
thereto  of  its  President  and  Secretary,  had  ci 
judgDienis  in  favor  of  its  Prf  sideut,  just  prior  lo 
.  into  the  hands  of  a  receiver :  Held,  tiiat  the  Co 
erij  refused  to  consider  any  allegations  of  fraut 
be  made  in  an  independent  aclion  properly  cot 
purpose. 

2.  Judgments  by  confession  being  final  judgments,  cai 

for  fraud  in  this  way ;  and  no  Bubetantial  in 
shown,  this  Court  will  not,  in  the  proceedings  hi 
reriew  the  findings  of  fact  by  the  CtJurt  below. 

3.  A  corporation,  nothing  to  the  contrary  appearing,  mi 

of  its  proper  officers,  confess  Judgments  as  a  nalu 
essential  requirements  of  the  statute  are  compliet 

4.  Di^ussion  by  Merrihon,  C.  J.,  ns  to  the  lequisitei 

confesaeii  under  The  Code. 

This  was  a  niotiun  to  vacate  certain  judgmi 
MacRae,  J.,  at  Greensboro,  November  6,  1886. 

It  appears  that  a  cause  in  equity  was  pendi 
cuit  Court  of  llie  United  Slates  in  and  for  the 
trict  of  Nortli  Carolina,  wherein  ihe  Richmc 
Point  Terminal  Railway  and  Warehouse  Com| 
complainants,  and  the  Danville,  Mocksville  ni 
ern  Railroad  Company  and  others  were  defend 
cause,  on  (he  7th  day  of  November,  1 885,  J.  Tur 
was  appointed  receiver  of  the  last  niimed  corpoi 
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ith  autliority  nnd  power  to  take  into  his  pos- 
itrol  all  its  property,  effects,  Ac. 

day,  after  the  said  np|K>iiitment  of  the  said 
id  defendant  railroad  company  confessed  two 
avor  of  ilie  present  plaintiff  in  the  Superior 
unty  of  Rockingham,  purporting  and  intend- 

tlie  same,  as  tillowed  and  provided  by  the 
.rfe,  §§570-572). 

g  is  R  transcript' of  the  record  of  the  first  of 
t9  as  it  appenrs  of  record: 

AS  R.  Sn.^RP  ) 

f.  'Filed  April  IG,  1S87. 

-KSVILI.E  fSiC.  R.  R,  Co.  ) 

he  Board  of  Directors  of  tlie  Danville,  Mocks- 
hwestern  Railroad  Company,  That  yecretary 
ey  be  and  he  is  hereby  directed,  for  and  in 
said  Danville,  Mocksville  and  Southwestern 
pany,  to  confess  judgment  'n\  the  Superior 
mgham  County  in  favor  of  Thomas  R.  Sharp 
impany  in  th«  sum  of  eight  thousand  one 
fty-four  dollars  and  forty-one  cents  (§3,154.41), 
lie  unto  him  in  his  Individual  account  above 
approved  ;  also,  to  confess  judgment  against 
in  favor  of  Thomas  R.  Sharp  in  the  sum  of 
id  eight  hundred  and  sixty  seven  dollars  and 
),8G7.60),  on  account  of  his  contingent  liabili- 
wt  on  $8,017.00  thereof  from  the  14lh  day  of 
il,  and  on  $4,000  thereof  from  the  20th  of 

hand  and  corporate  seal  of  D.,  M,  &  S.  W.  R. 
h,  1885. 

H,  M.   Shivi.eh, 
of  original.  Vice- Pre»idcrit. 
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Danville,  Mocksville  akd  Southwestern  Railr 
with  Thomas  R.  Sbarp,  by  reason  of  contingen\ 
in  behalf  of  said  company. 

To  individual  endorsement  of  a,  draft  in  favor  of  ] 

Parry,  Williams  &  Co,  for  the  sum  of 

accepted  by  ThomsH  R.  Sharp,  as  President  of  said  i 
ou  the  13th  day  of  October,  1881,  and  payable  on 
day  of  November,  1881,  and  bearing;  interest  fron 
day  of  November,  1881. 

To  individual  endorsement  of  a  draft  of  E.  C.  W{ 
Secretary  of  D..  M.  &:8.W.  R.  R.  Co.,  in  favor  of 
&  Cheek  for  money  loaned,  dated  October  24th, 
due  and  payable  on  the  2eth  day  of  November,  183 

To  his  individual  liability  as  surety  in  seventeen  c< 
penal  bonds,  each  in  the  sum  of  two  hundred  and 
lara,  filed  and  sif^aed  by  liim  as  Freeident  of  Bald  i 
and  aUo  signed  by  him  as  surety  in  seventeen  sev 
now  pending  in  Superiir  Court  of  Rockingham  Coi 
seventeen  several  petitions  for  recordari  and  supei 
matters  of  J.  Turner  Morehead  <t  Co.  v.  Danviti 
vitle  and  Soulhuestern  Railroad  Company,  as  of 
said  Court  may  be  full;  seen,  aggregating 

Duplicate  original.  Ti 

Subscribed  and  s' 


State  OF  North  Carolina,  1  c        ■     r- 
Rockinghflm  County.        |'  ^''■P'''^'  '^'»"' 

Thomas  R.  Sharp,  Baiutiff,  "l 

Thk  Dasville,  Mocksville  and  South-  | 
WESTERN  Railroad  Compasy,  Deft.      J 

The  Danville,  Mocksville  and  South w 
Company,  by  E.  G.  Winstanley,  Secretary  o 
beiDg  thereunto  duly  authorized  by  said  c 
confesses  judgment  in  favor  of  Thomas  R.  £ 
tiif  above  named,  for  sixteen  thousand  eigl 
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sixty  cents,  with  interest  on  $8,017.60 
r  November,  1881,  and  14,600  thereof 
nber,  1885,  until  paid, 
jdgment  is  to  secure  the  plaintiEF 
sou  behalf  of  the  Danville,  Mocks- 
Railroad  Company,  amounting,  in 
'e  of  interest,  to  the  principal  sum 
1  liabilities  arising  upon  the  follow- 

R.  Sharp,  as  President  of  said  com- 
,  of  Burnbara,  Parry,  Williams  &.  Co., 
and  endorsed  the  same  individually, 
is  a  copy,  to-wit: 

pHiLADELrHiA,  Oct.  12th,  1881. 
ite,  pay  to  the  order  of  Thos.  R.  Sharp 
xteen  dollars  and  thirty-five  cents, 
r^e  to  account  of 
UKSHAM,  Parky,  Williams  &.  Co. 
Isq.,  President  Danville,  Mocksville 
Railway,  No.   115   Broadway,  New 

Sharp.") 

said  draft  was  the  purchase-money 
or  locomotive,  "  Lilly  C.  Morehead," 
idway  of  said  company,  and  the  same 
cost  of  $1.25,  and  on  this  draft  the 
iuit  in  the  Stale  of  Virginia  against 
e  and  Southwestern  Railroad  Com- 
mas R.  Sharp  individually,  and  have 
le  State  of  North  Carolina,  which  is 
with  an  attachment  of  said  Sharp's 
rolina)  against  the  said  Thomas  R. 
sndorser  of  said  draft. 
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2.  On  or  about  the  24th  day  of  Octobe 
Thomas  R.  Sharp  became  individually  lia 
ment  of  a  draft  drawn  by  E.  C.  Winatanley, 
said  railroad  company,  drawn  upon  Thomas 
dent  of  said  company,  and  by  said  Thoma: 
vidually  endorsed,  and  thereafter  passed 
Cheek,  bankers,  for  full  value,  who  are  i 
thereof.  The  consideration  of  said  draft  wj 
by  Johnston  &  Cheek  upon  said  draft,  so  ( 
use  and  benefit  of  said  railroad  company,  ai 
become  due  and  paj'able  on  November  26l 
said  Thomas  R.  Sharp  will  thereafler  be  u 
liability  to  pay  the  same. 

3.  In  the  month  of  treptember,  1885,  iL 
now  pending  in  the  Superior  Court  of  Rock 
upon  petitions  for  recordari  and  superstdei 
of  J.  Turner  Morehead  &  Co.  v.  The  Dan' 
and  Southweslein  Railroad  Company,  the 
Sharp  became  liable,  as  surety,  to  said  con 
teeu  penal  bonds,  each  in  the  sum  of  two  h 
dollars,  required  by  the  Court  to  be  filed  b 
the  aggregate  of  which  seventeen  penal  b 
of  fort  J-  two  hundred  and  fifty  dollars,  as 
reference  to  the  records  of  the  Superior  Coiir( 
County,  in  which  said  suits  are  pending, 
of  which  petirions  for  recordari  is  to  preven: 
and  sacrifice  of  the  properly  of  suid  compni 

A  statement  of  said  Thomas  R.  Sharp's 
said  company  by  reason  of  said  contingei 
sworn  to,  is  hereto  attached,  and  is  here 
of  this  statement,  which  said  exhibit  w 
day  of  November,  1885,  submitted  to  the 
tors  of  said  company,  and  by  them  opf 
ing  the  amount  of  the  said  Thomas  R. 
gent  liability  for  and  in  behalf  of  said  cc 
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■h  entry  of  judgment  \a  hereby  authorized 
e&  not  exceed  the  amount  of  said  contingent 

gnature  of  E.  C.  Wiustanley,  Secretary  of 
d  the  corporate  seal  thereof,  hereto  affixed, 
!  authority. of  the  Board  of  Directors  of  said 
granted  by  resolution,  a  certified  copy 
ith  filed.     This  Nov.  7,  1885. 

i,  MoCKSVILLE   ANIt  S.   W.   R.   R.   Co., 

By  E.  C.  Winstanley,  Secretary. 

(Vbolina,  ) 
County.         / 

n  T.  Pannill,  Clerk  of  the  Superior  Court 
'ounty,  personally  appeared  E.  C.  Winstan- 
Lhe  Danville,  Mocksville  and  Southwestern 
iy,  who,  being  duly  sworn,  maketh  oath 
relary  of  said  company,  and  that  the  state- 
d  by  him  is  true. 
r  7th,  1885. 

JoHx  T.  Pakxill,  C.  S.  C. 


I  Carolina,  )  j; 
County. 

R.  Sharp,  Plaintiff,  "( 

vs.  }- Judgment. 

1.  andS.W.  R  R.  Co.,  Deft. ) 

foregoing  statement  and  confession,  duly 
with  the  exhibits  therein  referred  to.  it  is 
dged  by  the  Court  that  the  plaintifl',  Tbos. 
over  against  the  defendant,  the  Danville, 
outhwestem  Railroad  Company,  the  sum  of 
eight  hundred  and  sixty-seven  dollars  and 
interest  on    $8,017.00    thereof  from  the 
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14th  day  of  November,  1881,  and  on  $4,t 
the  26lh  day  of  November  1885,  until  paid, 
terms  of  said  confession,  a&  a  security  fo 
contingent  liability  in  said  amount,  togetl 
hereof.  John  T.  P.4| 

This  November  7th,  1885.      . 

Ilesoloed,  by  the  Board  of  Directors  of  the 
ville  and  Southwestero  Railroad  Company 
Stanley,  Secretary,  be  and  he  is  hereby,  dir 
behalf  of  the  said  Danville,  Mocksville  ai 
Railroad  Company,  to  confess  judgment 
Court  of  Rockingham  County  in  favor  of  1 
against  said  compuny  in  the  sum  of  eigl 
hundred  and  fifty-four  dollars  and  forty-one 
found  justly  due  unto  him  in  his  individue 
reported. 

Witness  iny  hand  and  corporate  seal  of 
R.  R.  Co.  H.  M.  Shivler, 

A  true  copy  of  original. 

The  record  of  the  second  of  the  judgme 
is  similar  in  all  respects,  except  as  to  the  su 
consideration  thereof  and  the  exhibit  conti 
ment  of  the  accolint  showing  how  the  liabili 
ant  arose. 

The  said  receiver  was  specially  autborizei 
said  t'ircuit  Court  made  in  the  cause  nami 
legal  steps  as  his  counsel  might  advise  to  ' 
set  aside,  or  have  declared  null  and  void, 
enjoined  in  their  collection,"  the  said  judge 
like  judgments. 

Accordingly,  tlie  said  receiver  gave  the 
whereof  the  following  is  a  copy: 
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unty.  ) 


Superior  Court. 


Thomas  R.  Sharp, 

V8 
MoCKSVILLE  AMD  SOUTHWESTERN   R.  R.  Co. 

,867.60,  and  costs,  Nov.,  ISSii.   Motion  to  vacate. 

Thomas  R.  Sharp, 

rs. 

MoCKSVILLi:    AND    SOlTaWKSTERN  R.  R,  Co. 

1-5^.4.1  and  costs,  Nor.,  7.9.SVJ.    Motion  to  vacate. 

[ARp,  Esq  — Please  take  notice  thai,  on  Sat- 
30lh,  1886,  at  Winston,  Forsyth  County, 
noes  C.  MacEae,  Judge,  as  receiver  of  the 
villc  and  Soutliwestem  Railroad  Company, 
vacate  the  above  entitled  judgments  for 
;ality,  fraud,  and  as  void.  Aug.  18th,  1886. 
J.  TuKSEK  Morehsad,  Receiver. 

was  afterwards  made,  ami  the  plaintiffs 
le,  upon  the  ground,  among  others,  that  a 
been  made  before  and  denied  by  another 
res  insisted  that  the  judgment  was,  in  all 
If  and  valid  one,  and  not  affected  by  fraud, 
le  could  not  be  attacked  for  fraud  by  motion 

ig  of  the  motion,  the  Court  found  the  facts 
ent  as  follows: 

ay  of  November,  1S85,  J.  Turner  Morehead 
receiver  of  the  Danville,  Mocksville  and 
:ailroad  Company,  by  the  Judge  of  the 
^rcuit  Court  for  the  Western  District  of 
in  a  suit  in  equity  therein  pending,  wherein 
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1  himself  from  the  meeting  of 
ition  and  passage  of  the  resolu- 

;re  counsel  for  the  defendnnt 

found,  it  is  considered  that  tho 
liar  and  contrary  to  tlie  course 
eclino  to  consider  any  allega- 
ions  of  judgment,  as  set  out  in 
motion  is  denied,  nnd  judg- 
Turner  Morehead,  receiver,  for 

er  (having  excepted),  appealed 


B.  Wvtaoji,  for  plaintifT. 
nnt. 

:ord  presents  no  question  as  to 
have  possession  and  control,  as 
he  defendant  corporation;  nor 
ainants  in  the  cause  in  equity 
rcuit  Court  of  the  United  States, 
ir  its  property;  nor  as  to  the 
ned  Court  to  take  jurisdiction 
or  proper  purposes  in  the  cause 
nor  as  to  how  the  judgment  in 
lant  seeks  (o  have  set  aside  or 
may  affect  iidversely  the  corn- 
appellant,  or  any  other  persons, 
if  it  be  granted  that  he  has  a 
such  question  for  our  decision 
^tion  are  hnal  in  their  nature, 
ited  in  its  purpose  and  scope  to 
hey  are  in  any  material  respect 


n 
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irregular,  and  must,  for  irregularity,  be  set  aside  or  declared 
void.  It  is  well  settled  by  many  decisions  that  final  judg- 
ments cannot  be  attacked  for  fraud  by  motion  in  the  cause, 
and  that  this  can  only  be  done  by  an  independent  action 
brought  for  the  purpose,  the  object  being  to  avoid  confusion, 
and  to  require  a  cause  of  action  so  serious  to  be  litigated  by 
regular  formal  pleadings.  Indeed,  the  right  to  have  a  final 
judgment  set  aside  because  of  fraud,  is,  in  a  substantial 
sense,  an  independent  cause  of  action,  that  should  itself  be 
the  subject  of  a  separate  action. 

It  seems  that  the  motions  to  set  aside  the  judgments  men- 
tioned, were  treated  as  consolidated  and  disposed  of  together, 
and  they  must  be  so  treated  here. 

This  is  not  an  equitable  motion  of  the  class  wherein  it  is 
the  province  of  this  Court  to  review  the  findings  of  fact  in 
respect  thereto,  and  the  matters  and  things  embraced  by  it, 
by  the  Court  below,  nor  can  this  Court  go  beyond  its  find- 
ings and  hear  evidence  and  find  other  facts.  If  further 
findings  of  fact  should  be  deemed  necessary,  this  Court  might 
remand  the  case  to  the  end  the  same  might  be  made. 

We  are  unable  to  discover  in  either  of  the  judgments  any 
irregularity  such  as  affects  its  substance  and  validity.  What 
particular  powers  were  conferred  upon  the  defendant  cor- 
poration and  its  officers  by  its  charter,  do  not  appear:  but  it 
suflSciently  appears  that  it  was  a  business  corporation,  and, 
as  such,  under  the  general  statutes  of  this  State  in  respect  to 
corporations,  as  well  as  general  principles  of  law  applicable, 
it  might  acquire  and  dispose  of  property,  make  and  owe 
debts,  sue  and  be  sued.  It  was  the  duty  of  its  directors  to 
pay  its  debts  and  manage  its  general  business  matters— to 
bring  necessary  actions  in  its  name — to  vindicate  its  rights, 
and  to  defend  actions  brought  against  it.  There  is  no  reason, 
so  far  as  appears,  why  the  defendant  might  not  confess  a 
judgment  in  favor  of  its  honest  creditor,  and,  in  possible 
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list,  and  promote  its  interests  and  conve- 

[leeting  assembled,  appointed  and  charged 
I  confess  the  judgments  in  question  in  its 
he  plaintiff  therein.  Nothing  appears  in 
that  this  might  not  be  done  in  the  orderly 
just  as  if  it  had  been  a  natural  person, 
nld  only  nppear  and  act  by  its  agent  in 

;  Code,  §570)  prescrilies  that  "a  judgment 
he  entered,  without  action,  either  in  or 
for  money  due  or  to  become  due,  or  to 
against  contingent  liability  on  behalf  of 
both,  in  the  manner  prescribed  hy  this 
nguishing  feature  of  such  judgment  is 
fesaed  in  the  way  prescribed,  and  entered  of 
m-time  hy  the  Judge,  or  out  of  term  by 
r  the  Court,  and  without  ai'tion.  It  may 
ebt  due,  or  one  to  come  due,  or  to  secure 
it  is  given  against  contingent  liability,  or 
th  such  debts  and  liability. 
icieut  to  simply  confess  and  enter  judg- 
tial  that  the  confession  and  fntry  shall 
lal  requisites  further  prescribed  by  the 
5  571-572),  which  are,  that  "  a  statement  in 
ade,  signcii  by  the  defendant  and  verified 
llowingeHect:  1.  It  must  state  the  amount 
■nt  may  be  entered,  iind  authorize  the 
nent  therefor,  2.  If  it  be  for  money  due, 
it, must  slate  concisely  the  facts  out  of 
must  show  that  the  sum  confessed  there- 
r  to  become  due.  3.  If  it  be  for  the  pur- 
le  plaintiff  against  a  contingent  liability, 
isely  the  facta  constituting  the  liability, 
lat  the  sum  confessed  therefor  does  not 


320                  IN  THE  SUPREME  COURT. 
♦ 


Sharp  v.  Railroad. 


exceed  the  same.  The  statement  may  be  filed  with  the 
Clerk  of  the  Superior  Court  of  the  county  in  which  the 
defendant  resides,  or,  if  he  does  not  reside  in  the  State,  of 
some  county  in  which  he  has  property.  The  Clerk  shall 
endorse  upon  it  and  enter  on  his  judgment  docket  a  judg- 
ment of  the  Court  for  the  amount  confessed,  with  three  dol- 
lars costs,  together  with  disbursements.  The  statement  and 
aflBdavit,  with  the  judgment  endorsed,  shall  thenceforth  be- 
come the  judgment  roll,"  &c.  It  is  essential  that  these 
requirements  shall  be  observed — certainly,  substantially,  in 
every  respect.  The  judgment  is  given  out  of  the  ordinary 
course  of  procedure,  but,  nevertheless,  it  at  once,  when  dock- 
eted, becomes  a  lien  upon  the  judgment  debtor's  real  prop- 
erly. The  purpose  of  such  particular  requisites  is  to  give 
assurance  that  the  consideration  underlying  the  judgment 
is  fair  and  honest;  that  the  judgment  was  so  confessed  bma 
fide;  to  point  to  the  grounds  of  indebtedness  of  the  debtor, 
or  the  liability  provided  against,  so  that  another  creditor 
may  scrutinize  the  honesty  and  good  faith  of  the  judgment 
and  the  debts  for  which  it  was  given. 

The  judgments  in  question  possess,  substantially,  all  the 
requisites  thus  prescribed.  The  statement,  in  writing,  of  the 
first  one  mentioned  is  signed  by  the  defendant,  by  its  agent, 
and  sworn  to  by  him.  It  states,  with  particularity,  the  precise 
amount  of  the  liability,  and  the  grounds  thereof,  provided 
against;  and  the  statement,  as  made  fuller  by  a  sworn 
exhibit  of  details,  points  to  the  grounds  of  the  liabilty  with 
such  certainty  and  such  detail  as  to  enable  a  creditor  who 
might  scrutinize  it  to  show,  with  reasonable  effort,  that  it 
was  not  true,  if,  indeed,  it  were  not  so.^  As  to  the  first  draft 
mentioned,  the  consideration  thereof  is  particularly  specified, 
and  it  appears  that  the  defendant  got  the  benefit  of  it  As 
to  the  second  draft,  it  appears  that  the  money  realized  from 
it  was  for  the  use  and  benefit  of  the  defendant.     In  addition, 
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and  on  ilself,  and  eiulorsetl  by  the  plniutiff. 
round  of  Hiibilily,  it  conid  not  be  mistaken. 
point  to  it  wiib  sncb  certuinty  as  to  make  it 

■  be  said  as  to  tlie  stcond  judgment,  Tlie 
it,  aided  by  tlie  sworn  exhibit  connected 
a  detailed  account  of  the  dealings  between 
defendant — the  balance  due  to  him  and 
ge  making  up  the  whole.  These  supply  the 
tor  who  might  wish  to  contest  the  defend- 
is  to  the  plaintiff  on  the  several  accounts 

s  were  filed  with  the  Clerk  of  the  Superior 
per  county.  He  entered  the  judgment  con- 
and  also  on  his  judgment  docket  Such 
he  entry  of  judgment  thereon,  made  up  the 
I  be  seen,  examined  and  scrutinized  by  any 
The  mere  facts  that  the  judgmects  were 
gbt  time,  and  in  the  law  office  of  counsel, 
rt-house,  for  convenience,  did  not  render 
3gular.  The  Clerk  of  the  Court,  the  proper 
.8  office,  having  the  proper  judgment  docket 
fed  the  statements  and  entered  the  judg- 
ocket,  and  on  the  statements  respectively. 
K>  confessed,  the  judgment  docket  and  the 
ire  next  and  ever  thereafter  in  their  proper 
ce  and  custody  of  the  Clerk,  and  thus  the 
the  law  were,  in  all  material  respects, 
len  v.  Hooker,  74  N.  C,  '24;  Davidson  v,  Alex- 
21 ;  Davenport  v.  Leary,  95  N.  C,  203. 
iscribes  the  method  and  order  to  be  observed 
Igments  without  action.  That  method  and 
material  respects,  observed  as  to  the  judg- 
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inents  in  question,  and  we  so  declare.  It  may  be  ihoy  were 
effected  with  fraud,  but  any  question  in  that  respect  is  not 
now  before  us.  The  Court  below  properly  declined  to  con- 
sider the  allegations  of  fraud  and  the  evidence  tending  to 

prove  the  same  and  the  contrarj'. 

Judgment  affirmed. 


JOHN  M.   JOHNSTON  et  al.   v.    THE  DANVILLE.  MOCKSVILLE 
AND  SOUTHWESTERN  RAILROAD  COMPANY. 

Mr.  J.  W.  Graham^  for  plaintiff. 
Mr,  P.  B.  Means,  for  defendant. 

Merrimon,  C.  J.:  This  case  is,  in  all  material  respects, 
like  that  of  Sharp  v.  Danville,  Mocksville  and  Sonthtue^em 
Railroad  Company,  ante,  308,  and  must  be  governed  by  it. 

Judgment  affirmed. 
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LVES,  Adiiiioistrator,  v.  M.  B.  HINES  et  al. 

UncwttrmerUd  Facts — Dispute  of  Couiistl — 
es — Ejcusable  ^'egUct — Appeal  Bond. 

aooiitrorersy  between  counnel  in  regard  to  oralagree- 
'hii'h  lefcal  rights  are  waived,  ihJB  Court  will  not  deter- 
:  and  in  an  apjilication  for  cerftoran',  unlees  enough 
riCil  facta  appear,  the  Court  will  not  grant  the  writ, 
irty  is  deprived  of  hie  right  of  appeal  without  liia  laebta, 
»]  toa  certuirari  a^  a  subsiiiute  for  an  appeal;  and 
[le  has  been  misled  bj  stateDients of  the  adverse  party, 
las  been  mistake,  inadvettence.  surprise  or  excusable 
It  the  appellant  tnust  sbow  due  diligence  on  hia  part. 
in,  from  the  undenied  facti',  that  there  was  a  reason- 
prehension  on  the  pnrt  of  appellant,  a  certiorari  will 

Stated  that  he  employed  counsel,  and  was  informed  by 
time  was  given  to  perfect  liis  appeal,  and  on  this 
omitted  to  perfect  it  in  time.  The  plaintiff  appellee 
lat  petitioner  "  understood  he  was  lo  have  time  to  per- 
peal";  Held,  in  such  case,  the  writ  ot  certiorari  should 

e  that  excused  failure  to  perfect  the  appeal  excused  the 
le  api«al  bond.  But  undertakings  on  appeal  are  now 
y  the  Act  of  1889,  cb.  135. 

APPLKATioN  to  the  Superior  Court  of  Si'kry 
plaiatiFT,  administrator  of  A.  Hines,  deceased, 
operty  of  the  decedent  to  make  assets  to  pay 
rd  on  appeal  from  an  order  of  the  CJerk,  grant- 
jell,  tfcc,  before  Gilmer,  J.,  at  November  Term, 
!ourt. 

judgment  for  the  plaintiff,  and  the  defendants 
his  Court,  but  failed  to  perfect  their  appeal 
e  limited  by  law,  and  this  is  an  application  for 
rari  as  a  substitute  therefor. 
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Affidavits  of  counsel  on  both  sides  are  filed,  and  counsel 
for  plaintitf  and  defendants  do  not  agree  in  regard  to  the 
([uestion  as  to  time  being  granted  to  perfect  the  appeal. 

Mr.  R.  L.  Haymore,  for  plaintiff. 
Mr.  John  DevereuXy  Jr ,  for  petitioner. 

Davis,  J. :  This  Court  has  often  held  that  where  there  are 
controverted  facts  between  counsel  in  regard  to  oral  agree- 
ments or  understandings  by  which  there  is  an  alleged  waiver 
of  legal  rights,  it  will  not  pass  upon  the  conflicting  affida- 
vits; and  if,  in  applications  for  a  certiorari,  based  upon  such 
oral  agreements,  the  appellant  is  not  entitled  to  the  writ 
upon  the  uncontroverted  facts,  it  will  be  denied.  But  in 
Skinner  v.  Maxwell,  67  N.  C ,  257,  it  is  said  that  where  a  party  is 
deprived  of  the  right  of  appeal,  "  without  his  laches,  he  is 
entitled  to  a  certiorari  as  a  substitute  for  an  appeal/'  And 
it  has  been  frequently  held  since,  that  while  the  general  rule 
is  that  this  Court  will  not  grant  writs  of  certiorari  where 
the  statutory  requirements  have  not  been  complied  with,  y^ 
where  there  has  been  a  waiver  by  written  agreement,  or  by 
an  undenied  oral  agreement,  the  writ  will  be  granted.  It  is 
also  held  that  within  the  spirit  of  the  provision  in  section 
274  of  The  Code,  in  regard  to  "  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,"  the  writ  will  issue  when  the 
appellant  has  been  misled  by  the  adverse  party.  Parker  v. 
Railroad,  84  N.  C,  119;  Commissioners  v.  Steamship  Co.,%  ' 
N.  C,  163,  and  cases  cited;  WiUiamson  v.  Boykin^  99  N.  C, 
238.  In  the  last  cited  case  it  is  said :  "  The  writ  of  certiorari^ 
as  a  substitute  for  an  appeal  lost,  as  alleged  in  this  case,  will 
be  granted  only  when  the  petitioner  shows  that  he  has  been 
diligent,  and  there  has  been  no  lach£s  on  his  part  in  respect- 
to  his  appeal,  and  further,  that  his  failure  to  take  and  pe^ 
feet  the  same  was  occasioned  by  some  act  or  misleading  rep* 
resentation  on  the  part  of  the  opposing  party,  or  some  other 


ed  with   it,  and  not 

present  case  to  show 
appeal,  and  that  his 
ELSonable  and  excusa- 
ft'hat  passed  between 
counsel  and  counsel 

ies  any  agreement  to 
^hts,"  the  purpose  of 
him,  and  there  was 
imber.  and  he  him^ 
irler  Graves  (counsel 
le  had  time  to  per- 
•l>ellee}  "was  not  to 
:n  said,  if  the  rigbi 
upon  the  oral  state 
as  to  their  recollec- 
that  there  was  any 
tliere  are  uncontro- 
*n  the  plaintiff  liini^ 
m,  well  calculated  to 

did  not  permit  his 
ase  was  tried,  among 
on: 

If  personally  present 
of  his  oliicial  duties; 

next  following  the 
erfect  an  appeal  to 
should  be  adverse  to 
eaehing  his  home  he 
;ence  and  hearing  of 
Superior  Court  had 
,rds;  that  an  appeal 
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had  been  prayed,  and  that,  by  consent,  time  had  been  given 
to  perfect  the  appeal  by  filing  the  bond  and  making  out  a 
statement  of  the  case,  and  the  plaintiff,  as  afHant  under- 
stood him,  admitted  this  to  be  true." 

Being  thus  induced  to  believe  that  time  had  beengranted 
for  perfecting  the  appeal,  the  defendant  omitted  to  perfect  it 
at  that  time  and  returned  to  his  circuit. 

During  the  latter  part  of  .December,  the  petitioner  called 
upon  his  counsel  to  prepare  the  statement  of  case  on  appeal, 
and  was  informed  that  no  judgment  had  been  recorded, 
and  thereupon  his  counsel  went  out,  saying  he  would  "go 
to  the  office  of  R.  L.  Haymore,  attorney  for  the  plaintiff, 
and  get  the  papers,"  and  soon  returned  with  them,  and  found 
therewith  a  paper  purporting  to  be  a  judgment,  signed  by 
John  A.  Gilmer,  Judge.  Counsel  for  your  petitioner  then 
prepared  a  case  on  appeal  for  the  Supreme  Court,  and  imme- 
diately went  out  to  serve  it  upon  the  said  R.  L.  Haymore, 
and  returned  soon  after  and  stated  that  said  attorney  refused 
to  accept  service,  on  the  ground  that  it  was  too  late— that 
the  right  of  appeal  had  been  lost.  Thereupon,  petitioner 
requested  the  plaintiff  to  go  with  him  and  his  attorney  to 
the  office  of  plaintiff's  attorney,  R.  L.  Haymore,  to  ^e 
about  the  matter;  and,  after  meeting  in  his  office,  Mr.  R  L 
Haymore  said  that  the  judgment  had  been  signed  by  Judge 
Gilmer  at  Mt.  Airy  after  the  adjournment  of  the  Court: 
that  it  had  not  been  filed  in  the  office  of  the  Clerk  of  the 
Superior  Court,  but  had  all  the  time  been  in  his  (Hayraore's) 
possession. 

There  was  further  conversation,  in  which  S.  P.  Graves, 
attorney  for  the  defendant,  stated  his  recollection  of  what 
had  occurred  between  himself  and  R.  L.  Haymore,  attor- 
ney for  the  plaintiff,  which  had  induced  him  to  believe  that 
time  had  been  given  by  plaintiff's  attorney  to  perfect  the 
appeal,  and  counsel  for  plaintiff  said  in  reply:  "There  was 
no  direct  agreement  on  my  part  to  give  time,  but  I  have  no 
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ibt  Mr.  Porter  Graves  understood  that  he  was  to  have 
le  to  perfect  the  appeal."  The  plaintiff  said:  "I  am 
uinistrator,  and  want  to  do  what  is  right.  Mr.  Hay- 
re  is  my  counsel,  and  he  represents  some  of  the  creditorSr 
1,  unless  he  so  advices  me,  I  will  not  allow  the  defendant 
[>erfeGi  his  appeal,  altbouKh  I  believe  the  defendant  acted 
der  the  belief  that  time  had  been  given  to  perfect  it." 
rhe  judgment  was  rendered  at  the  November  Term,  1889. 
is  not  denied  that  the  petitioner,  who  was  not  present 
en  the  judgment  was  rendered,  "returned  home  on  the 
ming  next  following  the  Hdjournment  of  Court,  intending 
perfect  an  appeal,"  notice  of  which  had  been  duly  given, 
1  that  he  omitted  to  perfect  it  at  that  time  and  returned 
bis  circuit  in  consequence  of  what  passt-d  between  him 
i  hia  counsel  and  the  plaintiff.  Can  it  be  doubted  that 
t  for  what  then  transpired  between  the  parties  the  appeal 
old  have  been  then  perfected  ?  The  petitioner  was  clearly 
sled,  and  returned  to  his  circuit  and  failed  to  perfect  his 
peal,  thinking,  and  reasonably  thinking,  without  any 
hes  or  neglect  of  his  own,  that  time  was  given  to  perfect 
'.  appeal,  and  that  he  could  do  so  at  the  close  of  his  circuit 
December,  in  ample  lime  for  the  February  Term,  1800, 
this  Court.  It  baa  been  frequently  held  that,  under  such 
eumstances,  the  writ  would  be  granted.  Commissioners  v. 
amship  Co.,  supra,  and  cases  cited 
But  counsel  for  appellee  says  "the  defendants  failed  to  file 

appeal  bond  within  ten  days,  as  by  law  required  ;  indeed, 

bond  was  ever  filed  by  them — no  excuse  given  for  not 
ing  so";  and  he  insists  that,  for  this  failure,  the  writ 
auld  be  denied,  and  for  this  be  cites  UWe  v.  Neuhem,  72 

C,  4;KS,  and  Bowm  v.  Fox,  09  N.  C,  127. 
The  same  causes  that  would  entitle  a  party  to  a  certiorari 
■  failing  to  perfect  the  appeal  would  apply  to  a  failure  to 
i  the  undertaking  on  appeal.     This  was  clearly  admitted 

Wadev.  Newbem,  supra.     But  counsel  was  not  advertent 
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to  the  fact  that  the  cases  cited  by  him  were  prior  to  the  Act 
of  1889,  ch.  135,  in  relation  to  undertakings  on  appeal  to 
the  Supreme  Court,  by  which  the  undertaking  in  this  case 
is  governed,  and  the  necessary  deposit  has  been  made  as 
authorized  by  that  act. 

The  prayer  of  the  petitioner  is  granted,  and  the  writ  of 
•certiorari  will  be  issued. 


CHANIE  ASHBY  v.  JAMES  H.  PAGE. 

Apprentices,  Care  and  Custody  of — Clerk  of  Court — The  Code— 

Lidigetit  Apprerdices. 

1.  When,   upon   appeal  from  the  Clerk's  refusal  to  have  the  infant 

daughter  of  the  petitioner  apprenticed  to  her  husband,  and  from 
order  apprenticing  the  child  to  his  another,  the  Court  lielov 
affirmed  the  order  of  the  Clerk,  upon  the  grounds  that  the  defend- 
ant had  had  the  child  in  his  care  and  custody  for  several  years, 
and  had  raised  her  up  to  lier  present  a^e  (eleven  years),  and  still 
desired  to  keep  her,  and  that  the  defendant  was,  and  the  husband 
of  the  petitioner  was  not  a  suitable  person  to  bind  the  child  to: 
Held  to  be  error. 

2.  The  statute,  ch.  169,  Acts  of  1889,  "  in  relation  to  indigent  and  other 

apprentices,"  does  not  confer  jurisdiction  upon  the  Clerk  of  the 
Court,  under  the  facts  of  this  case. 

3.  It  does  not  appear  that  the  child  is  a  proper  person  to  be  bound  out 

under  either  of  the  five  cases  mentioned. 

4.  The  mother,  if  a  suitable  i)erson,  is  entitled  to  the  care  and  custody 

of  the  child,  even  though  there  be  others  more  suitable. 

This  is  an  appkal  from  a  judgment  of  Gilmer,  J.,  ren- 
dered at  November  Term,  1880,  of  the  Superior  Court  of 
StojvEs  County,  affirming  the  judgujent  of  the  Clerk  of  the 
Superior   Court,   refusing  to  grant  the  application  of  the 
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lioner  to  have  her  hifnnt  daughter,  Mary  E.  M.  Calhoim, 

1  eleven  years  and  five  months,  apprenticed  to  her  hus- 

d,  John    H.  Ashhy,  and  apprenticing  said   infant  to 

ndaut. 

he  petition  was  filed  May  0th,  1889, 

pon  the  hearing  of  the  petition  before  the  Clerk,  Jolm 

Page  filed  an  answer,  setting  forth — 

That  he  has  had  the  care  and  custody  of  said  Mary  E. 
jalhoun  for  the  last  severul  years,  and  has  raised  her  to 
present  age,  and  now  objects  to  surrendering  her  to  any 
on. 

That  said  John  Ashby,  under  the  circumstances,  would 
be  a  suitable  person  to  bind  said  child  lo. 
.  That  said  James  Page  hereby  applies  to  havesaid  child 
renticed  to  him,  and  thinks,  under  the  circumstances,  he 
lit  to  be  entitled  to  her,  which  he  hopes  to  be  able  to 
«-. 

flerwards,  the  Clerk  rendered  the  following  judgment: 
lis  cause  coming  on  for  a  hearing,  and  after  a  full  inves- 
tion  of  the  matter,  and  having  all  the  evidence  in  said 
se,  and  considering  the  same,  I  decline  to  apjirentice  or 
d  said  Mary  E.  M.  Calhoun  to  John  Asliby. 
I  further  find  that  the  child  has  a  gc  d  home  with  James 
Page,  and,  therefore,  think  him  lo  be  the  most  suital:)le 
5011  to  receive  and  care  for  said  child.     I  therefore  appren- 

her  to  him.  It  is  further  adjudged  that  each  party  pay 
irown  costs." 

"rom  this  judgment  the  "plaintiff  appealed  to  the  Sujie- 
■  Court,  and  his  Honor,  upon  the  hearing  before  him, 
(ifre<l  judgment  in  the  defendant's  favor,  affirming  the 
gment  of  the  Superior  Court  Clerk.  His  Honor  found 
y  the  facts  set  forth  in  the  judgment," 
•"rom  this  judgment,  the  plain  lift's  appealed  totheSu]irenie 
Jrt,  and  assigned  as  errors — 


n 
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1.  That,  upon  the  facts,  the  custody  of  the  infant  should 
have  been  awarded  to  the  said  John  H.  Ashby. 

2.  Upon  the  facts  admitted  in  the  pleadings,  and  those 
found  in  the  judgment,  the  child  should,  in  law  and  justice, 
have  been  delivered  to  the  petitioner  as  a  matter  of  right,  or 
its  custody  bestowed  upon  the  said  James  H.  Ashby,  as 
requested  by  her  in  her  petition. 

Mr,  /?.  B.  GlenUy  for  plaintiff. 
Mr.  C.  B.  Watson,  for  defendant. 

Davis,  J.:  The  judgment  of  the  Court  below  seems  to 
have  been  based  upon  the  assumption  that  it  was  within  the 
discretion  of  the  Court  to  apprentice  the  child  to  "the  most 
suitable  person  to  raise  and  care"  for  her,  and  provide  for 
her  "a  good  home,"  for  these  are  the  only  facts  found.  This 
is  a  misapprehension  of  the  law. 

Chapter  169  of  the  Acts  of  1889,  "in  relation  to  indigent 
and  other  apprentices"  (by  which  the  present  case  is  gov- 
erned), authorizes  the  Clerk  to  apprentice  (1)  "All  orphans 
whose  estates  are  of  so  small  value  that  no  person  will  edu- 
cate and  maintain  them  for  the  benefit  thereof;  (2)  all 
infants  w^hose  fathers  have  deserted  their  families  and  been 
absent  six  months;  (3)  any  poor  child  who  is,  or  may  be, 
chargeable  to  the  county,  or  who  shall  beg  alms;  (4)  any 
child  who  has  no  father,  and  the  mother  is  of  bad  character, 
or  suffers  her  children  to  grow  up  in  habits  of  idleness,  with- 
out any  visible  means  of  obtaining  an  honest  livelihoocl: 
(5)  all  infants  whose  parents  do  not  habitually  employ  their 
time  in  some  honest,  industrious  occupation." 

The  only  facts  found  are  set  out  in  the  judgment,  and  they 
do  not  bring  Mary  E.  M.  Calhoun  within  any  one  of  the  five 
clauses  mentioned  in  the  statute,  and  it  does  not  appear 
from  them  that  she  is  a  proper  subject  to  be  bound  out  at  all. 
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the  mother  be  a  suitftble  person,  and  the  child  does  not 
me  within  any  of  the  clauses  mentioned,  she  is  entitled  to 
custody,  even  though  some  other  may  be  "more  suitable." 
\lchdl  V.  mte/udl,  67  N.  C,  307. 

Error. 


JOHN  A.  McLAURIN,  Admr.  v.  JOHN  A.  McLAUBIN  et  al. 

ecuU  Proceedivga — Reed  Estate — Atsefa  —  Final  Decree  — 
Motion  in  the  Cause — Removal  of  Admini^tTator — Jurisdic- 
liontU  FunaionB  of  the  CUrk — Irregularities. 

Wh«rp,  in  special  proceedings  upon  petition  to  sell  lands  for  aasets, 
there  had  been  an  order  of  sale,  sale  had  been  made,  duly  reported 
and  confirmed,  and  the  commiMlooer  authorized  to  make  title  to 
the  purchaser:  Held,  that  tbU  was  a  final  decree. 

Such  decree  will  not  be  set  aside  upon  motion  in  the  cause,  it  not 
appearing  that  there  was  any  substantial  irregularity,  but  must 
be  attacked  in  an  independent  action  regularly  constituted  for 
this  purpose. 

It  is  improper  to  join  a  motion  to  remove  an  administrator  to  such  a 
motion.  The  Clerk,  on  questions  of  removal,  exercises  a  jurisdic- 
tional function  as  Cterk,  while  the  other  is  a  special  authority 
conferred  upon  him  by  statute. 

Pinal  judgments  may  be  set  aside  upon  irregularities  shown  on  motion 
in  the  cause  made  in  apt  time. 

This  was  a  motion  in  special  proceedings,  heard  upon 
)[ieal  from  the  judgment  of  the  Clerk  of  the  Superior  Court 

Fall  Term,  1S89,  of  Ci'mueblasd  Superior  Court,  before 
'acRae,  J. 

The  special  proceeding  was_  brought  by  the  plaintiff 
Iministrator  to  obtain  a  license  to  sell  lands  of  his  intestate 
<  make  assets  to  pay  debts  of  the  latter.     The  heirs  at  law 

the  intestate  were  regularly  made  parties  defendant.    The 


332  IN  THE  SUPREME  COURT. 


McLaurin  v.  McLaurin. 


petition  alleged,  particularly,  that  the  personal  assets  were 
insufficient  to  pay  the  debts  of  the  intestate.  The  Cimrt 
made  an  order  directing  a  sale  of  the  land,  for  cash,  by  the 
plaintiff,  as  commissioner  and  administrator.  The  land  was 
sold  by  him  in  pursuance  of  the  order,  and  he  made  report 
that  he  had  sold  the  same  for  cash,  and  that  it  was  sold  for 
a  fair  price.  Thereafter,  the  Court,  on  March  9th,  18S9, 
made  an  order,  of  which  the  following  is  a  copy: 

"This  cause  coming  on  to  be  heard, and  it  appearing  that 
the  sale  was  made  in  pursuance  of  the  order  heretofore  made, 
after  due  advertisement,  as  per  report  of  John  A.  McLaurin, 
commissioner;  and  it  being  made  to  appear  from  proper 
evidence  that  the  land  brought  a  fair  price,  and  no  objection 
having  been  filed  within  the  time  prescribed  by  law,  now, 
on  motion,  it  is  adjudged  and  decreed  that  the  report  of 
John  A.  McLaurin,  commissioner,  and  the  sale  of  the  lands 
as  therein  reported,  be  in  all  respects  confirmed;  and  the 
said  McLaurin,  commissioner,  is  authorized  and  directed  to 
make  title  to  the  purchaser  or  purchasers  upon  payment  of 
the  purchase-money." 

Afterwards,  on  the  31st  day  of  August,  1889,  one  of  the 
defendants — the  appellant — moved  to  set  aside  the  order 
next  above  recited,  and  other  interlocutory  orders  preceding 
it,  for  suggested  irregularities,  for  fraud  on  the  part  of  the 
plaintiff  administrator  in  procuring  such  order,  and  also  to 
remove  the  plaintiff  from  his  office  as  administrator.  He 
supported  his  motion  by  his  affidavit,  in  which  he  set  forth 
fully  the  principal  grounds  thereof. 

The  plaintiff'  moved  to  dismiss  the  motion  on  the  grounds- 
First,  for  that  the  same  charges  fraud,  and  this  Court  has  no 
jurisdiction ;  second,  for  that  the  sale  has  been  duly  reported 
and  confirmed,  and  if  the  defendajit  M.  E.  McLaurin  (the 
appellant)  desires  to  attack  the  same,  it  can  only  be  done  by 
an  indei)endent  action  ;  and  third,  because  two  separate  and 
distinct  causes  of  action  have  been  improperly  joined. 
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rhe  Court  (the  Clerk)  refused  to  dismiss  the  appellant's 
)tion,  and  the  plaiutiff  appealed  to  tiie  Judge,  who  reversed 
3  order  of  the  Clerk,  and  directed  that  the  motion  of  the 
pellaut  be  dismissed,  Ac,  basing  his  judgment  upon  the 
lunds — "  First,  that  there  had  been  a  final  judgment  in 
3  proceedings  to  sell  the  lands  for  assets,  and  the  said  pro- 
;dings  are  no  longer  pending;  that  the  defendant,  M.  E. 
:Laurin,  seeks  to  have  the  sale  and  order  of  confirmatioii 
.  aside  upon  the  ground  of  fraud — this  can  only  be  accom- 
ished  by  an  independent  action,  and  not  by  a  motion  in 
i  cause;  second,  that  the  motion  to  remove  the  adminia- 
Ltor,  of  which  the  Clerk  has  jurisdiction,  ia  improperly 
ned  with  the  proceeding  to  vacate  the  sale  and  confirma- 
n  thereof." 

From  this  judgment  the  complaining  defendant,  having 
cepted,  appealed  to  this  Court. 

No  counsel  for  plaintiff. 

Mr.  T.  H.  SuUon,  for  defendants. 

Mbrrimon,  C.  J. — after  stating  the  case:  The  special  pro- 
»iiDg  in  this  case  is  in  the  Superior  Court,  and  the  Clerk 
ereof,  in  making  the  orders  complained  of,  was  acting  as, 
d  for,  that  Court,  and  not  exercising  his  own  jurisdictional 
QctioDS,  as  he  might  do  in  matters  of  probate  and  other  mat- 
's as  to  which  he  has  special  jurisdiction  conferred  by  the 
itute  [The  Code,  §S  102-116).  Neither  the  Clerk,  acting  for 
e  Court  in  vacation,  nor  the  Court — Judge  in  term-time — 
d  authority  in  the  special  proceeding  to  remove  the  admin- 
ratOT.  Separate  appropriate  application  for  such  removal 
ould  have  been  made  to  the  Clerk,  exercising  hiajurisdic- 
^nal  authority  as  pointed  out  in  Edwards  v.  Cobb,  95  N.  C, 
and  the  cases  there  cit«d.  The  Court,  therefore,  properly 
rased  to  entertain  the  motion  to  remove  the  plaintiff 
ministrator. 


^ 
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The  judgment  complained  of,  and  the  proceedings  lead- 
ing to  and  underlying  it,  might  be  set  aside  upon  proper 
application  of  a  party  within  a  reasonable  time,  for  any 
material  irregularity  therein,  although  the  special  pro- 
ceeding be  ended.  And  if  such  proceeding  be  not  ended, 
any  proceeding,  order  or  judgment  thereof  affected  by  fraud, 
might,  upon  proper  application  therein,  be  declared  void, 
and  set  aside  on  that  account.  It  would  be  otherwise,  how- 
ever, as  to  such  fraud,  if  the  proceeding  were  ended  In  that 
case  the  fraudulent  judgment  could  be  attacked  only  by  a 
separate,  independent  action.  This  is  settled  by  many 
decisions.  PeUrmn  v.  VanUy  83  N.  C,  118;  England  v.  Garwer, 
84  N.  C,  212 ;  Thompsou  v.  Shanme/l,  89  N.  C,  283 ;  WiUkm' 
son  V.  Hariman,  \)2  N.  C,  236;  Fmuler  v.  Poor,  93  N.  C,  466; 
Burgess  v.  Kirby,  94  N.  C,  575  ;  i>yme  v.  Trice,  96  N.  C,  243; 
Mock  V.  Coggin,  101  N.  C,  366. 

It  does  not  appear  that  there  was  any  irregularity  affect- 
ing materially  the  substance  of  this  special  proceeding.  It 
was  brought,  and.  so  far  as  appears,  conducted  as  i)rescribed 
l)y  the  statute  applicable,  and  acconh'ng  lo  the  course  and 
practice  of  the  Court.  The  Court,  therefore,  properly  declined 
to  set  the  judgment  aside  for  irregularity. 

But  the  appellant's  counsel  earnestly  contended  on  the 
argument  here  that  the  special  proceeding  is  not  ended  by 
a  final  judgment  therein,  and.  therefore,  the  appellant  should 
be  allowed,  by  a  motion  or  petition  in  the  cause,  to  attack 
the  order  of  s«le,  the  sale  and  the  judgment  confirming  the 
same,  for  the  alleged  fraud  of  the  plaintiff,  as  specified  in  the 
affidavit  produced  in  support  of  his  motion.  We  think  this 
contention  not  well  founded.  The  order  of  sale,  the  sale  of 
the  land,  the  report  thereof  to  the  Court,  and  the  judgment 
confirming  the  same,  settled,  disposed  of,  and  concluded  the 
subject-matter  of  the  special  proceeding — nothing  material 
remained  to  be  done  but  to  enforce  the  final  judgment.  All 
the  proper  parties  being  before  the  Court,  its  purpose  was  to 
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nt  a  liceDse  to  the  plainlifT  to  sell  the  land  specitieii  of 
intestate  to  make  assets  to  jmy  debts  of  the  latter.  The 
nse,  in  the  course  of  orderly  procedure,  was  grained,  the 
•  was  made  and  confirmed,  and  the  commissioner  directed 
uake  title.  That  was  the  orderly  end  —the  conclusion  of 
matter  to  be  litigated,  considered  and  determined. 
L  final  judgment  in  an  action  or  special  proceeding,  doea 
imply,  or  intend,  that  nn  further  motion,  order,  judg- 
it  or  other  appropriate  proceeding  shall  not  l)e  made  and 
1  to  enforce  it.  It  im[ilits  that  the  cause  of  action — the 
ject-matter  of  litigation — as  to  its  merits,  has  been  liti- 
mI,  heard,  considered,  settled,  determined  and  concluded 
the  Court  having  jurisdiction  of  the  parties  and  the 
se  of  action.  Hence,  it  was  said,  in  Flemming  v.  Hoherls, 
K.  C,  532:  "But,  aside  from  the  unambiguous  terms  in 
ch  the  determination  of  the  cause  is  expressed,  where  a 
ree  decides  that  the  whole  merits  of  a  cause  without  any 
rvalioii  for  further  directions  for  the  future  judgment  of 
jCourt,  that  constitutes  a  final  decree;  and  after  it  lias 
ti  pronounced,  the  cause  is  at  an  end,  and  no  further 
ring  can  be  had."  Latla  v.  Vickeis,  82  N.  C,  501 ;  Ptter- 
V.  Vann,  83  N.  C,  118;  Syme  v.  IVice,  %  N.  C,  243; 
'Ik  V.  F'^l,  decided  at  I  his  term. 

he  rule  of  practice  is  that  a  final  judgment  affected 
erseh'  by  irregularity  in  the  course  of  action,  may  he  set 
e  by  a  simple  motion  in  the  cause,  if  made  within  a 
onnble  lime;  but  after  final  judgment,  although  the 
on  be  not  ended,  f<ir  the  purpose  of  enforcing  and  giving 
:t  to  the  same  it  can  be  attacked  for  fraud  only  by  an 
fpendent  action.  Irregularity  in  actions  is  ordinarily 
pie  and  may  usually  be  readily  disposed  of  by  mere 
ion,  but  to  attack  a  final  judgment  is  very  serious  and 
nded  generally  with  considerable  complication  of  facts, 
should  be  litigated  by  proper  pleadings  in  an  action 
aght  for  the  purpose.    Two  or  three  cases  may  be  found 


336  IN  THE  SUPREME  COURT. 


McEachin  v.  Stewart. 


in  which  it  was  held  that  a  final  judgment  might  be 
attacked  for  fraud  by  a  motion  in  the  cause,  but  the  pre- 
vailing rule  of  practice  is  as  stated  above,  as  the  cases  cited, 
and  others  not  cited,  abundantly  show.  It  may  be  added, 
that,  in  some  cases,  it  is  difficult  to  determine  when  the  judg- 
ment is  final,  and  this  has  given  rise  to  some  conflict  of 
decisions.  In  tlie  present  case,  however,  it  is  clear  that  the 
judgment  confirming  the  sale  of  the  land  was  final,  although 
some  possible  motion  or  further  action  might  be  taken  to 
give  it  effect.  It  is  quite  as  clear  that  the  appellant's  cause 
of  complaint  is  that  the  sale  of  land  was  fraudulent,  and 
the  judgment  confirming  the  same  was  procured  by  the 
fraud  of  the  plaintiff.     The  remedy  is  by  an  independent 

action  and  not  bv  a  motion. 

Judgment  affirmed. 


M.  A.  McEACHIN  et  al.  v.  DUGALD  STEWART. 

Trustee  — Conversion  —  Mortgage  — Fraud  —  Oause  of  Adtum— 
Demurrer — Pleadings — Oumulative  Remedies. 

1.  Where  the  defendant,  a  Clerk  of  the  Superion  Court,  being  charged 

by  order  of  Court  with  the  investment  of  a  fund  for  the  benefit  of 
certain  parties,  loaned  it  to  his  brother  upon  a  third  mortgage, 
and  took  the  money  back  in  payment  of  a  debt  due  him  by  his 
brother  on  a  prior  mortgage:  Heldj  that  in  equity  the  fund  coald 
be  followed  into  his  hands. 

2.  When,  in  addition  to  the  above  facts,  it  was  alleged  that  the  defend- 

ant  caused  the  mortgage  to  be  foreclosed,  and,  in  effect,  bought  at 
the  sale  at  a  sum  less  than  sufficient  to  pay  the  first  two  mort- 
gages :  Heldy  there  were  sufficient  allegations  to  raise  an  issue  of 
fraud,  and  that  they  constituted  a  good  cause  of  action. 

8.  When  pleadings  are^  substantially  sufficient,  a  demurrer  will  not  be 
sustained. 

4.  The  existence  of  other  remedies  against  the  defendant,  as  in  this 
case,  does  not  impair  the  one  chosen. 
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Phis  was  a  civil  actiun,  tried  at  Fall  Term,  1889,  of 

HMOND  Superior  Court,  before  .Skipp,  J. 
D  a  special  proceediug  lately  [tending  in  the  Superior 
irl  of  tlie  eouuty  of  Richmond,  brought  to  compel  parti- 
1  of  tlie  lands  therein  sptcjfied,  tlie  Court,  among  other 
ngs,  adjudged  tliat  a  certain  fund  of  $')U0,  belonged  to 

plaintifts,  and  directed  that  the  same  be  safely  invested 

their  benetit,  as  alleged  and  explaiued  in  the  com- 
int  in  this  action,  the  material  parts  whereof  are  as 
ows: 

rbe  plaintiffs,  complaining  of  tlie  defendants,  allege — 
.  That  the  plaintiff  M.  A.  McFachin  is  the  mother  of 

other  plaintiffs,  except  Jolm  H.  McNeill,  who  intermar- 
I  witii  his  co-plaintiff  Saliie  F.,  daughter  of  plaintiff 
A  ,  before  the  commencement  of  this  action. 
.  That  on  account  of  the  interest  of  said  Margaret  A. 
ICacliin  in  said  land,  it  being  a  life-estate,  and  on  account 
;he  interest  of  her  cliildren  tlierein,  her  co-plaintiffs  in 
'  suit,  their  interest  being  "in  fee"  after  the  falling  in  of 

"life-estate,"  such  proceedings  were  thereupon  had  in 
1  partition  suit,  instituted  in  tlie  Superior  Court  of  Rich- 
nd  County  as  aforesaid,  and  entitled  as  aforesaid,  as  that 
(he  Spring  Term,  1878,  of  the  Superior  Court  of  Ricli- 
nd  County,  an  order  was  made  directing  Dugald  Stew- 

who  was  then  Clerk  of  the  Superior  Court  of  Richmond 
inty,  and  defendant  herein,  to  invest  said  sum  of  five 
idred  dollars.  The  said  sum  of  five  hundred  dollars, 
rged  for"  equality  of  partition,  has  been  paid  into  the 
ids  of  Dugald  Stewart,  Clerk  of  the  Superior  Court  for 
hiiiGDd  County.  It  was  ordered  by  the  Court  that  the 
1  Dugald  Stewart,  Clerk  of  the  Superior  Court,  invest 
ler  in  real  estate  or  United  States  bonds  said  sum  in 
le  safe  securities,  and  receive  and  pay  over  the  interest 
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annually  to  the  said  Margaret  Ann  McEachin  during  her 
life,  and  after  her  death  to  such  of  her  children  as  mayk 
living  at  the  time  of  her  death.  All  orders  previously  made 
in  reference  to  the  investment  of  this  fund  iii  conflict  with 
this  order  were  revoked. 

4.  That  by  virtue  of,  and  under  said  order,  said  defendant, 
Dugald  Stewart,  then  Clerk  of  the  Superior  Court  of  Richmond 
County,  invented  said  sum  of  five  hundred  dollars  in  a  mort- 
gage on  lands  set  out  therein,  situate  in  Richmond  County, 
North  Carolina,  the  mortgagor  therein,  A.  Stewart,  being  a 
brother  of  said  defendant,  Dugald  Stewart.  The  said  mort- 
gage bore  the  date  24th  March,  1880,  and  was  recorded  in 
Richmond  County  May  17,  1880. 

5.  That  before  that  day,  viz.,  on  November  2d,  1877,  said 
Angus  Stewart  (brother  of  defendant  Dugald  Stewart),  and 
wife  ElizHbeth  A.  executed  and  delivered  their  bond  and 
mortgage  for  $748.50,  to  secure  that  amount  of  money  to  one 
James  C.  McEachin,  the  said  mortgage  conveying  the  same 
land  set  out  and  conveyed  in  mortgage  of  24th  March,  18«S0, 
referred  to  in  article  four  of  this  complaint,  this  Ijeinfr  the 
prior  incumbrance  on  the  said  land. 

G.  That  on  the  1st  day  of  November,  1878,  the  said  A. 
Stewart  (brother  of  Dugald  Stewart,  defendant  herein)  and 
his  wife  Elizabeth  A.  executed  and  delivered  their  mort- 
gage deed  to  Dugald  Stewart,  defendant  herein,  for  the  con- 
sideration of  one  thousand  dollars,  as  set  out  therein,  the 
said  mortgage  conveying  the  same  lands  set  ouf  in  the 
mortgages  above  referred  to  in  this  complaint. 

Plaintiffs,  further  complaining,  say:  That  they  are  in- 
formed and  believe,  and  therefore  they  aver,  that  the  said 
five  hundred  dollars,  ordered  by  the  Court  to  be  invested, 
was  paid  on  the  note  and  mortgage  held  by  said  J.  C.  Mc- 
Eachin against  Angus  Stewart  and  wife,  which*  was  a  first 
lien  by  said  defendant,  Dugald  Stewart,  said  sum  being  paid 
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said  mortgage  of  24tli  March,  18S0,  in  fraud  of  the  rights 
plaintiff's,  and  in  violation  of  the  trust  imposed  bj-  order 
the  Court. 
S.  That  a  suit  was  inatitued  in  the  Superior  Court  of  Rich- 

)»(!  County,  on  the daj'  of ,  188.,  wherein  E. 

Stewart,  wife  of  Angus  Stewart,  who  had  before  that  time 
ceased,  and  others,  his  heirs,  were  plaintifls,  and  J.  C. 
:Eachin,  Dugald  Stewart  ei  al.,  defendants,  and  thereupon 
ch  proceedings  were  had  as  that  at  September  Term,  188(5, 
the  Superior  Court  of  Richmond  County,  an  order  was 
ide  confirming  the  report  of  a  commissioner  who  had  been 
pointed  to  make  sale  of  the  lands  incuniberetl  by  the  mort- 
ges  herein  set  out,  the  said  proceedings  being  in  the  nature 
a  foreclosure  suit. 

flainliffs  further  state  that  the  purchase-money  arising 
m  said  sale  was  insufficient  io  pay  any  portion  of  the  five 
ndred  Hollars  secured  by  Said  mortgage,  and  that  the 
lole  of  it  was  applied  to  the  two  prior  mortgages,  herein 
out,  less  costs,  as  |>]aintilfs  are  informed  and  believe. 
'i.  Plaintiffs,  further  complaining  of  the  defendant  Dugald 
^n'art,  allege  that  the  purchaser  at  the  commissioner's  sale 
said  lands  was  John  W.  Cole,  whose  bid  was  $200,  and 
lich  said  sale  was  confirmed,  and  that  said  Cole  was 
■ecled  and  instructed  to  bid  at  said  sale  by  the  defendant 
igald  Stewart,  and  acted  in  the  said  transaction  and  sale 
the  agent,  and  was  the  agent,  of  said  defendant  Stewart, 
buy  the  land  so  mortgaged  for  Stewart,  as  plaintifi's  are 
ormed  and  believe. 

10.  The  plaintiffs  were  not  parties  to  said  foreclosure  pro- 
■dings,  and  that  they  were  wronged  and  defrauded  by  said 
Igald  Stewart  in  purchasing  the  trust  property  at  the  com- 
ssioiier's  sale  for  his  own  benefit,  to  the  prejudice  of  the 
DO  investment  mortgage  held  in  trust  by  him  for  these 
liutiffs,  and  by  his  payment  of  SoOO  to  .James  C.  McEachin 
24th  March,  1880;  and,  further  complaining,  plaintiffs 
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state  that  this  action  of  Stewart,  in  making  the  investment 
of  the  $500,  as  is  herein  set  out,  and  his  payment  of  the  $500 
as  above  stated,  and  in  his  purchasing  at  the  aforesaid  sale, 
was  without  their  consent  or  agreement. 

12.  That  after  the  confirmation  of  the  sale  of  the  mort- 
gaged premises  herein  set  out,  the  purchase  at  said  sale  by 
John  W.  Cole,  the  title  to  said  property,  by  order  of  the 
Court,  was  made  to  said  John  W.  Cole,  who  immediately 
conveyed  same  to  Dugald  Stewart,  the  real  purchaser  at  said 
sale,  as  they  are  advised  and  believe,  who  now  holds  and 
claims  same  under  said  deed. 

Wherefore,  plaintitfs  demand  judgment  against  said  de- 
fendant, Stewart — 

1.  That  he  be  ordered  to  pay  into  the  oflBce  of  the  Clerk 
of  this  Court  $500,  with  the  interest  due  thereon  from  the 
date  of  the  last  payment  of  interest,  which  was  on  the  .. 
day  of  ,  188.. 

2.  That  the  lands  set  out  in  the  mortgage  exhibits  hereto 
attached  be  charged  with  the  $500  paid  on  the  James  C. 
McEachin  mortgage  by  said  D.Stewart  on  24th  March,  1880, 
and  that  the  plaintiffs  be  subrogated  to  the  lien  of  James  C. 
McEachin  on  said  lands  in  the  hands  of  Dugald  Stewart  to 
the  extent  that  said  McEachin's  mortgage  was  paid  by 
plaintiff's  money,  and  with  the  interest  thereon  since  the 
last  payment  of  interest;  for  costs,  and  for  such  other  relief 
as  is  appropriate. 

The  defendant  Dugald  Stewart  demurred  to  the  com- 
plaint, and  assigned  grounds  of  demurrer  as  follows: 

"  1.  That  the  complaint  does  not  state  facts  suflScient  to 
constitute  a  cause  of  action,  because  the  complaint  does  not 
state  that  the  said  D.  Stewart,  in  making  the  investment  of 
the  money  of  plaintiffs,  as  stated  in  the  complaint,  acted 
imprudently,  nor  that  the  said  Stewart  did  not  exercise  due 
care  and  diligence  in  making  said  investment,  nor  that  the 
security  taken  by  him  for  the  loan  of  plaintiffs'  money  was  at 
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e  lime  it  was  taken  insuflficieDt  or  inadequate,  nor  that  it 

Eame  insufficient  or  inadequate  by  the  negligence  or  want 

due  care  on  the  part  of  said  Stewart, 

"2.  That  plaintiffs  allege  that  said  Stewart  defrauded 

2ni,  without  alleging  any  facts  constituting  the  fraud, 

"3.  The  plaintiffs  allege  that  said  Stewart  bought  at  the 

'e  of  the  lauds  by  his  agent  Cole  in  fraud  of  the  rights  of 

lintiffs,  without  alleging  in  what  the  fraud  consisted,  and 

tbout   alleging   any    facts   showing    how   plaiutitfs  were 

iuivd  or  defrauded. 

"  4.  That,  as  far  as  appears  from  the  complaint,  the  defend- 

t  Stewart  has  not  committed  any  breach  of  trust,  or  any 

i  injurious  to  the  plaintiffs'  rights. 

"5.  That  the  complaint  does  not  allege  that  D.  Stewart 

insolvent,  or  that  the  sureties  on  his  official  bond  are 

wlvent. 

"  6.  That  the  plaintiffs'  remedy,  if  they  have  any,  must  be 

ainst  D.  Stewart  or  by  action  on  his  official  bond,  and 

;  Court  cannot  charge  the  land  with  the  payment  of  the 

bt" 

The  Court  sustained  the  demurrer,  and  the  plaintiffs,  hav- 

;  excepted,  appealed. 

Mr.  T  A.  McNeill,  for  plaintiffs. 

Mtegrt.  J.  D.  Shaw,    P.   D.    Walker   and    A.    Bunvell,   for 

Fend  ants. 

Merrimon,  C.  J.:  For  the  present  purpose,  the  allegations 
the  complaint  must  be  accepted  as  true.  It  would  be 
Iter  if  they  were  in  some  respects  fuller,  more  explicit  and 
lerly  than  they  are;  but  the  Court  can  certainly  see  by 
scoirplaint,  taken  as  a  whole,  that  a  cause  of  action  is 
eged  with  sufficient  certainty  to  enable  it  to  give  the  judg- 
3Qt  demanded,  or  some  other  appropriate  judgment.  More- 
er,  it  gives  the  defendant  such  information  in  regard  to 
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the  cause  of  action  alleged  as  will  enable  him  to  make  any 
defence  he  may  have.  If,  in  some  possible  respect,  he  may 
desire  a  more  explicit  allegation,  he  may  ask  the  Court  to 
require  it  to  be  made.  When  a  pleading  is  substantially 
sufficient,  it  should  be  upheld.  While  the  rights  of  parties 
in  pleading  should  be  carefully  recognized  and  protected, 
merely  captious  and  vexatious  objections  should  not  be  tol- 
erated, much  less  encouraged  It  is  better  and  just  to  meet 
the  merits  of  the  matter  in  litigation  as  promptly  as  practi- 
cable. 

It  is  alleged,  in  substance,  in  the  complaint,  that  the  Court, 
having  control  of  five  hundred  dollars  belonging  to  the 
plaintiffs,  by  proper  order,  directed  the  appellant  defendant, 
as  Clerk  of  the  Court,  to  "invest  either  in  real  estate  or 
United  States  bonds, said  sum,  or  in  some  safe  securities,  and 
receive  and  pay  over  the  interest,"  &c.;  that  he  did  not 
observe  this  order  and  so  invest  the  monev;  that,  on  the 
contrary,  he  fraudulently,  and  for  his  own  purposes  and 
benefit,  loaned  the  money  to  his  brother,  taking  a  third 
mortgage  of  a  tract  of  land  as  security  therefor,  he  having 
a  second  mortgage  of  the  same  land  to  secure  a  debt  of  his 
own,  and  using  the  money  of  the  plaintiflTs  to  discharge,  in 
large  part,  the  first  mortgage  debt  in  favor  of  his  second 
mortgage;  that  afterwards  he  procured  his  own  mortgage  to 
be  foreclosed,  purchasing  the  land  under  the  judgment  of 
foreclosure,  through  his  agent,  at  a  price  much  less  than 
sufficient  to  pay  his  own  mortgage  debt,  the  mortgagor  being 
his  brother,  and  insolvent,  whereby  the  plaintiffs  were  in- 
jured, &c. 

The  facts  stated  informally,  but  sufficiently  in  detail, 
imply  more  than  mere  evidence  of  fraud — taken  in  connec- 
tion with  the  nature  of  the  cause  of  action,  the  duty  of  the 
appellant  under  the  order  directing  him  to  invest  the 
money,  the  allegations  of  the  tenth  paragraph  of  the  com- 
plaint, they  imply  a  charge  of  fraud  against  the  defendant 
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ipellaot,  altliougii  such  fraud  is  not  in  terms  in  the  orderly 
ooection,  formally  alleged. 

The  grounds  of  demurrer  assigned  are  not  sustained  by 
]at  appears  and  fails  to  appear  in  the  complaint.  It 
alleged,  largely  in  terms,  and  l>y  tiie  strongest  implica- 
111,  that  the  appellee  did  act,  not  only  improvidently,  but 
slionestly  in  his  own  interest  in  purporting  to  make  the 
vestment.  The  facts  constituting  the  alleged  fraud — that 
pellee  purchased  the  land  in  fraud  of  the  rights  of  the 
Etintitfs,  and  was  false  to  the  trust  with  which  he  was 
arged — are  slated  informally,  much  in  detail.  The  Court 
11  rendily  see  them  and  <lelermine  their  legal  import  and 
plication. 

No  doubt  the  plaintiffs  might  have  another  or  other 
inedy  than  that  they  are  now  prosecuting.  But  if  the 
legations  of  the  complaint  are  well  founded,  and  this 
?arly  appears,  they  have  the  right  to  follow  the  fund  and 
arge  the  land  embraced  by  the  mortgages  mentioned  with 
e  money  due  them,  they  sustiiining,  in  effect,  the  relation 

first  mortgagees  to  it,  because  through,  and  by  means  of, 
e  alleged  fraud  of  the  appellee,  their  money  was  used  to 
ieve  the  land  of  the  iirst  mortgage  for  his  benefit.  This 
its  upon  the  well  settled  principle  of  ef|uity,  that  when 
e  irust  money  can  be  clearly  traced,  a  Court  of  Equity  will 
arge  a  trust  upon  the  land  in  which  it  has  been  invested 

favor  of  the  person  entitled  beneficially  to  the  money, 
le  cratui  que  trust  is  not  bound  to  thus  follow  the  fund;  he 
ay  do  so.  Freeman  v.  Cook,  G  Ired.  Kq.,  373;  Bank  v. 
mon(on,  86  N.  C,  J 87;  Murray  \.  Lylbum,  2  John.,  Ch.  R., 
1 ;  Oliver  v.  Pealt,  3  How. (U.  B),  333 ;  May  v.  LeClaire,  U 
all.,  217;  2  Story  Eq.  Jur.,  §  1210;  Ad.  Eq.,  143. 
The  demurrer,  for  the  purpose  of  the  pleading,  admits 
e  facts  as  alleged  in  the  complaint.  What  we  have  said 
based  upon  the  supposition  that  the  facts  as  alleged  are 
le,  but  it  may  turn  out  that  they  are  not. 
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There  is  error.  The  judgment  must  be  reversed,  and 
judgment  entered  overruling  the  demurrer,  with  leave  to 
the  defendant  appellee  to  answer.  To  that  end,  let  this 
opinion  be  certified  to  the  Superior  Court     It  is  so  ordered. 

Error. 


A.  C.  AVERY,  Executor,  v.  J.  R.  PRITCHARD  et  al. 

Perfecting  Appeal — ZHamissal  —  Failure  to  Print — Call  of  the 

District — Motion. 

1.  Where  a  case  upon  appeal  was  settled  and  filed  in  the  Clerk's  office 

on  the  first  day  of  November,  18S9,  and  the  transcript  on  appeal 
docketed  November  30th  in  the  Supreme  Court,  the  call  of  cases 
of  the  district  being  on  December  2d,  a  motion  for  dismissal  made 
by  appellee  for  failure  to  print  should  be  granted. 

2.  An  appeal  from  a  judgment  rendered  before  the  commencement  of 

the  term  of  this  Court  must  be  docketed  at  such  term  before  the 
conclusion  of  the  call  of  the  district. 

3.  There  is  no  requirement,  as  a  prerequif-ite  for  perfecting  appeals,  that 

the  term  at  which  the  judgment  was  rendered  should  end  ten 
days  before  the  commencement  of  the  term  of  this  Court.  The 
head-note  in  Gh'egory  v.  Hobbs,  which  so  indicates,  is  mis- 
leading. 

4.  The  law  favors  promptness  and  diligence  in  sending  up  appeals, 

and,  when  docketed  in  time,  appeals  stand  for  argument  even  in 
cases  tried  below  during  the  same  term  of  the  Supreme  Cotut 
(Rule  5),  though  the  rule  allows  the  appeal  to  be  taken  to  the  neit, 
(Avery,  J.,  did  not  sit.) 

This  was  a  civil  action,  tried  at  September  Term,  1889, 
of  Mitchell  Superior  Court,  before  Philips,  J. 

The  facts  of  this  ease  sufficiently  appear  in  the  opinion. 

Mess^'S.  J.  B,  Batchelor  and  John  Deverevx,  Jr.,  for  plaintiff. 
Mr,  George  V,  Strong,  for  defendants. 
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^LARK,  J. :  This  cause  was  tried  at  September  Term,  1889, 
Mitchell  Superior  Court,  which  l)egan  9th  September, 
i9,  and  adjourued  on  Slat  September.  The  Fail  Term  of 
s  Court  began  on  the  30th  of  September,  1889.  The 'case 
appeal "  was  settled  by  the  Judge  and  tiled  in  the  office  of 
>  Clerk  of  the  Superior  Court,  November  1.  The  tran- 
ipt  on  appeal  was  docketed  in  this  Court  November  30, 
]  the  call  of  causes  from  the  Tenth  Judicial  District,  to 
ich  this  ease  belonged,  began  on  *2d  December.  This 
seal  was  reached  regularly  in  its  order  December  3,  and 
s  dismissed,  on  motion  of  appellee,  for  failure  to  have 
nted  the  parts  of  the  record  required  by  Rules  of  this 
art,  28  and  29. 

rhe  necessity  for  this  rule,  and  the  authority  of  the  Court 
make  it,  have  been  often  affirmed.  The  Court  will  not 
terate  what  has  been  so  often  said.  The  subject  has  been 
ely  considered  in  Norton  v.  Green,  104  N.  C,  400,  to  which 
merely  refer. 

rhe  case  having  been  tried  at  a  term  of  the  Court  held 
ore  the  commencement  of  the  Fall  Term  of  this  Court, 
!  transcript  on  appeal  was  required  to  be  docketed  before 
■■  close  of  the  call  of  causes  from  that  district.  If  not 
:keted  by  that  time,  the  appellee  would  have  had  (he 
ht  to  docket  and  dismiss.  Rule  17  of  this  Court.  The 
jellee  not  only  had  the  right  to  re(|uire  the  transcript  on 
>eal  to  be  docketed  in  such  time,  under  penalty  of  dis- 
jsal,  but  to  have  it  in  such  plight,  as  to  printing  the 
ord,  that  the  Court,  under  the  rules,  could  permit  it  to  be 
;ueii  when  reached. 

rhe  appellant  insists,  however,  that,  as  the  term  of  Court 
which  the  cause  was  tried  expired  within  ten  days  before 
:  beginning  of  the  Fall  Term  of  this  Court,  the  appeal 
B  not  required  to  be  docketed  at  said  lerm,  and  relies  upon 
egory  v.  Hobbt,  92  N.  C,  39. 
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The  re(|uirement  is  explicit  that  an  appeal  from  a  judg- 
ment rendered  before  the  commencement  of  a  term  of  this 
Court  must  be  docketed  at  such  term  before  the  conclusion 
of  the  call  of  the  district  to  which  it  belongs.  The  case 
cited  does  not,  as  contended  by  appellant,  alter  this  by  per- 
mitting the  appeal  to  be  taken  to  the  second  term  of  the 
Supreme  Court  held  after  judgment  rendered,  when  the 
first  term  of  this  Court  begins  within  ten  days  after  the 
trial.  The  head-note  does  so  indicate,  but  it  is  mislead- 
ing. It  lays  down  an  exception  to  a  rule  as  the  rule 
itself.  That  case  was  from  the  First  District.  The  Court 
held  that,  as  the  statutory  ten  days  allowed  for  perfect- 
ing an  appeal  by  filing  a  bond  had  not  expired  when  that 
district  was  called,  this  was  a  good  excuse  for  non-compli- 
ance with  the  requirement  to  docket  the  case  at  that  term. 
But,  in  the  case  now  before  us,  the  statutory  time  for  per- 
fecting the  appeal  had  expired  before  the  district  was  called 
and  the  transcript  on  appeal  had  been  docketed  as  required. 

It  appears  from  affidavit  filed  by  appellee,  and  not  denied, 
that  the  counsel  for  appellant  was  in  attendance  on  this 
Court  during  the  call  of  said  district,  and  left  before  this 
case  was  reached,  saying  his  client  had  not  furnished  money 
to  print  the  record,  and  he  could  not  resist  the  dismissal  of 
the  appeal.  The  appellant  offers  no  aflSdavit  that  he  bad 
furnished  the  money  for  such  purpose,  or  had  taken  any 
steps  whatever  to  have  the  record  printed.  No  cause  to  rein- 
state is  shown.  It  is  a  case  of  very  gross  negligence,  at  the 
least,  if  not  of  a  wilful  and  intentional  disregard  of  the  rules 
of  this  Court. 

Even  had  the  cause  been  tried  below  during  a  term  of  this 
Court,  the  appellant  here  would  not  be  entitled  to  this  relief. 
While  such  cases  are  not  required  to  be  docketed  till  the 
term  of  this  Court  which  begins  next  after  such  judgment 
is  rendered,  the  law  not  only  favors,  but  exacts,  promptness 
and  diligence  in  sending  up  and  prosecuting  appeals.  The 
Code,  §550  (as  amended  by  ch.  161,  Acts  1889),  requires 
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■ellaot  to  serve  his  case  on  appeal  in  ten  days,  and  the 
ellee  is  allowed  five  days  to  serve  counter-case.  The 
lellant  is  required  "'  immediately  "  to  re<:|uest  the  Judge  to 
le  the  case,  who  shall  appoint  a  time  and  place,  which  time 
11  not  be  more  than  twenty  days  from  the  receipt  of  such 
uest.  Section  551,  requires  the  Clerk  of  the  Superior 
irt  to  send  up  the  transcript  to  this  Court  within  twenty 
s  after  the  "case  on  appeal"  has  been  filed  in  his  office. 
by  reason  of  compliance  with  these  provisions  of  the 
ute,  "the  transcript  on  appeal,  in  a  case  tried  during  a 
a  of  this  Court,  is  docketed  at  such  term  before  the  jierusal 
he  district  to  which  it  belongs,  it  stands  for  argument,  in 
regular  order,  at  that  term."    Rule  5  of  the  Rules  of 

Ft. 

Motion  denied 


,   J,   w.   MIL- 


gram — Afiaclunent — Complete  Control — Acceptance — Judge's 
Charge. 

>  a  lelegram  ofTering  to  sell  certain  gooda.  a  reply  was  made  naming 
the  terms  of  acceptance,  and  adcimg:  "  Must  have  reply  early 
to-morrow."  The  reply  closing  the  Bale  came  and  was  delivered 
late  Id  the  afternoon,  and  after  a  levj-  of  attachment  had  beea 
made  upon  the  goodii.  The  Ccurt  below  held  that  the  contract 
was  complete  when  the  telegram  was  Bent  from  Chicago,  and  that 
the  title  to  tJie  property  passed  before  the  conversion  of  attach- 
ment, and  80  charged  the  jury:  Held,  to  be  error,  it  not  appearing 
that  the  telegram  was  sent  "  early"  in  the  day. 

I  to  whether  the  time  of  receiving  or  the  time  of  sending  the  tele- 
gram should  govern,  rjuere  i 

'hen  a  definite  time  is  named  by  the  proposer  tor  the  acceptance  of 
his  proposition,  it  comes  to  an  end  of  itself  if  not  accepted  within 
that  time. 


n 
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This  was  a  civil  action  for  the  value  of  property,  tried 
at  the  Fall  Term,  1889,  of  Mecklenburg  Superior  Court, 
before  Connor,  J, 

The  facts  sufficient  for  understanding  the  case  are  as  fol- 
lows: 

Gregg,  Garvey  &  Co..  of  Chicago,  sent  from  that  place, 
November  25th,  1888,  the  following  telegram  to  John  Van- 
Landingham:  "Wire  best  offer  for  sacked  middlings  No. 
2324,  now  at  Charlotte."  To  which  VanLandingham  replied, 
November  26th :  "  Nineteen  dollars  per  ton ;  must  have  reply 
early  to-morrow."  Gregg,  Garvey  &  Co.  answered  also  by 
telegram,  November  27th:  "Offer  accepted."  This  was 
received  at  Charlotte  at  4:29,  p.  m.,  and  delivered  at  5:34 
p.  m. 

The  middlings  in  question  had  been  previously  shipped 
to  Charlotte  by  Gregg,  Garvey  &  Co.  to  their  own  order,  but 
intended  for  John  W.  Miller  &  Co.,  upon  whom  they  drew 
a  draft,  endorsed  in  blank,  which  they  sold  to  the  plaintiff, 
a  bank  doing  business  in  Chicago.  Miller  &  Co.  did  not 
pay  the  draft.  The  goods  were  attached  on  the  27th  of 
November,  after  the  last  telegram  from  Gregg,  Garvey  &  Co. 
was  sent,  but  before  it  was  received. 

The  other  facts  sufficiently  appear  in  the  opinion. 

Mr.  P.  D.  Walker,  for  plaintiff. 
Mr.  a  W.  Tillett,  for  defendant. 

Shepherd,  J. :  The  only  question  necessary  to  be  consid- 
ered in  disposing  of  this  appeal  involves  the  correctness  of 
his  Honoris  instruction,  that  the  title  to  the  property  had, 
by  reason  of  the  telegraphic  correspondence,  passed  out  of 
the  plaintiff  and  into  VanLandingham  at  the  time  of  the 
levy  of  the  attachment. 

The  property  was  in  Charlotte  in  the  possession  of  a  com- 
mon carrier,  and  on  the  26th  of  November,  1888,  VanLand- 
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ihe  following  offer  by  telegraph  to  the  plain- 
liicago: 

"C'HARLOTTK,  N.  C,  November  26,  ISSS. 
'.y  &  Co.  : 
liars  per   ton.      Must  have    reply  early  to- 

-JXO.  VAxLANDINiiHAM." 

Jay  at  5:34  i'.  M.  Vaiil.Hiidingliam  receivetl  a 
the  said  agents  accepting  the  oH'er.  This 
was  sent  from  Cliicago  before,  but  was  not 

anLandingham    until   alter,  the   levy  of  the 

eld  that  the  contract  was  complete  when  the 
-nt  from  Chicago,  and  the  title  to  the  prop- 
jsed  to  VanLandingham  before  the  alleged 
plaintiff  could  not  recover. 
of  Crook  V.  Cowan,  Hi  N.  C,  743,  and  Obtr  v. 
,  313,  it  was  held  that  where  there  was  a 
.rrier  in  pursuance  of  an  "unconditional  and 
the  (ontract  was  complete,  but  it  has  never 
decided  in  this  State  whetlier,  in  the  absence 
ery  of  the  property,  the  mere  dispatching  of 
)y  post  or  telegraph  has  the  effect  of  consum- 
ict  at  the  time  of  such  dispatching.  Upon 
authorities  are  conflicting.  It  is,  however, 
decide  the  (question  in  this  ease,  for,  granting 
of  the  proposition,  we  are  of  the  opinion 
peculiar  terms  of  this  correspondence,  and 
testimony,  the  Court  was  not  warranted  in 
ry  that  the  title  vested  in  VanLandingham 
9  telegram  was  sent.  It  does  not  appear  that 
irly  in  the  day,  according  to  the  terms  of 
it  was  incumbent  on  the  defendant  to  have 
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shown  this  fact  before  he  could  avail  himself  of  the  prin- 
ciple contended  for. 

"In  our  law  the  effect  of  naming  a  definite  time  in  the 
proposal  is  simply  negative  and  for  the  proposer's  benefit; 
that  is,  it  operates  as  a  warning  that  an  acceptance  will  not 
be  received  after  the  lapse  of  the  time  named.  In  fact,  the 
proposal  so  limited  comes  to  an  end  itself  at  the  end  of  that 
time,  and  there  is  nothing  for  the  other  party  to  accept." 
Pollock  Cimt.,  9;  Larmon  v.  Jordan,  56  111.,  204;  RaUroadv. 
BartUti,  3  Cush.,  224;  Madiei%  Adm'r,  v.  i'ViV/^G  Wend.,103; 
Cheny  v.  Cook,  7  Wis.,  413. 

The  principle  is  well  illustrated  by  the  following  extract 
from  the  opinion  of  the  Court  in  Maday  v.  Harvey,  90  111., 
625:  **It  was  said  by  the  Lord  Chancellor,  in  Dunhp  \. 
Higgins  (1st  House  of  Lords  Cases,  387),  that  where  an  indi- 
vidual makes  an  off*er  by  post,  stipulating  for,  or  by  the 
nature  of  the  business,  having  the  right  to  expect  an  answer 
by  return  of  post,  the  off*er  can  only  endure  for  a  limited 
time,  and  the  making  of  it  is  accompanied  by  an  implied 
stipulation  that  the  answer  shnll  be  sent  by  return  of  post. 
If  that  imp'ied  stipulation  is  not  satisfied,  the  person  mak- 
ing the  offer  is  released  from  it.  When  a  person  seeks  to 
accjuire  a  right,  he  is  bound  to  act  with  a  degree  of  strict- 
ness, such  as  may  not  be  required  where  he  is  only  endeav- 
oring to  excuse  himself  from  a  liability."  This  is  regarded 
as  a  leading  case  on  the  question  of  acceptance  of  contract 
by  letter,  and  the  language  quoted  we  regard  :is  a  clear  and 
accurate  statement  of.  the  law  as  applicable  to  the  present 
case.  It  is  clear  here  that  the  nature  of  the  business 
demanded  a  prompt  answer,  and  the  words,  "you  will 
confer  a  favor  by  giving  me  your  answer  by  return  mail, 
do,  in  etfect,  "stipulate"  for  an  answer  by  "return  mail. 
The  same  principles  apply  to  correspondence  by  telegraph. 
IVcvor  V.  Wood,  36  N.  Y.,  300. 
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iider  this  view  of  the  law,  which  is  well  sustained  both  by 
«n  and  authority,  the  re<iuirement  of  the  otferer,  Vaii- 
diDgham,  "that  he  must  have  a  reply  early  to-nior- 
,"  cannot  he  regarded  otherwise  than  as  a  stipulation 
flu  acceptance  within  that  time,  and  as  the  defendant 
not  shown  a  compliance  with  such  slipnlation,  it  must 
)w  that  there  was  error  on  the  part  of  his  Honor  in 
rgiiig  the  jury  that  the  mere  sending  of  the  acceptance 
ire  the  levy  operated  to  transfer  the  title.  The  ofler  was 
ited  to  early  in  the  day.  The  acceptance  was  not  received 
i!  late  in  the  evening.  Even  conceding  that  the  contract 
Id  be  complete  from  the  sending  of  the  dispatch,  there 
3  we  have  said,  no  testimony  to  show  that  it  was  sent 
lin  the  time  limited  by  the  offer. 

lie  title,  therefore,  did  not  pass.  Benj.  on  Sales  (3  Am. 
),  48,  note.  For  these  reasons,  we  are  of  the  opinion 
:  there  should  be  a  new  trial. 

Error. 


B.  B.  McOEE  V.  W.  P.  CRAVEN. 


■trad  for  Scle  of  Land,  Wriiten   and  Verbal — Dtfd — Pvr- 
chase-motifn — Comtideratinii — Charye. 

n  an  action  to  recover  the  biilance  of  purcliase-money  due  on  land, 
tlie  issue  was  as  to  whether  plaintiff  agreed  to  remit  a  part  of  the 
purchase- money  if  there  should  be  fp«-er  than  the  given  number 
of  acrec;  Held,  that  the  Court  lielow  i)ro|)erly  refused  to  admit 
testimony  lo  show  ihe  value  of  the  land. 

''here,  in  a  contract  for  Ihe  sale  of  land,  a  deed  passed  oon\eying  a 
specified  nunitier  of  acres,  and  the  maker  agreed,  verbally,  at  the 
time  of  its  execution,  that  he  would  make  good  any  deficiency  in 
the  acreage:  Hfld,  auch  agreement  was  an  inducement  to  the 
contract. and  was  a  good  defence,  jjiy*  Aiiifo. against  the  payment 
of  the  purchase- money. 
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8.  This  agreement  to  make  good  the  quantity  of  land  was  not  such  as  is 
required  to  be  put  in  writing,  under  The  Code,  ^  1554. 

4.  A  contract  respecting  land  may  be  part  verbal  and  part  in  writiog, 
unless  the  writing,  by  its  terms,  purports  to  embrace  all  the  con- 
tract. 

This  was  a  civil  action,  tried  at  Fall  Term,  18S9,  of 
Mfx'KLenhuro  Superior  Court,  before  Connory  J. 

The  plaintiff  brought  this  action  to  recover  $300  due  by 
note,  less  $68.25.  balance  of  the  purchase- money  of  a  tract 
of  land  sold  and  conveyed  by  him  to  the  defendant  some 
time  before  the  bringing  of  the  action. 

The  defendant  admitted  the  purchase  of  the  land  by  him, 
the  execution  of  the  deed  therefor,  and  the  execution  of  the 
note,  but  he  alleged  as  a  defence  "that  the  plaintiff  agreed 
to  sell  to  the  defendant  a  tract  of  land  containing  111  acres 
for  $900;  that  a  deed  was  made  and  duly  executed,  which 
was  supposed  to  contain  111  acres,  and  delivered  to  the 
defendant;  that,  at  the  time  it  was  delivered,  it  was  agreed 
and  understood  between  the  {daintiff  and  defendant  that 
the  land  was  to  be  surveyed,  and  that  all  the  purchase- 
money  should  not  be  paid  until  the  land  w^as  surveyed  to 
ascertain  how  many  acres  were  in  said  tract,"  &c. 

The  answer  was  amended,  without  objection,  so  that  it 
further  alleged  "that,  after  the  execution  and  delivery  of  the 
deed,  and  before  the  due-bill  or  note  in  question  was  deliv- 
ered, and  before  any  part  of  the  purchase-money  had  been 
paid,  the  plaintiff  agreed  with  the  defendant  that  the  land 
in  question  should  be  surveyed,  and,  if  there  should  turn 
out  to  be  a  less  number  of  acres  than  111  acres  therein,  that 
plaintiff  would  make  it  good  to  the  defendant  in  the  settle- 
ment of  the  purchase- money." 

The  Court  submitted  these  issues  to  the  jurj': 

1.  "  Was  it  agreed  between  the  plaintiff  and  defendant, 
before  payment  of  the  purchase-money,  that  the  land  should 
be  surveyed,  and  that  if  there  was  less  than  one  hundred 
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and  eleven  acres,  plaintiff  would  make  the  deficiency  good 
to  the  defendant? 

2.  "How  many  acres  were  there  in  the  tract? 

3.  "  What  amount,  if  any,  is  plaintiff  due  defendant  on 
account  thereof?" 

The  evidence  produced  on  the  trial  was,  in  material  re- 
spects, very  conflicting.     The  defendant  testified,  in  part,  as 
follows:  "Some  time  about  August,  1888,  plaintiff  met  me 
on  the  place;  asked  me  if  I  wanted   to  buy  it,  and  asked 
81,000  for  it;* he  said  it  was  111  acres;  I  told  him  I  would 
give  §900 ;  he  said  he  would  see  me  again,  and  afterwards 
said  he  would  take  $900;  I  said  *all  right';  about  the  first 
of  November  I  came  to  town,  saw  Mr.  Clarkson  and  told 
him  I  wanted  §500 ;  he  asked   me  how  much  land  I  had, 
and  I  told  him  111  acres ;  he  said  I  could  get  it ;  plaintiff 
afterwards  went  with  me  to  Clarkson's  ofiice,  and  said  he 
would  bring  old  deed  to  get  a  description  of  the  land  ;  plain- 
tiff brought  his  deed,  which  called  for  one  hundred  acres, 
and  said  he  had  sold  off  a  part ;  Mr.  Clarkson  drew  up  the 
deed  from  plaintiff  to  me  and  the  mortgage  I  gave  for  the 
1500;  Mr.  Clarkson  called  McGee's  attention  to  his  deed, 
calling  for  100  acres,  and  McGee  explained  it  by  saying  that 
the  land  was  not  run  when  the  deed  was  made ;  said  the 
original  deed  contained  267  acres,  and  parts  had  been  sold 
off;  Mr.  Clarkson  said,  'You  had  better  have  the  land  run  ;' 
we  agreed  to  do  so ;  Mr.  Clarkson  gave  me  the  check ;  I 
asked  McGee  if  it  did  not  run  out  right  if  he  would  make 
it  right ;  he  said  that  he  would ;  this  was  before  I  paid  him 
the  money;  in  a  week  or  so  we  had  the  survey  made;  the 
surveyor  did  not  give  us  the  figures  that  day ;  we  made  an 
arrangement  by  which  the  surveyor  was  to  leave  the  plot  at 
Mr.  Clarkson's  oflBce ;  I  offered  to  pay  the  balance,  and  he 
objected  ;  the  number  of  acres  was  an  inducement  to  make 
the  purchase." 

106—23 
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The  plaintiff  proposed  to  prove  by  one  witness  the  value 
of  the  land.  Upon  objection,  the  Court  rejected  the  pro- 
posed evidence,  and  the  plaintiff  excepted. 

His  Honor  charged  the  jury  that,  unless  there  was  an 
express  agreement  between  the  parties  before  payment  of 
the  purchase-money  that,  if  there  was  less  than  111  acres, 
plaintiff  would  make  the  deficiency  good  to  the  defendant, 
they  should  answer  the  first  issue  No.  That  in  arriving  at 
a  conclusion  whether  there  was  such  an  agreement,  the  jury 
should  consider  the  whole  testimony,  and  all  the  circum- 
stances  of  the  case,  and  if  they  should  believe,  by  a  prefion- 
derance  of  the  evidence,  that  plaintiff  did  agree,  before  the 
purci)ase  money  was  paid  to  him,  to  make  good  to  defend- 
ant a  deficiency  in  the  number  of  acres,  thf-y  should  answer 
the  first  issue  Yes. 

The  jury  answered  the  first  issue  Yes;  the  second  issue 
82^ ;  the  third  issue  $230  85. 

Motion  for  a  judgment  iion  obstante  vefiedido  by  plnintiff. 
Motion  overruled. 

There  was  judgment  for  the  plaintiff  for  a  small  balance 
found  to  be  in  his  favor,  and  he,  having  excepted,  appealed 
to  this  Court. 

Messrs.  H.  W.  Hairis  (by  brief)  and  G.  F.  Bason,  for 
plaintiff. 

Messrs.  H.  C.  Jones  and  C   H'.  7We(i,  for  defendant. 

Merrimon,  C.  J.:  The  first  exception  is  groundless,  bt-cause 
the  evidence  proposed  and  rejected  was  irrelevant.  The 
defendant's  alleged  claim  did  not  depend  upon  the  value  of  the 
land.  Nor  was  it  pertinent  and  proper  to  prove  that  the 
land  was  worth  more  than  the  price  the  defendant  paid,  or 
agreed  to  pay,  for  it,  with  a  view  to  prove  that  the  plaintiff 
did  not  agree  to  make  good  any  deficiency  in  the  quantity  of 
the  land  embraced  by  the  deed.     In  this  view,  the  evidence 
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would  only  lay  the  foundation  for  a  possible  inference — an 
argument,  a  conjecture,  adverse  to  the  defendant — it  would 
not  legitimately  prove  a  material  fact. 

The  defendant  alleged  in  the  answer,  substantial  ground 
of  defence,  though  not  with  such  clearness  and  directness  as 
he  might  have  done.  The  Court  could  see  its  nature,  scope 
and  purpose;  the  plaintiff  could  put  it  in  (juestion  ;  it  could 
be  litigated,  and  the  Court  could  determine  and  administer 
the  right  as  it  might  appear  to  be.  Upon  application  of  the 
plaintiff,  or  ex  mero  moiu,  the  Court  might  have  required  the 
defendant  to  make  his  allegations  more  definite. 

The  defence  alleged  was,  in  substance  and  effeit,  that  the 
plaintiff  contracted  to  sell  to  the  defendant  a  tract  of  land, 
designated,  containing  one  hundred  and  eleven  acres,  for  the 
price  specified ;  that  in  this  connection,  and  as  part  of  the 
contract  of  sale,  he  agreed,  at  the  time  the  deed  of  convey- 
ance was  executed  by  him,  that  if  the  tract  of  land  did 
not   contain  the    number  of   acres   mentioned,   he  would 
account   to   the  defendant   for    the   deficiency — "  make  it 
good  to  the  defendant  in  the  settlement  of  the  purchase- 
money" — the  deficiency,   if  any,  to  be  ascertained   by   a 
proper  survey.     The  amendment  to  the  answer  was  scarcely 
necessary.     It  only  served  to  make  more  specific  the  allega- 
tion that  the  agreement  as  to  any  deficiency  in  the  quantity 
of  land  relied  upon  as  a  defence  was  distinctly  made  and 
understood  by  the  parties  at  the  time  the  deed  was  executed, 
and  before  the  purchase  money  was  paid.     Its  purpose  was 
to  help  the  allegation  that  the  agreement  relied  on  was  a 
part  of  the  contract  of  sale,  not  set  forth  in  the  deed,  nor 
put  in  writing.     That  contract,  in  its  scope  and  purpose, 
had  reference  to  and  embraced  the  land — the  quantity,  the 
price  paid  for  it,  the  deed  of  conveyance,  the  agreement  as 
to  any  deficiency  in  quantity,  the  payment  at  once  of  part 
of  the  purchase-money,  and  the  note  for  the  balance  thereof. 
These  things  made  up  its  whole,  and  the  defendant  alleges 
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the  agreement  as  to  the  deficiency  as  a  defence.  The  agree- 
ment so,  and,  as  alleged,  was  supported  by  the  consideration 
of  the  contract  of  sale — that  recited  in  the  deed — because  it 
was  a  constituent  part  of  that  contract,  and  contemplated  by 
it.  The  defendant  clearly  did  not  intend  to  allege  an  agree- 
ment separate,  distinct  and  apart  from  the  contract  of  sale  of 
land. 

No  objection  was  made  to  the  issues  submitted  to  the  jury. 
They  were  treated  as  suflBcient  to  settle  the  material  facts. 
As  we  have  said,  the  evidence  was  very  conflicting,  but 
there  was  evidence  tending  to  prove  the  defendant's  alleged 
defence,  and  it  was  the  province  of  the  jury  tp  determine  its 
weight.  The  Court  below,  in  the  exercise  of  a  sound  discre- 
tion, might  have  set  the  verdict  of  the  jury  aside,  if  it 
deemed  it  against  the  weight  of  the  evidence,  but  this  Court 
has  no  such  authority. 

The  statute  {The  CodCj  §1554)  did  not  require  the  agree- 
ment as  to  the  quantity  of  land  embraced  by  the  contract  of 
sale,  or  by  the  deed  of  conveyance,  to  be  in  writing.  And 
such  agreement  may  be  part  of  a  contract  of  sale  of  land 
not  put  in  writing,  because  a  contract  may  be  partly  and  in 
some  repects  put  in  writing,  and  as  to  other  parts  and  in 
other  respects  merely  verbal.  It  would  be  otherwise,  how- 
ever, if  the  contract  in  writing,  by  its  terms  or  nature, 
embraced  the  whole  contract.  Manning  v.  Jones,  Busb.,  368; 
Sherrill  v.  Hagan,  92  N.  C,  345;  Michael  v.  FoU,  100  N.  C, 
178;  Twidy  v.  Sauuderson,  9  Ired.,  5;  BrasmeU  v.  Pop*,  82 
N.  C,  57;  Parker  v.  MorriU,  98  N.  C,  232. 

Judgment  aflSrmed. 
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GEORGE  THOMPSON  v.  ROSA  B.  SMITH  et  al. 

Married  Women  —  Written  Contract  of  Husband — Separate 
Estate — Charge — Privy  Examination. 

1.  A  writing  signed  by  a  married  woman,  with  the  consent  of  her  hus- 

band in  writing,  expressly  charging  her  statutory  personal  estate, 
is  good  without  any  beneficial  consideration  coming  to  her. 

2.  Bnt  she  cannot  bind  her  statutory  separate  real  estate  by  any  con- 

tract unless  her  privy  examination  is  taken. 

3.  This  case  is  governed  by  that  of  Farthing  ▼.  Shields,  decided  at  this 

term  of  the  Court. 

This  was  a  civil  action,  tried  before  Connor,  J.,  at  August 
Term,  1889,  of  Mecklenburg  Superior  Court. 

The  parties  waived  a  jury,  and  the  Court  found  the  facts. 

It  was  admitted  that  the  defendant  Rosa  B.  Smith,  a 
feme  covert,  with  her  husband,  executed  the  note  described  in 
the  complaint,  at  the  time  therein  set  forth,  and  that  she  had, 
at  the  time  the  judgment  hereinafter  referred  to  was  dock- 
eted, and  still  has,  real  estate  in  this  county. 

The  plaintiff  introduced  in  evidence  the  judgment  docket 
of  this  Court,  in  which  is  docketed  a  judgment  in  favor  of 
plaintiff  against  the  defendants  and  of  which  the  following 
is  a  copy : 

"  Geo.  Thompson  Judg^t  June  27, 1887. 

V,  Princ $169  98 

S.  P.  Smith,  Int -.     44  19 

Rosa  B.  Smith.  

$214  17 
Costs 2  85 

Transcript  from  Magistrate's  judgment,  filed  and  dock- 
eted June  28, 1887. 

This  judgment  satisfied  in  full  bv  note.  This  July  1, 
1887.  George  Thompson, 

By  Hugh  W.  Harris,  Attorney." 
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The  defendants  offered  to  prove  by  a  witness  that  the  debt 
for  which  the  judgment  was  given  was  not  the  debt  of  Rosa 
B.  Smith,  but  of  her  husband.  That  the  consideration  of 
the  note  sued  on  was  the  same  debt.  His  Honor  excluded 
this  testimony  upon  objection  by  the  plaintiff,  and  the 
defendants  excepted. 

The  defendants  contended  that  the  separate  real  estate  of 
the/6wie  defendant,  even  if  the  debt  was  her  own,  could  not 
be  charged  with  the  payment  of  the  debt  due  by  a  contract 
or  note,  such  as  the  one  set  out  in  the  complaint,  but  could 
only  be  charged  as  provided  in  the  statute,  that  is,  by  deed 
of  herself  and  husband  with  her  privy  examination.  His 
Honor  was  of  a  contrary  opinion,  and  held  that  her  separate 
estate  could  be  charged  by  such  a  contract  or  note  as  that 
set  out  in  the  complaint.  To  this  ruling  the  defendants 
excepted.     Rule  for  new  trial  discharged. 

The  Court  gave  judgment  for  the  plaintiff,  as  set  forth  in 
the  record,  and  defendants  excepted:  (1)  Because  the  Court 
excluded  the  testimony  offered  by  defendant;  (2)  because 
the  Court  held  that  the  separate  real  estate  of  the  feme 
defendant  was  chargeable  with  the  payment  of  the  debt 
described  in  the  complaint. 

Defendants  appealed  to  the  Supreme  Court. 

Mr.  H,  W.  Harris  (by  brief),  for  plaintiff. 
Mr.  P.  D.  Wdlher,  for  defendants. 

Shephkrd,  J.:  The  object  of  this  action  is  to  charge  the 
statutory  separate  real  estate  of  the /erne  defendant  by  reason 
of  an  undertaking  in  the  nature  of  an  executory  contract 
executed  by  her  with  the  written  consent  of  her  husband. 
The  writing  expressly  charges  the  separate  estate,  and  this 
would  undoubtedly  be  good  as  to  her  statutory  separate  per- 
sonal estate,  even  without  any  "beneficial  consideration." 
Flaum  V   Wallace,  103  N.  C,  296. 
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But,  as  the  complaint  alleges  tbat  the  feme  defendant  has 
only  real  estate,  the  case  falls  within  the  decision  of  Farih- 
ing  V.  Shields,  ante,  289,  in  which  it  is  held  that  even 
where  there  is  a  beneficial  consideration  and  an  express 
charge,  a  married  woman  cannot  bind  her  statutory  separate 
real  estate  by  any  undertaking  in  the  nature  of  a  contract 
without  privy  examination.  This  ruling  renders  it  unneces- 
sary for  us  to  discuss  the  several  views  presented  by  the 
plaintifiF's  counsel  in  his  very  able  and  elaborate  brief. 

Reversed. 


JOHN  McMillan  et  al.  v.  WILLIAM  OAMBILL. 

Action  to  Recover  Land — Advei^se  Posstss^ion — Color  of  Title — 
Grant — Survey — Entnj —  Verbal  Ccynveyance. 

\.  An  entry  was  made  in  the  en  try -taker's  office  in  Wilkes  County  in 
1798,  of  iands,  and  they  were  surveyed,  by  virtue  of  a  warrant 
issuing  therefrom,  in  1799.  The  county  of  Ashe,  embracing  the 
lands  in  (question,  was  formed  in  180().  A  grant  was  issued  in 
1801  for  these  lands  upon  the  said  survey  and  entry:  Held,  such 
^rant  wat>  not  void,  and  was  admissible  in  evidence  to  show  title 
out  of  the  Stale. 

2.  A.,  the  plaintiff  in  an  action  to  recover  land  from  B.,  the  defendant, 

both  being  heirs  at  law  of  one  M.,  claimed  under  a  deed  from  M.*s 
administrator  to  his  father,  and  showed  exclusive  possession  in 
himself  and  father  for  twenty  five  or  thirty  years.  The  defendant 
claimed  under  one  P.,  who  bought,  orally,  of  plaintiff's  father, 
and  -went  into  po&ses.sion  under  verbal  arbitration,  and  that  plain- 
tiff and  defendant  were  tenants  in  common:  Held,  (1)  that  the 
deed  from  the  administrator  was  color  of  title;  (2)  that  twenty 
years'  adverse  and  exclusive  j>088es8ion  would  protect  against 
claims  of  tenants  in  common;  (8)  that  the  time  between  May  20, 
1861,  and  January  1,  1870,  should  not  be  counted. 

3.  The  defendant  will  not  be  allowed,  for  the  first  time  in  this  Court,  to 

raise  questions  as  to  whether  plaintiff  offered  sufficient  evidence 
to  go  to  the  jury  to  show  the  sufficiency  of  his  possession. 
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This  was  a  civil  action,  for  recovery  of  land,  tried  before 
Clark,  J.,  and  a  jury,  at  Fail  Term,  1888,  of  Ashe  Superior 
Court. 

Plaintiff  introduced  in  support  of  his  title,  and  to  show 
title  out  of  the  State,  a  grant  from  the  State  to  Martin  Gam- 
bill  for  900  acres  of  land  in  Wilkes  County,  entered  in  1798, 
surveyed  in  1799,  and  granted  in  January,  1801,  which  said 
grant  described  the  land  (following  the  description  in  the 
entry  and  survey)  as  lying  in  Wilkes  County,  from  which 
Ashe  was  formed  in  1800.  It  was  in  proof  that  said  land 
covered  the  locus  in  quo  within  its  boundaries.  The  defend- 
ant asked  the  Court  to  exclude  the  grant  as  void.  This  was 
refused,  and  defendant  excepted. 

Plaintiff  then  introduced  the  will  of  Martin  Gambill  and 
deed  from  his  administrator  to  plaintiff's  father,  James 
McMillan,  in  1814,  for  the  land  in  controversy.  The  plain- 
tiff introduced  evidence  that  his  father  and  himself  had  been 
in  sole  and  exclusive  possession  of  said  land,  under  said 
deed,  at  least  twenty-five  or  thirty-five  years  within  knowl- 
edge of  witnesses  still  living. 

The  defendant  introduced  evidence  that  one  Pugh,  claim- 
ing to  have  bought,  orally,  the  land  from  plaintiff's  father, 
and  being  in  possession  of  it,  had  submitted  his  claim  and 
defendant's  verbally  to  arbitration,  and  it  being  awarded  to 
defendant,  Pugh  had  surrendered  possession  to  defendant, 
who  still  holds  it.  No  written  instrument  was  offered  to 
show  title  in  Pugh,  and  defendant  did  not  claim  his  posses- 
sion was  protected  or  ripened  by  lapse  of  time.  It  was 
admitted  that  plaintiff  and  defendant  were  both  grandchil- 
dren and  heirs  at  law  of  Martin  Gambill. 

The  defendant  asked  the  Court  to  charge  that  the  deed 
made  by  Martin  Gambill,  administrator,  was  void,  and  that 
plaintiff  and  defendant  were  tenants  in  common,  and  plain- 
tiff could  not  recover,  and  if  Pugh  bought  verbally  from 
plaintiff's  father,  defendant  was  entitled  to  a  notice  to  quit 
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The  Court  told  the  jury  that  the  deed  of  Martin  Gambill, 
administrator,  was  color  of  title,  and  that  if  the  plaintiff,  and 
those  under  whom  he  claimed,  had  held  the  land  solely, 
exclusively  and  adversely  to  all  others  for  more  than  twenty 
years  consecutively,  that  it  would  protect  them  against  the 
claims  of  tenants  in  common,  there  being  no  suspension  of 
statute  by  reason  of  coverture  or  infancy  shown;  that  in 
making  out  the  twenty  years,  the  time  between  May  20th, 
1861,  and  January  1,  1870,  was  not  to  be  counted ;  that  if 
plaintiffs  had  acquired  title  by  twenty  years'  consecutive 
possession,  it  could  only  be  divested  by  twenty  years'  adverse 
possession  by  defendant,  or  by  seven  years'  possession  under 
color  of  title. 

Exception  by  defendant.  Verdict  for  plaintiff.  Judg- 
ment.    Appeal  by  defendant. 

Mr.  J.  K  Holding y  for  plain tiflf. 

Messrs.  T.  F.  Davidson  and  W.  C.  Fields^  for  defendant. 

Avery,  J. — after  stating  the  facts:  The  formation  of  the 
county  of  Ashe,  in  the  year  1800,  did  not  destroy  the  validity 
of  an  entry  covering  land  within  the  boundaries  of  said 
county,  but  made  in  the  entry-taker's  oflBce  of  Wilkes  County 
in  1798,  and  surveyed  by  virtue  of  a  warrant  issuing  from 
said  office  in  1799 ;  nor  is  a  grant  that  issued  for  said  land  upon 
said  survey  and  entry  in  January,  1801,  void.  The  grant  was 
admissible,  and  was  sufficient,  if  located  so  as  to  include 
within  its  boundaries  the  disputed  land  (as  to  which  there 
was  no  controversy),  to  show  the  title  out  of  the  State. 

His  Honor  refused  to  charge  the  jury  that  a  deed  made 
by  the  administrator  of  Martin  Gambill  was  void  for  all 
purposes,  and,  upon  his  refusal,  rests  the  only  remaining 
exception.  Being  a  deed  in  form,  it  purported  to  pass  the 
fee.  and  was  unquestionably  color  of  title.  EUivgio^x  v. 
EUingtcn,  103  N.  C,  54;  Avent  v.  Arrivgimi  (decided  at  this 
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term).  The  jury  were  properly  instructed  that,  though  it 
was  shown  that  the  State  had  issued  a  grant  to  Martin  Gadi- 
bill  for  the  land  in  controversy,  the  plaintiff  must  have 
shown  continuous  adverse  possession,  exclusive  of  the  time 
elapsing  between  May  20th,  1861,  and  January  1st,  1870, 
under  the  deed  from  the  administrator,  in  order  to  entitle 
him  to  recover  the  land  against  the  defendant,  who  was 
tenant  in  common  with  him.  Page  v.  Branch,  97  N.  C,  97; 
Breeden  v.  McLaurin,  98  N.  C,  307.  The  exception  raises 
only  the  question  whether  the  deed  was  available  as  color 
of  title  to  ripen  the  plaintiff's  possession,  if  undisturbed, 
open,  continuous  and  adverse  for  twenty  yea'S. 

His  Honor  was  not  put  on  notice  to  send  up  all  of  the 
testimony  bearing  upon  the  length  of  the  occupancy  by 
plaintiff  under  his  deed,  and  the  defendant  will  not  be 
allowed,  under  the  rules,  and  the  construction  given  to  the 
law  by  this  Court,  to  raise  the  question  here  for  the  first  time, 
that  there  was  not  sufficient  evidence  to  go  to  the  jury  to 
prove  such  possession.     McKinnon  v.  Morriaony  104  N.  C.,351 

There  is  no  error.  Affirmed. 


J.  M.  COLLINGWOOD  v.  A.  H.  BROWN  et  al. 

Lin   Pendens — Common    Law — Notice — Deed  — Hegistration-' 
Subsequent  Purchasers — Judgment — Parties. 

1.  B.  commenced  an  action  for  recovery  of  land,  in  the  Superior  Court. 
Complaint  and  answer  were  filed,  and  judgment  was  obtained 
declaring  B.  the  owner  in  fee.  Previous  to  the  commencement  of 
the  action,  the  defendant  had  executed  a  deed  to  one  C.  which 
was  not  recorded  until  after  the  filing  of  the  complaint  and 
answer:  Held,  that  the  judgment  rendered  thereon  took  priority 
over  the  unrecorded  deed. 
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2.  The  filing  of  the  complaini  and  answer  describing  the  property  and 

putting  in  issue  the  title  to  the  land,  and  substantially  containing 
all  the  requisites  of  a  lis  pendens,  was  a  sufficient  lis  pendens 
under  our  statute. 

3.  The  statute  prescribes  that  a  lis  pendens  sball  be  as  effectual  against 

subsequent  purchasers  as  if  they  were  made  parties — and  this, 
although  plaintiffs  had  actual  notice  of  their  unrecorded  deeds. 

4.  The  title  of  such  purchasers  begins,  as  against  the  party  who  has 

taken  the  benefit  of  his  purchase,  only  from  the  date  of  registra- 
tion. 

5.  The  common  law  rule  of  lis  pendens  requiring,  as  it  does,  every  one 

to  take  notice  of  what  passes  in  a  Court  of  justice,  would  be 
effectual,  as  notice,  in  several  counties,  and  is  modified  by  our 
statute,  which  makes  it  effectual  in  the  county  where  the  land 
lies. 

This  was  a  civil  action,  tried  at  the  Fall  Term,  1889,  of 
Gaston  Superiot  Court,  before  CannoVy  J. 
The  facts  are  suflBciently  stated  in  the  opinion. 

Messrs.  R.  W.  Sandifer,  W.  A.  Hoke  and  R.  McBrayer,  for 
plaintiff. 

G.  F.  Bason  and  Jones  <fc  Tilleit,  for  defendants. 

Shepherd,  J.:  Under  the  view  which  we  have  taken  in 
this  case,  it  will  be  unnecessary  to  consider  several  very 
interesting  questions,  which  were  argued  with  much  ability 
by  the  plaintiff's  counsel.  One  point  alone  will  be  Sufficient 
to  dispose  of  the  appeal. 

G.  F.  Bason,  under  whom  the  plaintiff  claims,  commenced 
an  action  in  the  Superior  Court  of  Gaston  County  on  April 
7th,  1880,  against  the  King's  Mountain  Mining  Company 
for  the  recovery  of  the  land  in  question,  and  filed  his  com- 
plaint on  the  28th  of  April,  1880.  An  answer  was  filed  by 
A.  G.  Curtin,  President  of  said  company,  on  June  21st,  1880, 
and  on  the  27th  of  April,  1885,  a  judgment  was  rendered 
declaring  the  plaintiff  Bason  the  owner  in  fee  of  the  said 
land.     Previous  to  the  commencement  of  the  said  action, 
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to-wit,  on  November  25th,  1879,  the  defendant  therein  had 
conveyed  the  land  to  the  said  A.  G.  Curtin,  in  trust,  to  secure 
certain  indebtedness  of  the  said  defendant  company,  but  the 
deed  was  not  registered  until  the  20th  of  December,  1880. 
The  plaintiff  claims  by  virtue  of  a  sale  made  under  this 
deed. 

Neither  he  nor  the  trustee  was  made  a  party  to  the  said 
action. 

The  question,  therefore,  is  whether  such  a  trustee,  whose 
deed  is  executed  by  a  party  litigant  prior  to,  but  registered 
subsequent  to,  an  action  for  the  recovery  of  the  land  con- 
veyed therein,  is  concluded  by  a  judgment  in  such  action. 

It  is  provided  by  The  Code^  §  229,  that  in  an  action 
affecting  the  title  to  real  property,  the  plaintiflF  may,  at  the 
time  of  filing  his  complaint,  or  at  any  time  afterwards,  or  a 
defendant,  when  he  sets  up  aflSrmative  relief  at  the  time  of 
filing  his  answer,  or  at  any  time  afterwards,  may  file,  with 
the  Clerk  of  each  county  in  which  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties,  the  object  of  the  action  and  the  description 
of  the  property  affected  thereby,  and  that  every  person 
"  whose  conveyance  or  incumbrance  is  subsequently  executed 
or  subsequently  registered  shall  be  deemed  a  subsequent 
purchaser  or  incumbrancer,  and  shall  be  bound  by  all  pro- 
ceedings, taken  after  the  filing  of  such  notice,  to  the  sam 
extent  as  if  he  were  made  a  party  to  the  action."  It  is  very 
clear  that  our  case  falls  within  the  above  provisions,  for,  as 
the  trustee  bad  no  title  as  against  third  persons  at  the  time 
of  lis  pendens,  it  must  follow  that  if  he  had  been  made  a 
party  his  unrecorded  deed  could  not  have  availed  him. 

The  case  of  Lamont  v.  Cheshire,  65  N.  Y.,  31,  cited  by  the 
plaintiff,  cannot  help  him.  It  is  true  that  the  decision  was 
made  under  a  statute  similar  to  ours,  but  as  the  statute  binds 
only  to  the  same  extent  as  if  the  incumbrancer,  or  grantee, 
had  been  made  a  party  to  the  action,  and  as  the  plaintift 


FEBRUARY  TERM,  1890.  365 


COLLINOWOOD    V.    BROWN. 


Lamout  had  actual  notice  of  the  unrecorded  deed,  it  was 
held  that,  under  the  laws  of  New  York,  he  must  take  sub- 
ject to  the  same.  The  doctrine  of  actual  notice  in  such  a 
case  does  not  obtain  in  North  Carolina.  Todd  v.  OutlaWy  79 
N.  C,  235,  and  the  authority  cited  can,  therefore,  have  no 
application  to  the  question  before  us. 

(1)  The  plaintiff*,  however,  contends  that  The  Code, 
§2*29,  does  not  apply,  because  the  formal  notice  therein 
required  was  not  filed,  and  for  the  further  reason  that  "our 
Courts  have  intimated  that  the  statute  only  applies  to 
foreign  countries."  In  Rollms  v.  Henry,  78  N.  C,  352; 
Badger  v.  Danid,  11  N.  C,  251 ;  Todd  v.  Outlaw,  79.  N.  C,  235, 
and  Spencer  v.  Oredle,  102  N.  C,  68,  also  Dancy  v.  Duiican, 
%  N-  C,  111,  cited  by  the  plaintiff*,  the  lan<ls  were  situated 
in  the  counties  where  the  actions  were  pending,  and  all  that 
the  Courts  decided  was  that  if,  in  such  cases,  the  pleadings 
sufficiently  indicated  the  property  and  the  character  of  the 
litigation,  the  rule  lis  pendens  would  operate.  It  is  insisted 
in  this  case  that  because  the  notice  was  not  filed,  the  com- 
mon law,  and  not  the  statutory  rule  of  lis  pendens,  applies, 
and  that  there  is  a  distinction  between  the  two  in  that  the 
formerdoes  not  operate  upon  prior  unrecorded  incumbrances. 

Conceding,  for  the  argument,  that  the  common  law  rule 
applies,  we  are  not  prepared  to  recognize  the  distinction 
contended  for. 

It  is  true  that  the  antecedent  equities  are  not  afflected  by 
the  rule,  but  the  interest  of  a  trustee  or  mortgagee  under  an 
unrecorded  deed  is  not  an  equity  in  this  sense,  and  this  is 
80  even  where  there  is  actual  notice.  Todd  w. Outlaw,  supra. 
The  title  in  such  cases,  as  we  have  said,  takes  eff'ect  as 
against  third  persons  only  from  registration,  and  we  are  of 
the  opinion  that  only  from  that  time  can  such  a  trustee 
or  mortgagee  be  considered  a  purchaser  under  the  rule. 
Such  is  the  ruling  in  Norton  v.  Birge,  35  Conn.,  250,  which  is 
approved  by  Mr.  Bennett  in  his  work  on  **  Lis  Pendens." 
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It  is  conceded  that  there  is  some  conflict  of  authority  upon 
the  subject,  but  it  is  believed  that  the  contrarj-  decisions  are 
influenced  in  some  of  the  States  by  the  doctrine  that  actual 
notice  of  an  unregistered  incumbrance  constitutes  an  equity, 
and  that  for  this  reason  the  rule  does  not  apply.  We  have 
seen  that  this  doctrine  does  not  prevail,  as  a  general  rule,  in 
this  State,  and  any  reasoning  founded  upon  it  must  neces- 
sarily be  fallacious 

We  do  not  deem  it  necessary,  however,  to  enter  into  an 
elaborate  discussion  of  the  various  decisions  upon  the  ques- 
tion, but  will  content  ourselves  with  quoting  the  language 
of  Mr.  Bennett  (section  302),  whose  conclusion,  we  think,  is 
more  in  harmony  with  the  spirit  of  our  registry  laws  as  con- 
strued by  this  Court.  He  says  that,  until  the  deed  is  recorded, 
"it  is  as  though  no  conveyance  were  made.  By  the  registry 
laws,  it  only  becomes  effective  by  filing  for  record  or  regis- 
tration If,  at  the  time  it  is  so  filed  for  record,  there  is  a 
pending  suit,  the  holder  of  such  a  deed  previously  withheld 
from  the  record  is  a  pendente  Ute  purchaser.  He  stands  upon 
no  better  ground  than  he  would  have  occupied  if  his  deed 
were  executed  at  the  moment  of  its  recording.  The  question 
is  whether,  at  the  time  the  law  determines  lis  pendens  commenm, 
it  had  become  effective  upon  the  property  involved.  If  the 
recording  laws  make  the  deed  void  as  to  such  claimant 
before  record,  the  Hh  pendens  had  become  effective  upon  the 
property.  This  is  the  substance  of  the  ruling  in  both  the 
cases  of  Norton  v.  Birge,  35  Conn.,  250,  and  Hoyt  v.  Jaiies.Si 
Wis.,  397,  and  the  reasoning  of  those  Courts,  as  well  as  that 
of  Justice  Dickey  (in  Grant  v.  Bennett,  96  III,  513)  seems  to 
me  unanswerable." 

In  view  of  the  fact  that  Curlin,  the  trustee,  had  actual 
notice  of  the  suit  and  filed  an  answer  therein  as  the  president 
of  the  King's  Mountain  Mining  Company,  the  remarks  of 
Chief  Justice  Dixon,  in  Hoyt  v.  Jones,  supra,  are  peculiarly 
appropriate.     "If  owners  will  omit  to  record  their  deeds, 
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and  will  keep  their  titles  concealed,  hoping  thereby  to  bring 
others  into  difficulty  and  peril,  it  is  time  they  were  made  to 
understand  that  the  blow  intended  for  the  title  of  another 
may  recoil  upon  and  break  and  destroy  their  own." 

This  case  also  presents  a  striking  illustration  of  one  of  the 
purposes  of  the  rule,  which  is  to  put  an  end  to  the  litigation 
and  to  give  due  effect  to  the  judgments  of  the  Courts.  If 
the  rule  did  not  apply  here,  Curtin,  by  withholding  his  deed 
from  the  record,  would  have  two  opportunities  of  contesting 
Bason's  title,  or,  in  the  words  of  Pearson,  C.  J.,  he  could 
"take  two  bites  at  the  same  cherry." 

We  are  of  the  opinion,  however,  that,  as  to  real  property, 
there  is  but  one  rule  of  lis  pendens  in  North  Carolina,  and 
that  the  provisions  of  The  Code  (§  229)  are  a  substitute  for 
the  common  law  rule.  When  the  Court  held,  in  the  cases 
cited,  that  it  was  not  necessary  to  file  a  formal  notice  of  lis 
pendens  when  the  action  was  pending  in  the  county  in  which 
the  land  was  situated,  we  do  not  understand  that  it  intimated 
that  two  rules  of  lis  pendens,  varying  in  their  extent  and 
operation,  prevailed  in  this  State. 

As  Byxum,  J.,  in  Todd  y.Ovt/aw,  supra,  very  justly  remarks: 
"  It  would  seem  that  the  purpose  of  our  statute  was  to  assimi- 
late the  law  of  lis  pendens  to  the  registration  laws  and  the 
docketing  of  judgments,  and  to  produce  consistency  and 
certainty  in  the  doctrine  of  constructive  notice."  This  con- 
sistency can  be  secured  by  holding,  as  we  do,  that  where  the 
action  is  brought  in  the  county  where  the  land  is  situated, 
and  the  pleadings  contain  "  the  names  of  the  parties,  the 
object  of  the  action,  and  the  description  of  the  property  to  be 
affected  in  that  county,"  that  this  is  a  substantial  compliance 
with  The  Code,  §  229,  as  to  the  filing  of  notice,  and  puts  in 
operation  all  of  the  provisions  of  the  statute.  There  is  no 
incongruity  in  thus  holding,  as  the  stgftute  simply  provides 
that  the  notice  shall  be  filed  with  the  Clerk,  and  the  phice 
of  filing  would  naturally  be  with  the  ))leadings  in  the  action. 


~\ 
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A  contrary  holding  would  produce  much  confusion  and 
inconsistency,  as,  for  example,  under  the  common  law  rule, 
if  the  real  estate  to  be  affected  by  the  judgment  or  decree 
were  situated  in  several  counties,  it  would  all  be  bound  by 
the  lis  pendens  arising  from  tlie  pendency  of  a  suit  in  the 
county  in  which  only  a  part  of  it  lies,  since  "  all  persons  are 
supposed  to  be  attentive  to  what  passes  in  Courts  of  Justice" 
(3  Atk.,  392);  whereas  the  plain  purpose  of  the  statute  was 
to  modify  the  rule  so  as  to  require  notice  in  all  counties 
where  the  real  estate  is  situated. 

Again,  it  is  hardly  probable,  in  view  of  the  legislation  in 
England  and  many  of  the  United  States,  dictated  by  the 
demands  of  public  convenience  and  necessity  and  commerce, 
that  this  important  statute  was  only  to  apply  in  those  rare 
instances  where  suits  aflFecting  real  property  were  brought  in 
counties  in 'which  the  land  was  not  situated. 

The  rule  of  lis  pendens  is  often  regarded  as  harsh  in  its 
operations,  but  it  is  universally  admitted  to  be  based  upon 
public  policy  imperatively  demanded  by  a  necessity  which 
can  be  met  and  overcome  in  no  other  manner.  Freeman  on 
Judgments,  191.  Where,  however,  its  rigors  may  be  softened, 
and  at  the  same  time  its  advantages  preserved,  it  is  the  duty 
of  the  Legislature  to  act,  as  it  has  done  in  this  State,  for  the 
protection  of  purchasers  and  subsequent  incumbrances. 

3.  The  plaintiff  further  contends  that  even  if  the  statutory 
rule  applies,  he  is  not  concluded,  as  the  complaint  in  the 
action  against  the  King's  Mountain  Mining  Company  only 
alleged  that  the  plaintiff  Bason  was  entitled  to  the  possession, 
and  that  as  the  deed  in  trust  was  recorded  before  the  com- 
plaint was  amended  so  as  to  charge  ownership,  there  was  no 
lis  pendens  as  to  the  title  until  that  time.  There  would  be 
great  force  in  this  position  {Harkey  v.  Houston,  65  N.  C,  137), 
but  for  the  answer  of  the  defendant  company,  which  was 
filed  before  the  recording  of  the  deed,  and  which  put  the 
title  to  the  property  in  issue.     Falls  v.  Gamble,  66  N.  C.,4:55. 
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Our  conclusion,  therefore,  is,  that  the  plaintiff  is  concluded 
by  the  judgment  in  the  action  of  Bason  v.  The  King^H  Moun- 
tain  Mining  Company,  B.nd  that  for  this  reason  he  is  not  enti- 
tled to  recover. 

Affirmed. 


*J.  W.  MERRIMON  v.  COMMISSIONERS  OF  HENDERSON  COUNTY. 

CoMs  in  Criminal  Proceedings — Justice's  Court — Frivolous  and 
Malicious   Prosecutions  —  Costs    of    Witnesses  —  The    Code, 

§§  89o,  .rrr>6. 

In  brief,  the  law  as  to  costs  in  criminal  cases  before  a  Justice  is — (1).  If 
the  defendant  is  convicted  he  is  taxed  with  the  coats.  2.  If  defend- 
ant is  acquitted,  or  proceedings  dismissed,  the  complainant  is 
taxed  with  the  costs,  if  the  prosecution  is  adjudged  frivolous  or 
malicious,  and  may  be  imprisoned  for  non-payment  thereof.  3.  If 
the  prosecution  fails,  and  is  not  adjudged  frivolous  or  malicious, 
no  costs  are  taxable.  4.  When  the  Justice  has  final  jurisdiction, 
if  defendant  is  convicted  and  appeals  to  the  Superior  Court, 
this  is  a  case  **  commenced  *'  before  the  Justice,  and  is  governed  by 
section  895,  and  the  county  is  not  liable  for  costs  in  either  Court. 
5.  When  the  Justice  has  not  final  jurisdiction,  if  the  evidence  is 
sufficient  to  bind  the  defendant  over  to  the  Superior  Court,  the 
costs,  including  those  of  the  Justice's  Court,  are  adjudicated  by 
the  Superior  Court. 

This  was  a  civil  action,  tried  at  the  Spring  Term,  1889, 
of  Henderson  Superior  Court,  before  Brown,  J. 

The  case  came  up  by  appeal  from  a  Justice's  Court  over- 
ruling defendant's  demurrer,  and  giving  judgment  for 
plaintiff.  The  Superior  Court  sustained  the  ruling  of  the 
Magistrate,  and  gave  judgment  for  plaintiff. 

The  defendant  appealed. 

*  Merrimon.  C.  J.,  did  not  sit. 

106—24 


370  IN  THE  SUPREME  COURT. 


MERRIHON  l\   COMMLSSIONERS. 


The  C9mplaint  alleges  that  the  defendant's  county  is 
indebted  lo  him  in  the  sum  of  $13.95  and  interest,  by  virtue 
of  divers   cost  bills  due   him  as  Justice  of  the  Peace  in 

« 

criminal  proceedings  held  before  him,  in  which  there  were  no 
prosecutors  whatever,  the  aflSdavits  upon  which  the  warrants 
were  issued  having  been  made  by  the  Sheriff  of  the  county 
in  two  years,  and  all  in  cases  terminated  in  his  Court. 

Defendants  demurred,  for  that  the  complaint  did  not  state 
a  cause  of  action. 

Mr.  S.  V.  Pickens y  for  plaintiflF. 
Mr.  W.  A.  Smithy  for  defendant. 

Clark,  J.:  The  Code,  §895,  is  as  follows:  "The  party 
convicted  in  a  criminal  action,  or  proceeding,  before  a  Jus- 
tice, shall  always  be  adjudged  to  pay  the  costs,  and,  if  the 
party  charged  shall  be  acquitted,  the  complainant  shall  be 
adjudged  to  pay  the  costs;  and  may  be  imprisoned  for  the 
non-payment  thereof  if  the  Justice  shall  adjudge  that  the 
prosecution  was  frivolous  or  malicious.  Bid  in  no  ac^im.or 
proceeding,  commenced  or  tried  in  the  Court  of  a  Justice  of  tk 
Peace,  shall  the  C(,wdy  he  liable  to  pay  any  costs.^^  The  last 
paragraph  of  this  section  is  decisive  of  the  plaintiff's  claim. 
The  right  to  costs,  as  against  the  county,  even  of  a  witness 
for  his  attendance,  is  not  inherent,  but  is  acquired  by  virtue 
of  the  statute  law\  No  qunntum  mervit  could  be  maintained 
by  him,  nor  by  any  offictT  for  fees.  The  statute  not  only  does 
not  give  the  plaintiff  a  claim  against  the  county  for  his  fee?, 
but  expressly  exempts  it  from  any  liability  therefor. 

Prior  to  1868,  Justices  of  the  Peace  received  no  fees  in 
any  case,  but  served  pro  honore.  By  the  change  then  intro- 
duced, fees  were  allowed  them.  By  ch.  92,  Acts  1879,  the 
Legislature  restored  the  former  practice  to  the  extent  of 
taking  away  the  fees  in  criminal  cases  tried  or  commenced 
before  the  Justice,  except  where  the  defendant  is  convicted 
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and  senteuced  to  pay  costs,  or  the  prosecution  is  adjudged 
frivolous  or  malicious,  and  the  complainant  is  adjudged  to  pay 
them.  The  semicolon  improperly  used  in  section  895  is  calcu- 
lated to  mislead  by  conveying  the  impression  that  the  com- 
plainant is  to  be  taxed  with  the  costs  in  every  case  in  which  the 
defendant  is  not  convicted.     Reference  to  section  3756  shows 
that  such  is  not  the  case,  for  it  is  there  provided  that  "no  [)rose- 
cutor  or  complainant  shall  pay  any  costs,  unless  the  Justice 
shall  find  the  prosecution  frivolous  or  malicious."    Omitting 
the  semicolon,  section   895,  construed   in  connection  with 
section  3756,  means  that  the  defendant  shall  i»ay  the  costs, 
if  the  prosecution  is  adjudged  frivolous  or  malicious,  and  he 
may  be  imprisoned  if  they  are  not  paid      There  is  no  hard- 
ship imposed  on  a  Justice  by  this.     The  Codcy  §§1133  and 
1134,  requires  the  Justice,  before  issuing  a  warrant,  to  exam- 
ine the  complainant  on  oath.     Even  in  cases  where  a  party, 
in  the  emergency  mentioned  in  sections  1124, 1125  and  1126, 
is  arrested  without  warrant,  section  1130  requires  that  he 
shall  be  brought  immediately  before  a  magistrate,  who,  on 
proptr  proof,  shall  issue  his  warrant.     If  the  justice  shall 
comply  with  the  statute,  by  carefully  examining  the  com- 
plainant, on   oath,  before  issuing   his  warrant,  few   cases 
would  arise  in  which  be  would  not  have  judgment  for  his 
fees,  either  from  the  evidence  proving  suflBcient  to  convict 
or  bind  over  the  defendant,  or  from  it  being  demonstrated 
that  the  complainant  should  be  taxed  with  the  costs  for 
instituting  a  malicious  or  frivolous  prosecution.     In  the  very 
few   cases  in  which    judgment,  in  justice,  should  not  be 
granted  either  against  the  defendant  or  the  prosecutor,  it  was 
deemed  better  that  the  Justice  should  serve  his  country  as 
his  predecessors  did  of  yore,  pro  honore,  than  subject  the 
public  to  the  abuses  liable  to  result,  and  which  experience 
showed  did  result,  from  taxing  the  county  with  the  costs  in 
every  case  which  any  magistrate,  on  insufficient  grounds, 
should  see  fit  to  investigate.     The  last  paragraph  of  section 
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895  is  also  intended,  evidently,  to  cut  off  claims  against  the 
county  in  cases  where  the  defendant,  convicted  before  a  Jus- 
tice, is  discharged  as  an  insolvent. 

As  to  those  cases  in  which  the  magistrate,  after  investiga- 
tion, binds  the  defendant  over  to  Court,  we  do  not  under- 
stand that  the  word  *'  commenced  "  applies  to  them.     Section 
895  applies  only  to  cases  finally  disposed  of  before  the  Jus- 
tice, i.  €.,  either  by  convicting  the  defendant  or  acquitting 
him  for  want  of  suflScient  evidence  to  bind  over  or  convict 
The  word  "commenced"  applies  to  cases  of  which  the  Justice 
has  final  jurisdiction,  but  which  are  carried  by  appeal  to  the 
Superior  Court.     Such  cases  are  still  governed  by  section 
895,  and  the  costs  in  neither  Court  can  be  taxed  against  the 
county.     They  must  be  taxed,  if  at  all,  against  the  defend- 
ant or  the  prosecutor.     When  the  defendant  is  bound  over 
to  Court,  upon  a  preliminary  examination,  the  case  becomes 
a  proceeding  of  the  Superior  Court,  and  costs,  including 
costs  in  the  Justice's  Court  for  the  preliminary  investigation, 
are  governed  by  The  Code,  §  733,  et  sequitur,  relative  to  costs 
in  the  Superior  Court.     Section  736,  in  regard  to  the  Justice 
making  out  bills  of  costs  in  cases  in  which  the  county  is 
liable,  and  the  reference  in  section  739  to  payment  by  the 
county  of  Justices*  fees  has  reference  to  such  cases  only.   The 
extent  to  which  the  county  is  liable  for  costs  in  cases  dis- 
posed of  in  the  Superior  Court  was  decided  in  SUxie  v.  Mou- 
sey, 104  N.  C,  877. 

The  fact  that  the  warrant  here  was  issued  ^n  complaint  of 
the  Sheriff  makes  no  difference.  He  stands  on  no  different 
footing  from  any  otlif  r  complainant.  He  must  make  oath 
and  be  examined  as  to  the  complaint  like  any  other.  If  the 
prosecution  fails,  he,  just  as  any  other  complainant,  will  be 
taxed  with  the  costs,  if  the  prosecution  should  be  adjudged 
frivolous  or  malicious,  and  is  liable  to  imprisonment  for 
non-payment.  If  such  judgment  is  improperly  made,  the 
prosecutor  has  the  protection  of  having  the  finding  reviewed, 
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)  Superior  Court.     State  v.  Hamilton,  at  this 

e  said  applies  equally  to  the  fees  of  witnesses 
'e  the  Justice,  in  cases  finally  disposed  of 
inal  judgment,  or  by  a  refusal  to  bind  over. 
883,  eh.  86,  witnesses  before  the  Justice  in 
eceived  no  compensation,  and  now,  in  con- 
)n  895,  they  are  only  allowed  pay  in  criminal 
lent  against  the  defendant,  if  convicted,  or 
plainant,  if  taxed  with  the  costs,  when  the 
found  frivolous  or  malicious.  The  Code, 
f,  the  law  as  to  costs  in  criminal  cases  before 
If  the  defendant  is  convicted  he  is  taxed 
2.  If  defendant  is  acquitted,  or  proceedings 
complainant  is  taxed  with  the  costs,  if  the 
djudged  frivolous  or  malicious,  and  may  be 
non-payment  thereof,  o.  If  the  prosecution 
adjudged  frivolous  or  malicious,  no  costs  are 
ben  the  Justice  has  final  jurisdiction,  if  de- 
leted and  appeals  to  the  Superior  Court,  this 
menced"  before  the  Justice,  and  it  is  gov- 
1  895,  and  the  county  is  not  liable  for  costs 
5.  When  the  Justice  has  not  final  jurisdic- 
euce  is  sufficient  to  bind  the  defendant  over 
Court,  the  costs,  iucluding  those  of  the  Jus- 
adjudicated  by  the  Superior  Court, 
r  should  have  been  sustuined. 

Error. 
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JOSIAH  HODGES  v.  C.  W.  HODGES. 

Evidence — Hearsay — Infant — Deed — Anf^  Litem  Motam-^New 

Trial, 

1.  It  was  material  to  inquire,  in  a  civil  action  to  recover  land,  if  one  H. 

was  an  infant  at  the  time  she  executed  a  certain  deed  in  1862. 
To  prove  she  was  not,  plaintiff  offered  evidence  of  one  i)vho  heard 
his  mother  say  that  H.  was  horn  in  1845.  It  was  not  shown 
that  the  declarations  were  made  ante  litem  motam^  or  that  the 
person*  making  them  was  dead :  Held^  that  such  evidence  was  not 
admissible,  and  its  admission  entitles  the  party  injured  to  a  new 
trial. 

2.  Where  these  preliminary  facts  (if  facts)  are  not  shown,  specific  objec- 

tion is  not  required — mere  general  objection  is  sufficient. 

This  was  a  civil  action,  for  the  recovery  of  real  property 
tried  at  the  August  Term,  1889,  of  Mecklenburg  Superior 
Court,  before  Connor.  J. 

Mr,  a  W.  Tilleft,  for  plaintiff. 
Mr.  P.  /A  Walker y  for  defendant. 

Shepherd,  J.:  It  became  material  on  the  trial  of  this 
action  to  ascertain  whether  Mrs.  M.  A.  Hodges  was  an  infant 
when  she  executed  the  deed  of  July,  1862. 

For  the  purpose  of  proving  that  she  was  under  the  age  of 
twenty-one  years  at  that  time  the  plaintiff  introduced  D.  C. 
Pharr,  who  testified  that  he  had  heard  his  mother  sav  that 
the  said  M.  A.  Hodges  was  born  in  1845.  This  was  objected 
to,  and  the  objection  being  overruled  the  defendant  excepted. 

The  rule  which  admits  such  hearsay  declarations  is  clearly 
defined  by  the  authorities,  and  it  is  well  settled  that,  as  pre- 
liminary to  their  admission,  it  must  be  affirmatively  shown 
that  they  were  made  ante  litem  motam. 

"It  is  necessary  that  they  should  have  been  made,  not 
only  without  any  view  of  benefiting  the   person   making 
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vithoiit  a  view  of  benefiting  any  other."  Mor- 
i  Hawks,  95. 

case  the  declarations  of  Mra.  Morgan  were 
e  it  was  not  shown  when  they  were  made, 
,  saying  that  "  f'lr  aught  that  appears  to  the 
might  have  been  made  on  that  very  day  on 
losition  was  taken,  and  with  a  view  to  this 
*     At  ail  events,  it  does  not  appear  to  have 

litem  motarn."  Best's  Principles  Ev  ,  476,  and 
lot  shown,  in  our  case,  when  the  declarations 
d  it  was,  therefore,  error  on  the  part  of  the 
ing  them.    Anotlier  rerjuirement  is,  that  the 

be  dead.  1  GreenleafEv.,  103-104;  Moffiiv. 
t  Ired.,  185;  CtemenUv.  Hunt,  I  Jones,  400; 
8  Ev.,  476. 

uld  have  been  shown  before  the  witness  was 
jtily  as  to  the  declaration,  and  itwa^  not  nec- 

defendant  should  have  assigned  his  objec- 
'.  The  general  objection  was  sufficient.  Stale 
t3  N.  C,  337. 

the  plaintiff  fail  to  show  that  the  declarant 
t  appeared  from  the  cross-examination  that 

living. 

sons  there  should  be  a  new  trial. 


376  IN  THE  SUPREME  COURT. 


Coffin  v.  Cook. 


ALABAMA  COFFIN,  W.  F.  COFFIN  et  al.  v.  G.  A.  COOK. 

Action  to  Recover  Land  —  Special  Proceeding  —  Guardicn  ad 
litem — Service  on  Infanta — Irregularities — Motion. 

1.  In  an  action  for  the  recover j  of  the  possession  of  land,  defendant. 

in  support  of  his  title,  offered  in  evidence  a  special  proceeding 
and  order  for  sale  of  land  for  assets  and  deed  thereunder,  to  which 
plaintiff  objected  because  it  did  not  appear  that  the  guardian  ad 
litem  appointed  for  the  feme  plaintiff,  who  was  a  party  to  the 
proceeding,  was  served  with  summons,  or  appeared  or  filed  anj 
answer.  Summons  was  served  upon  the  infant  according  to  law: 
Held,  there  was  not  sueh  irregularities  as  made  the  proceeding 
void. 

2.  At  most,  such  proceedings  were  only  voidable,  and  could  not  be 

attacked  collaterally  except  for  fraud  or  by  motion  in  the  cause 
when  made  in  apt  time. 

3.  The  fact  that  the  purchase-money  was  not  paid  until  three  months 

after  sale,  and  that  deed  was  not  made  directly  to  the  bidder  in 
accordance  with  the  order  of  sale,  but  to  a  third  party,  who 
advanced  the  money  for  him,  were  not  such  as  the  plaintiff  (the 
petitioner)  could  complain  of,  after  the  lapse  of  years,  even 
though  it  might  have  been  the  duty  of  the  Court,  if  the?e  facts 
had  thus  api^eared,  to  have  sot  aside  the  sale. 

4.  When  the  executor,  in  this  case,  exercised  a  power  conferred  by  an 

order  of  the  Court  in  the  execution  of  the  deed,  but  failed  to  recite 
therein  the  source  of  his  authority,  the  implication  is  that  he  exer- 
cised the  power  so  conferred. 

This  was  a  civil  action,  tried  at  Fall  Term,  1889,  of 
Mecklenburg  Superior  Court,  before  Connor,  /.,  for  the 
possession  of  some  land. 

Th%  facts  are  set  out  in  the  opinion. 

Mem-s.  E.  T.  Cansler  (by  brief),  A.  BurweU  and  P.  D,  Walter, 
for  plaintiflF. 

Mr.  C.  W.  Tillett,  for  defendant. 

Merrimon,  C.  J. :  The  plaintiffs  sho\Ved  apparent  title  to 
the  land  described  in  the  complaint.  The  defendant  relied 
upon  the  validity  and  sufficiency  of  orders  and  the  judg- 
ment in  a  special  proceeding,  wherein  the  feme  plaintiffs 
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eiidant,  to  sell  tliis  land  to  make  assets  to 
testator  therein  named.  He  contends  that 
nentioned  was  valid,  and  at  the  sale  therein 
purchased  it,  paid  the  purchase- money  and 
of  conveyance  therefor  under  and  in  pur- 
der  of  the  Court  sufficient  to  put  the  title  to 

insist "  that  said  special  proceedings  are  void, 
mons  was  served  on  H.  K.  Reid,  guardian 
f(me  plaintiffs,  who  were  infant  defendants 
roceeding,  and  that  said  guardian  did  not 
er  in  said  special  proceeding,  and  further, 
■  the  motion  to  appoint  said  guardian  was 
afants." 

m  the  record  of  the  special  proceeding  that 
Ts  were  defendants  therein — one  of  the  age 
ther  of  four  years;  that  "notice  issued  to" 
W.  K.  Reid  was  appointed  guardian  ad  litem 
oes  not  appear  affirmatively  that  he  was 
ess,  nor  that  he  answered  for  his  wards.  It 
I  the  record  that  a  summons  was  issued  for 
,  and  that  the  Sheriff  returned  the  same  as  to 
:  "Executed  August  25,  1870,  by  delivering 
una  and  Teresa  Downs,  who  are  infants"; 
rned  that  he  had  served  the  same  by  deliv- 
to  Nancy  Downs,  mother  of  Alabama  and 
■ho  are  infants."  Such  service  was  made  as 
e  statute  (The  Code,  §217,  par.  2),  declaring 
ummons  shall  be  made  on  minors.  Regu- 
ian  ad  lilem  should  have  been  served  with 
copy  of  the  complaint  (Tfie  Code,^  181),  and 
!  made  answer  for  the  infant  defendants 
as  not  done,  so  far  as  appears.  There  was, 
rregularity.  The  presumption,  however,  is 
n  was  regularly  appointed,  and  that  he  took 
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notice  of  his  appointment,  nothing  to  the  contrary  api)€ar- 
ing  in  the  record. 

But  such  irregularity,  if  it  existed,  did  not  render  the 
special  proceeding,  or  the  orders,  judgment  and  other  pro- 
ceeding therein  void.  The  Court  obtained  jurisdiction  by 
virtue  of  the  service  of  process—the  summons.  The  infant 
defendants  were  before  the  Court,  and  the  presumption  is  in 
favor  of  the  sufficiency  and  validity,  of  what  was  done  in 
the  course  of  the  proceeding.  At  most,  the  orders  and 
judgment  were  only  voidable,  and  they  could  not  be 
attacked  collaterally;  this  could  be  done  only  by  proper 
motion  in  the  proceeding,  except  that  the  same  might  be 
attacked  for  fraud  by  an  independent  action  brought  for 
that  purpose.  England  v.  Gamer,  90  N.  C,  197;  Hare  v. 
HoUoman,  94  N.  C,  14;  Sumner  v.  SessomSy  94  N.  C,  371; 
Syme  v.  Trke,  96  N.  C,  243;  Tyson  v  Bdcher,  102  N.  C,  112. 

On  the  trial  it  was  admitted  that  the  petitioner  (executor), 
in  the  special  proceeding  mentioned,  sold  the  land  therein 
specified — that  now  in  controversy — in  pursuance  of  the 
order  of  sale  therein ;  that  before  the  day  of  sale,  the  defend- 
ant had  expressed  his  willingness  to  bid  $5.50  per  acre  for 
the  land;  that  on  the  day  of  sale,  he  was  not  present  at  the 
sale;  that  the  petitioner  requested  one  J.  M.  Beavers  to  bid 
that  price  for  the  land,  and  he  did ;  that  the  sale  so  made 
was  reported ;  that  no  part  of  the  purchase-money  was  paid 
that  day,  or  at  the  time  of  the  order  for  confirming  the  sale; 
that  said  Beavers  never  made  any  assignment  of  his  bid, 
and  his  was  the  only  bid;  that  on  the  day  of  the  sale 
defendant  had  notice  that  he  had  so  bid  for  the  land  at  the 
petitioner's  request,  and  that  no  part  of  the  purchase- money 
had  been  }>aid ;  that  about  three  months  after  the  sale,  the 
petitioner  notified  the  defendant  that  he  must  pay  the 
purchase-money;  that  an  arrangement  was  then  made  in 
pursuance  of  which  John  T.  Downs  advanced  the  money 
and  took  a  deed  from  the  petitioner,  with  the  understand- 
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that  he  would  convey  the  land  to  the  defendant  upon 
payment  to  him  of  the  money  he  so  advanced  ;  that  the 
mdant  afterwards  so  paid  the  money  and  took  title  for 

land  from  said  Downs ;  that  the  money  so  paid  to  the 
tioner  was  applied  to  the  discharge  of  the  debts  of  the 
alnr  mentioned  in  the  special  proci-eding;  that  the  defend- 

paid  the  petitioner  rents  for  the  land  until  Downs  took 
deed  therefor, 
'he  jury  found,  by  their  verdict,  that  the  said   Beavers 

otf  the  land  for  the  defendant,  and  that  the  price  bid 
refor  was  a  fair  price  for  it  on  the  day  of  the  sale. 
'he  order  of  sale  directed  that  the  land  be  sold,  one  half 
he  price  bid  to  be  paid  at  once,  the  balance  to  be  due  at 
months,  secured  by  bond  and  security.  The  petitioner 
jrted  the  sale  to  the  Court,  and  that  the  jiurchaser  had 
iplied  with  the  terms.  Affidavits  were  iiled  stating  that 
land  Fold  for  a  fair  price.  Thereupon,  the  Court  con- 
led  the  sale,  and  directed  the  petitioner  "to  collect  the 
ley  when  due  and  make  title  to  the  purchaser." 
'he  plaintiffs  insisted,  secondly,  that  in  view  of  the  facts 
3  appearing,  the  sale,  the  order  conBrmiiig  the  same,  and 
deed  executed  by  the  petitioner  in  pursuance  thereof, 
e  void,  or,  at  all  events,  voidable,  in  the  discretion  of  the 
!  plaintiffs. 

Ve  think  this  contention  rests  upon  no  substantial  fouuda- 
I.  There  was  some  iregularity — want  of  good  faith  on 
part  of  the  petitioner  as  to  the  report  of  the  sale  of  the 
],  and  some  delay  in  the  payment  of  the  purchase  money, 
not  to  such  extent  as  to  prejudice  materially  the  rights 
iny  party  interested.  If  the  pertinent  facts,  as  they  now 
ear,  bad  been  made  to  appear  to  the  Court  shortly  after 
making  of  the  order  confirming  the  sale,  it  might,  per- 
s,  have  set  it  aside  and  ordered  a  re  sale;  but  it  certainly 
Id  not  do  so  after  the  money  had  been  [>aid  and  applied 
he  payment  of  the  debts  of  the  testator  of  the  petitioner. 
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and  after  the  lapse  of  years.  The  property  was  sold,  after 
due  notice,  at  fair,  open  sale;  it  brought  a  fair  price;  the 
price  was,  after  some  delay,  paid  and  the  money  duly 
applied.  The  mere  facts  that  the  petitioner  suggested  to  the 
defendant  that  he  buy  the  land,  that  defendant  said  he  would 
bid  the  price  mentioned,  that  in  his  absence  on  the  day  of 
sale  the  petitioner  requested  a  third  person  to  bid  the  price 
named  for  the  defendant,  not  for  himself,  were  not,  of  them- 
selves fraudulent.  They  could  not,  in  their  natures,  nec«j- 
sarily  affect  the  plaintiff's  or  any  person  interested  adversely. 
The  petitioner  did  not  buy — he  was  not  to  share  in  the  pur- 
chase or  to  be  benefited  in  any  way — his  purpose  was  to 
sell  the  land  for  the  purposes  contemplated  by  the  law;  the 
land  brought  a  fair  price;  it  does  not  appear,  it  is  not  sug- 
gested, that  it  w^as  worth  or  would  have  brought  more  but 
for  the  facts  complained  of 

The  person  who  made  the  bid  for  the  land  was  not  the 
purchaser — the  defendant  was.  It  was  not  essential  that  the 
bidder  should  know  who  was  the  purchaser,  if  the  latter  was 
known  to  the  seller.  Nor  could  the  fact  that  the  sale  was 
reported  as  that  of  the  bidder  prejudice  the  defendant. 
Certainly  it  could  not  if  the  bidder  did  not  interfere;  and 
he  did  not. 

The  arrangement  by  which  Downs  took  the  title  tempora- 
rily, and  paid  the  purchase-money  for  the  benefit  of  the 
defendant,  did  not  at  all  concern  the  plaintiffs.  The  pur- 
chaser at  the  sale — the  defendant — having  paid  the  purchase- 
money,  might  direct  the  petitioner  to  convey  the  title  to 
Downs,  or  such  person  as  he  might  indicate.  In  that  case, 
the  right  to  have  the  title,  or  to  direct  it  to  be  made  to  some 
particular  person,  was  that  of  the  purchaser.  Sinithx.  KeUey, 
3  Murph.,  507;  Ward  v.  Lomndes,  96  N.  C,  381,  and  cases 
there  cited. 

It  is  further  contended  that  the  deed  from  the  petitioner 
to  Downs  does  not  recite  or  sufficiently  refer  to  the  order  by 
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he  executed  the  same,  and,  therefore  it  is 
did  not  pass  the  title  to  the  land.  This 
ntioii  is  not  tenable.  The  special  proceed- 
the  petitioner  as  executor  of  James  B,  Grif- 
id  all  the  orders  and  the  judgment  therein 
y  entitled.  The  deed  so  describes  the  peti- 
■urports  and  professes  to  exercise  authority 
ich  executor,  to  make  the  deed.  The  impli- 
that  he  exercises  such  authority  as  he  might 
«  as  such  executor,  and  the  deed  contem- 
es  to  such  authority,  the  order  in  the  pro- 
j  him  to  collect  the  purchase- money,  when 
iile  to  the  purchaser.  If  it  appears  that  the 
3d,  that  is  sufficient  without  formal  recitals. 
*e  convenient  and  useful  in  most  cases,  as 
rpose  more  certainly  to  exercise  the  power, 
.3  well  to  point  to  evidence  of  it.  Indeed,  in 
als  are,  in  some  measure  and  for  some  pur- 
Judgment  affirmed. 


.HELM  V.  ISAAC  BURLEYSON  a 


—  Probate  —  Prayer  for  Instrmliom  —  Ohjec- 
1  Apt   Time — Riparian  Ownership. 


living  the  title  to  land,  objection  to  the  introduction 
evidence  will  not  Ira  BUBtainud  unlesH  the  probate  Ib 


ard  to  it  may  be  raised  after  its  introductioD  ttj 


n 
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3.  The  defendant  objected  to  the  introduction  of  a  deed  bj  plaintiff 

without  stating  his  grounds.  The  plaintiff  introduced  other  evi- 
dence tending  still  further  to  validate  the  deed.  Defendant  did 
not  ask  any  instruction  as  to  the  effect  and  character  of  the  deed: 
Held,  he  cannot  for  the  flrpt  time  in  this  Court  raise  objection 
that  the  deed  was  only  evidence  of  color  of  title,  or  that  it  cculd 
not  be  considered  at  all. 

4.  In  1845  a  creek  ran   through  the  lands  of  one  A.,  but  was  not  a 

boundary.  In  1858  the  creek  was  made  a  dividing  line,  in  part 
between  two  of  his  lieirs.  The  question  in  an  issue  of  title 
between  those  claiming  under  them  was.  whether  the  creek 
changed  its  bed  after  the  division:  Held,  that  evidence  of  where 
the  creek  ran  in  1845  was  not  evidence  of  where  it  ran  in  1858. 
Only  the  changes  which  occurred  since  the  division  in  1858  were 
material. 

5.  Admission  of  such  evidence  was  calculated  to  mislead  the  jury,  and 

there  should  be  a  new  trial  upon  the  issues  involved. 

6.  Where  there  whs  an  iss^ue  of  damages  for  erecting  a  dam  upon  the 

bank  of  a  creek,  so  that  the  water  **  eddied ''  and  overflowed  plam- 
tiff's  land  on  ihe  other  side,  it  appeared  that  the  plaintiff  bad 
also  previously  erected  a  dam  wnich  caused  the  defendant  to  hare 
to  erect  one  for  the  protection  of  his  land,  the  Court  charged  the 
jury:  "While  it  is  true  a  riparian  owner  may  erect  bulwarks  to 
protect  his  property  from  injury  by  the  stream,  he  can  only  do 
so  when,  by  the  exercise  of  reasonable  care,  it  can  be  done  without 
injury  to  others" :  Held  to  be  error. 

7.  The  defendant  stands  in  a  better  condition  in  this  respect  than  if  he 

had  taken  the  initiative  and  built  his  dam  first,  and  if  his  dam 
was  necessary  to  prottct  him.  and  caused  plaintiff  injury,  he  is 
not  liable. 

This  was  a  civil  action,  tried  at  February  Special  Tenn, 
1887,  of  the  Superior  Court  of  Cabarrus  County,  before 
Boy  kin  y  J. 

The  plaintiff  declared  upon  these  causes  of  action  as  fol- 
lows: 

1.  That  he  is  the  owner  of  the  following  described  tract 
of  land,  situate  in  this  county,  viz:  Beginning  at  two  white- 
oaks  on  Whitens  line,  near  the  creek;  runs  thence  with  the 
line  south  7  east  68 J  poles  to  a  stake;  then  north  74  east  68 
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ak  (W.   Boat's  heirs'  corner);  then   north   7 

34  jiotes  to  a  stone;  then  south  65  east  54 
wood  on  the  bank  of  the  creek  (Bosl's  heirs' 
orth  62  east  20  poles  with  the  creek  to  a 
ek ;  then  south  72  east  15  poles  to  a  stake 
)rner);  then  north  21  west  30  poles  to  a  per- 
Bost'a  otlier  corner,  in  an  old  field);  tlien 
;  32i  ]>oles  to  a  stone  in  the  rond  (A.  Host's 
orth  81 J  west  lOi  poles  to  the  center  of  a 
irner);  then  north  45  east  4  poles  to  «  locust 
corner);  then  north  46  west  20  poles  to  a 
nk  of  a  gully;  then  south  63  west  45i  poles 
>n  the  bank  of  the  creek ;  thence  with  the 

the  creek  68  poles  to  the  beginning. 

>r  about day  of ,  1881,  the 

igfully  entered  upon  said  tract  of  land,  and 
bank  of  the  creek  erected  a  dam,  or  placed 

that  the  water  in  said  creek  was  diverted,  in 
t  or  high   water,  from  the  channel  of  the 

consequence  of  said  dam,  or  obstructions 
gi^atly  damaged  plaintiff's  lands  on  the 
id  creek,  to  wit,  to  the  amount  of  five  hun- 

cause  of  action,  plaintiff  alleges — 

the  owner  of  the  tract  of  land  described  in 

)f  his  first  cause  of  action. 

3r  about day  of -,  1881,  the 

gfully  entered  upon  the  said  tract,  cut  down 

1   down   the  grass,  and  other  wrongs  did  to 

'  land,  greatly  to  plaintiff's  injury,  to  wit,  to 

}De  hundred  dollars. 

ause  of  action,  plaintiff  alleges — 

3  the  owner  of  the  tract  of  land  described  in 

of  his  first  cause  of  action. 
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2.  That,  on  or  about  the day  of ,  1881,  the 

defendant  erected  on  the  north  bank  of  the  creek  known  as 
"North  Anderson's  Creek,"  a  wall  and  other  obstructions, so 
that  in  times  of  freshet  or  high  water,  in  consequence 
of  said  wall  and  obstructions,  the  water  of  said  creek  was 
caused  to  overflow  and  flood  the  lands  of  plaintiff  lying 
on  the  south  side  of  said  creek,  to  his  great  damage,  lo  wit, 
five  hundred  dollars 

Wherefore,  plaintiff  demands  judgment  for  five  hundred 
dollars,  his  first  cause  of  action ;  for  one  hundred  dollars, 
his  second  cause  of  action,  and  for  five  hundred  dollars,  his 
third  cause  of  action,  and  for  costs. 

The  following  are  the  issues  submitted  to  the  jury  and  the 
answers  thereto: 

1.  Did  the  defendant,  in  1881,  enter  unlawfully  on  the  plain- 
tiff *s  lands  described  in  the  complaint,  and  cut  and  destroy 
timber  thereon,  as  alleged  in  the  complaint?    Ans.  Yes. 

2.  What  damages,  if  any,  has  the  plaintiff  sustained 
thereby  ?     Ans.  Twenty-five  dollars. 

3.  Did  the  defendant,  in  1881 ,  unlawfully  build  a  wall  and 
other  obstructions  on  the  north  side  of  Anderson^s  Creek,  as 
alleged  in  the  third  cause  of  action,  whereby  the  water  of 
Anderson's  Creek  was  caused  to  overflow  the  plaintiff  s  land, 
as  alleged  in  the  third  cause  of  action  ?     Ans.  Yes. 

4.  What  damage,  if  any,  has  the  plaintiff  sustains! 
thereby?     Ans.  Forty  dollars 

The  plaintiff  offered  several  deeds  as  evidence  of  title, 
which  are  not  necessary  to  mention.  Among  the  number 
was  one  from  R.  W.  Allison,  Clerk  and  Master,  to  Allen 
Boyer.  The  defendant  objected  to  the  introduction  unthoul 
stating  the  grounds  of  objection,  and  the  plaintiff  offered 
certain  records  of  the  Court  of  Equity  tending  to  show  that 
the  deed  was  executed  under  a  decree  of  said  Court.  It 
does  not  appear  that  the  defendant  subsequently  asked  any 
instruction,  or  in  any  way  elicited  the  opinion  of  the  Court 
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.he  record,  or  whether  the  deed  from  Allisou 
color  of  title  or  as  a  link  in  the  plaintiff's 

I  introduced  as  a  witness,  and  testiHed,  iu 
e  was  present  at  the  snrvey  of  the  Andrew 
at  the  channel  of  the  creek  at  that  time 
in  the  diagram.  He  al^o  testified  as  to  the 
land  before  the  same  was  owned  by  Andrew 
id  N.  McEacliern, 

xamined  by  the  defence  aa  to  the  location 
J,  and  the  extt-nt  of  time  of  his  knowledge 

laid  witness,  defendant's  counsel  procured 
the  Register  of  Deeds  a  certain  deed  from 
.John  W.  Moi^an,  and  was  proceeding  to 
of  the  same,  when  the  plaintiff's  counsel 
atiun  as  to  the  nnture  of  said  instrument, 

lection  by  plaintiff,  and  thereupon  the 
iced  the  said  deed  in  evidence.  This  deed 
cribed  in  the  complaint,  and  is  made  a 
and  bears  da:e  the  1st  flay  of  February, 

I  witness  Stowe  was  permitted  to  testify  as 
the  channel  in  184-"),  prior  to  the  possession 
ncestor.  Certain  witnesses  for  the  plaintiff' 
t  the  chaiuiel  of  the  crrek    had  changed. 

defence  had  testified  that  the  channel 
s  thirty  or  forty  years  ago. 

objected  to  this  evidejice  of  the  witness 
I  overruled,  and  defendant  excepts. 
erial  facts  are  stated  in  the  opinion  of  the 

rmeut  in  favor  of  plaintiff,  the  defendant 
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Mr.  W.  G.  Means  (by  brief),  for  plaintiff. 
Mr.  P.  B.  Means,  for  defendant.. 

Avery,  J. — after  stating  the  facts:  An  objection  to  the 
introduction  of  a  deed,  offered  as  evidence,  will  not  be  sus- 
tained as  a  rule,  unless  the  probate  is  defective  and  the  read- 
ing of  it  is  resisted  on  that  ground.  Vukers  v.  Leigh.U^i 
N.  C,  248. 

After  its  admission  the  parties  can  raise  any  question 
that  may  be  pertinent,  by  prayers  for  instruction  to  the 
jur)'^  in  reference  to  its  character  or  weight  as  evidence  of 
title.  It  is  true  that  the  plaintiff  seems  to  have  offered  cer- 
tain records,  so  soon  as  the  objection  was  made.  But  the 
defendant  did  not  request  the  Court  so  far  as  the  record 
informs  us  to  tell  the  jury  that  the  deed  should  be  considered 
only  as  color  of  title,  or  that  it  was  not  to  be  considered  at 
all.  We  find  no  copy  of  the  deed  in  the  record,  nor  does 
it  appear  what  instruction  was  asked  or  given  to  the  jun' 
upon  the  subject  of  title. 

There  was  no  exception  that  put  the  Judge  below  on  notice 
to  send  up  the  deed,  or  so  much  of  the  charge  as  related  to 
title,  and  it  would  be  manifestly  unjust,  as  well  as  in  viola- 
tion of  established  rules,  to  follow  counsel  in  the  line  of  dis- 
cussion adopted  and  decide  questions  raised  for  the  first  lime 
in  this  Court. 

"  It  became  material  to  locate  the  old  channel  of  the  creek 
or  branch  jneandering  through  the  disputed  lands  for  the 
purpose  of  establishing  boundaries."  Such  is  the  language 
of  the  statement  of  the  case  on  appeal.  But  it  appears  from 
the  testimony  and  exhibits  that,  prior  to  the  year  1858,  and 
back  to  the  vear  1840,  the  land  on  both  sides  of  the  creek 
belonged  to  Andrew  Carriker.  David  McEachern  con- 
veyed to  Andrew  Carriker  on  the  28th  of  February,  1840. 
There  w^as  a  partition  of  the  lands  of  Andrew  Carriker  in 
1858,  and  it  is  admitted  that  the  plaintiff  is  the  owner  of 
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No.  1  and  the  defeudaiit  of  lot  No.  2,  as  set  apart  to  his 
irs  ID  that  proceeding.  The  two  lots  uieDtioned  call  for 
ining  with  the  creek  sixty-four  poles  from  a  certain  syca- 
ire  to  a  white  oak.  The  first  cause  of  action  depends 
on  the  locatiou  of  this  dividing  line  between  the  two 
els.  It  is  clear  that  the  bed  of  the  creek,  as  it  ran  in  the 
ir  1858,  was  the  boundary  line  nt  the  lime  of  the  division 

the  land.  The  whole  of  the  stream  between  the  two 
Tiers  mentioned  had  belonged  to  Citrriker,  the  common 
irce  of  title,  before  the  partition.  Since  the  creek  was 
it  constituted  a  dividing  line,  it  may  be  that  its  course  be- 
!en  two  points  has  changed  slowly,  and  by  imperceptible 
[Fees,  so  as  to  give  one  or  the  other  of  the  riparian  pro- 
Btors  the  bene6t  of  accretions,  or  there  may  have  been  a 
Iden  and  very  apparent  change  or  no  alteration  in  the 
innel  at  all  since  the  year  1858,  in  either  of  which  con- 
^encies  last  mentioned,  the  original  dividing  line  would 
lain  where  it  was  first  located.  Halsey  v.  McCortnick,  18 
Y.,  147;  3Mry  v.  N</rlon,  100  N.  Y.,  424;  County  of  St. 
.ir  V.  Liiingston,  23  Wall.,  40;  The  Mayor  of  Ntu<  Orleans 
The  VniUd  States,  10  Peters,  602;  Spigeiier  v.  Cooner,  64 
I.  Dec,  755:  Gould  on  Waters,  §  155;  Geniish  v.  Clovgh, 
N.  H.,  9  (i>7  Am.  Dec,  561);  Lynch  v.  Allen,  4  Dev.  & 
.,  62. 

t  was  clearly  incompetent  to  admit  testimony  tending  to 
w  where  ihe  creek  ran  in  the  year  1845,  when  Andrew 
riker  owned  the  land  on  both  sides  and  it  was  not  a 
ndary.  Jone»  v,  Jolmslon.  18  Howard,  150.  It  was  first 
ie  a  dividing  line  between  two  shares  in  the  allotment  of 
lands  of  Carriker  in  185S,  and  it  was  material  only  to 
w  where  the  bed  of  the  creek  thm  ran,  and  if  aiiy 
nges  had  since  occurred,  when  and  how  they  weie  made, 
(ther  slowly  and  imperceptibly  or  suddenly  and  sen- 
y,  whether  brought  about  by  natural  or  artificial  agen- 
Andrew  Carriker  might  have  diverted  the  channel  of 
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the  creek  on  his  own  land,  so  far  as  we  can  tell,  between  the 
year  1845  and  his  death,  just  prior  to  1858,  or  there  may 
have  been  a  very  considerable  chanue  in  its  course,  produced 
by  natural  causes  between  the  year  1845  and  the  time  when 
it   was   adopted  as  a  dividing  line  by  the  commissioners 
appointed  to  make  the  partition.     Proof  of  the  location  of 
the  stream  in  1845  was  not  competent  evidence  to  show 
where  it  ran  in  1858,  when  it  first  became  a  boundary  line. 
Lynch  v.  Allen,  isupra.     It  is  a  matter  of  common  observation, 
that  the  channels  of  branches  and  small  streams  (and  this 
is  called  in  the  statement  a  branch  or  small  creek)  are  easily 
and  frequently  changed,  and  cannot  be  considered  perma- 
nent landmarks.     Hurley  v.  Morgan,  1  Dev.  &  Bat,  425.   We 
have  no  information  from  which  we  can  form  an  accurate 
opinion  as  to  the  exact  size  of  the  stream.     The  testimony 
was  calculated  to  mislead  the  jury  in  determining  the  loca- 
tion of  the  dividing  line,  and  there  must  be  a  new  trial  as  to 
the  first  and  second  issues. 

The  third  cause  of  action  is  predicated  upon  the  conces- 
sion that  the  defendant  was  the  owner  of  the  land  upon 
which  he  built  the  wall,  but  constructed  it  so  that  he  dam- 
aged the  plaintiff  by  unlawfully  causing  an  overflow  of  the 
latter's  land.  The  defendant  requested  the  Court  to  instruct 
the  jury,  among  other  things,  as  follows: 

*'  2.  If  the  jury  believe  that  the  defendant  only  erected  a 
dam  of  sufficient  size  to  protect  his  own  lands  from  the  ill 
effects  of  the  dam  which  was  erected  by  Wilhelm  on  the 
south  side  of  the  creek,  the  plaintiff  is  not  entitled  to  a  ver- 
dict." 

The  Court  gave  the  second  instruction,  modified,  as  follows: 

'  "  While  it  is  true  that  a  riparian  owner  may  erect  bul* 

warks  to  protect  his  property  from  injury  by  the  stream,  yei 

he  can  only  do  so  when,  by  the  exercise  of  reasonable  care,: 

it  can  be  done  without  injury  to  others." 
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in  adding  the  qualifying  clause  to  the 
It  is  true,  H»  a  general  rule,  that  a  ripa- 
ind  is  restricted  in  the  management  of 
}  maxim,  "  Sic  vtere  tuo  vi  alietmm  non 

therefore,  take  the  initiative  and  con- 
ream  that  will  cause  the  water  to  over- 
land of  his  neighbor,  that  may  lie  oppo- 
1  premises,  either  when  the  water  is  at  its 
LH  ordinary  freshet,  or  that  so  obstructs 
t  the  land  of  the  other  riparian  owner 
y  drained.  f\igh  v.  Wheeler,  2  Dev.  & 
.  Roane,  3  Jones,  523 ;  Bunidl  v.  Ntcltolson, 
V.  Parker,  97  N.  C„  271. 
in  this  case  the  plaintiff  Hrstfonstruoted 
I  side  of  the  cretk,  and  the  defendant 
me  on  the  north  side  lower  down.  The 
1  that  he  was  forced  to  put  up  his  dam 
from  overltow  caused  by  the  erection  of 
tiff,  and  offered  evidence  U)  sustain  his 
low  that  it  protected  his  own,  while  it  did 
the  plaintiff's  land.  On  the  other  hand, 
his  demand  for  damage  upon  the  evi- 
ow  that  the  defendant's  dam  caused  the 
1  "  that  iimch  more  water  in  an  ordinary 
iby  overflow  "  the  former's  lands.  We 
t  erred  in  refusing  to  give  the  instruc- 
mbered  2,  either  in  words  or  substance, 
ileading  addition  appended  to  it. 
evidence  was  sufficient  to  satisfy  the  jury 
■St  built  a  wall  on  his  side  of  the  creek, 

the  water  to  overflow  the  defendant's 
de,  and  lower  down,  the  defendant  had 
am  on  the  north  bank  to  stop  the  over- 

in  that  way,  and  if,  in  effecting  that 
icessary  to  obstruct  the  flow  of  water  in 
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the  creek,  and  cause  it  to  '*  eddy"  so  as  in  freshets  to  flood 
more  of  plaintiff's  land  than  liad  previously  been  covered 
in  freshets,  the  defendant  was  not  answerable  in  damages 
for  such  additional  overflow.  Avery  v.  The  Empire  Wodtn 
Co.,  82  N.  Y,  582;  Nield  v.  L.  &  N.  IK  R.  R,  Co.,  10  Tan. 
Rep.,  4;  Gould  on  Waters.  §  159. 

If  one  riparian  owner  divert  the  water  by  a  structure  on 
his  own  bank,  and  drive  it  into  the  field  of  his  neighbor  on 
the  opposite  side,  so  as  to  force  the  latter  to  erect  a  wall  to 
stop  the  water-break,  the  former  cannot  maintain  an  action 
for  damages  if  the  wall  put  up  for  the  protection  of  the  lat- 
ter cau^e  the  water  to  "eddy,"  or, in  time  of  freshets, to  over- 
flow another  part  of  the  former's  land.  There  is  a  want  of 
clearness — indeed,  some  contusion — in  the  discussion  that 
we  find  in  the  authorities  of  the  liability  of  riparian  pro- 
prietors incurred  in  erecting  levees  on  their  own  land  and 
on  the  bank  of  a  stream.  It  may  be  that  distinctions  will 
hereafter  be  drawn  between  the  rights  and  liabilities  of  the 
owner,  when  the  structure  is  in  the  nature  of  a  levee  intended 
for  the  protection  of  his  own  fields,  and  those  of  one  who 
erects  a  wall,  extending  wholly  or  partially  across  the  stream, 
so  as  to  obstruct  its  natural  How,  perceptibly,  even  when  it 
is  not  swollen. 

Under  the  instruction  given  by  the  Court,  though  the  jury 
might  have  thought  Burleyson's  dam  absolutely  necessary 
to  protect  his  land  against  the  overflow  produced  by  the 
previous  building  by  Wilhelm  of  one  on  the  opposite  bank 
of  the  creek,  they  were,  nevertheless,  bound  to  find  the  issue 
in  favor  of  the  plaintiff  if  they  believed  from  the  evidence 
that  Burley son's  dam  caused  the  water  to  break  over  at 
another  point  and  flood  Wilhelm's  land.  There  was  error 
also  in  the  instruction  given,  for  which  the  verdict  upon  the 
issues  raised  by  the  pleadings  as  to  the  third  cause  of  action 
should  have  been  set  aside,  and  there  must  be  a  new  trial  as 
to  all  of  the  issues. 

Error.  New  trial. 


FEBRUARY  TERM,  1890. 

ROBBirra  V.   ALLHAN. 


J.  G.  ROBERTS  et  al.  v.  A.  D.  ALLMAN  et  al. 

'iitmons — Irregularilij  in  Return  Term — Time  of  Filing  Com- 
plahit — Counael — Judgment  by  Dffault. 

Suminons  w«8  returned  at  November  Term,  1S83,  of  the  Superior 
Court.  Complaint  was  not  Died  until  near  the  end  of  the  term  of 
four  week?.  At  the  Fall  Term,  1884,  judgment  by  default,  for 
Kant  of  an  answer,  was  entered  and  reference  ordered.  Defend- 
aulH  and  their  counsel  appeared  before  the  referee  in  March,  1887. 
and  from  time  to  time  until  Maj  . . .  1887,  on  which  da;  counsel, 
who  had  not  previously  appeared  for  then),  moved  lo  dismiss  the 
proceeding  on  account  of  irregularity  in  the  manner  of  obtaining 
judf^ment.  Upon  the  denial  of  this  motion,  one  was  made  before 
the  Court  to  set  aside  the  judgment  upon  the  additional  grountl 
that  it  was  a  surprise:  Held,  (1)  that  the  Court  below  propi>rl7 
refused  Ibis  motion:  (2)  defendants  did  not  exercise  due  diligence 
in  seeking  reller. 

^Vhere  complaint  is  filed  after  the  return  term,  it  stands  on  file  during 
the  first  three  dajs  of  tbe  next  succeeiling  term,  and  judgment 
by  default  for  want  of  answer  at  that  term  may  be  rendered. 

Summons  "  lo  appear  before  the  Judge  of  the  Superior  Court  at  the 
Court  to  be  held  for  the  county  of  Buncombe,  at  the  court-house 

in  Asheville,  on   the  third   Blonday  after  the  _ Monday  of 

November,"  it  being  the  only  t'ourl  for  that  part  ot  the  year,  ia 
not  irregular. 

A  general  appearance,  even  before  the  referee,  cures  all  antecedent 
irreguiaritj. 

Defendants  having  been  personally  served  with  summons,  could  not 
seek  relief  on  tbe  ground  of  excusable  neglect,  except  by  motion 
made  in  twelve  months  from  the  rendition  of  the  judgment. 

It  is  not  enough  that  parties  to  a  suit  should  engage  counsel  and  leave 
it  entirely  in  his  charge.  They  should,  in  addition  to  this,  give 
to  it  that  amount  of  attention  which  a  roan  of  ordinary  prudence 
usually  gives  to  his  important  businers. 

Appeal  from   Graven,  J.,  rI  June  Term,  1HS7,  BuNtrOMiiK 
iperior  Court. 


n 
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The  summons  in  this  case  directed  the  defendants  "to 
appear  before  the  Judge  of  the  Superior  Court  at  the  Court 
to  be  held  for  the  countv  of  Buncombe  at  the  court-house 

in   Asheville,  on   the  third  Monday  after  ihe Monday 

of  November."    The  summons  was  issued  2d  July,  1883,  and 
was  served  personally  on  the  defendants  on  the  15th  October. 
The  term  of  the  Court  began  17th  November,  and  was  a  four- 
weeks  term.     It  was  the  only  Court  then  provided  by  law 
for  that  part  of  the  year  elapsing  after  the  issuing  of  the 
summons  in  July.     The  complaint  w^as  verified  and  filed 
December  13,  1883,  during  the  last  week  of  the  term.    At 
Fall  Term,  1884,  judgment  by  default  for  want  of  an  answer 
was  entered  and  a  reference  ordered   to  state  an  account 
Before  the  referee,  some  of  the  parties  attended  on  the  19th 
of  March,  1887,  and  the  case  was  continued;  on  Aprils, 
1887,  the  defendants  were  present  in  person  and  by  counsel, 
and  case  was  continued,  and  by  consent  of  both  parties  was 
set  for  May  18,  1887.     On  that  day,  counsel  for  defendants, 
who  was  not  the  counsel  who  had  before  represented  them 
in  the  cause,  asked  to  be  allowed  to  enter  a  special  appear- 
ance and  dismiss  the  proceeding  for  the  reason  *Hhatthe 
judgment  in  tl)is  case  is  irregular  in  that  it  is  by  default  the 
complaint  not  having  been  filed  until  13th  December,  18S3, 
when  the  summons  was  returned  on  the  third  Mondav  in 
November,  1883."  This  motion  was  refused.  The  referee  pro- 
ceeded to  state  the  account  and  made  his  report  to  June  Term, 
1887.     At  that  term,  the  defendants,  upon  notice  given  23d 
of  May,  1887,  moved  to  set  aside  the  judgment  rendered  at 
November  Term,  1884,  upon  the  ground  that  it  was  "irreg- 
ular, having  been  taken  contrary  to  course  and  practice  of 
the  Courts,  and  for  the  further  cause  it  is  a  surprise  to  the 
defendants   and   oppressive   to  them."     In  support  of  this 
motion,  they  filed  an  affidavit  in  which  they  allege  *'that 
after  the  service  of  the  summons  upon  them,  and  before  the 
Court  to  which  the  same  could  have  been  returnable,  that  is 
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ould  be  construed  to  have  been  returnable 
lay  in  November  next,  affiant  employed 

to  attend  to  the  suit  for  them  ;  that  their 
id  them  that  ihe  plaintiffs  could  notinter- 
ttlement,  which  is  referred  to  in  affidavit 
,nd  that  he  would  attend  to  the  same  for 

were  satislied  their  defence  would  be 
d,  resting  under  said  assurance,  gave  the 

attention;  that  it  was  currently  reported 
:  plaintiffs  had  abandoned  tlieir  action, 
o  more  of  tlie  same  until  tliey  were  noti- 
of  the  account  by  Thomas  A.  Jones,  Esq., 
irise,  they  were  informed  that  a  judgment 
i  against  them,"  The  Court  declined  to 
nent,  and  defendants  appealed. 

■oil,  for  plaintiffs. 
rd,  for  defenrlants. 

discover  nothing  to  constitute  tiiis  an 
t.  The  defendants  might  have  moved  at 
I88;i,  to  dismiss  the  action  for  failure  to 

within  the  first  three  days  of  the  term. 
his  was  not  done.  Even  if  the  cumplaint 
?r  the  close  of  that  term,  it  would  have 
ng  the  first  three  days  of  next  term,,  and 
default  might  have  been  then  rendered  if 
ed  at  that  term.  In  fact,  it  was  not  taken 
erm,  18S4. 

imons  irregular.  It  was  evidently  intended 
83,  and  defendants  could  not  have  been 
truth,  their  affidavit  says  they  employed 
it  them  at  that  term.  Besides,  "a  general 
iction  cures  all  antecedent  irregularity  in 
re  by  attending  before  the  referee),  and 
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places  defendant  upon  the  sanae  ground  as  if  he  had  been 
personally  served  with  process."  Wheder  v.  Cobby  75  N  C, 
21,  and  cases  cited.  The  defendants,  however,  were  iu  fact 
served  with  a  summons,  and  were  bound  to  take  notice  of 
all  subsequent  proceedings.    Standll  v.  Gay,  92  N.  C,  455. 

While  an  irregular  judgment  will  be  set  aside  u[)on 
motion  within  any  reasonable  time,  this  will  only  be  done 
when  the  irregularity  complained  of  is  so  serious  in  its  naiiire 
as  to  render  the  judgment  void,  or  seriously  injure  and  pre- 
judice the  moving  party  ( Williamson  v.  HartmaUy  92  N.  C, 
236),  and  not  unless  the  moving  party  has  exercised  due 
diligence  in  seeking  relief.  Standll  v.  Gay,  supra.  Here 
the  irregularity,  if  any,  was  not  of  a  serious  nature,  and 
defendants  have  shown  no  diligence  in  seeking  relief 

Nor  should  the  judgment  have  been  set  aside  for  excusa- 
ble neglect.  The  summons  having  been  personally  served, 
a  motion  upon  that  ground  could  only  be  made  within  one 
year  after  the  rendition  of  the  judgment.  The  Code,  i  '274: 
McLean  v.  McLean,  84  N.  C,  366.  The  grounds  assigned  in 
the  affidavit  in  this  case  would  have  been  insufficient,  even 
had  the  motion  been  made  within  one  year  after  judgment. 
Wkitson  V.  Railroad^  95  N.  C,  385 ;  Henry  v.  Clayton,  85  N.  C, 
371.  *' A  defendant  does  not  abandon  all  care  of  his  case 
when  he  has  engaged  counsel  to  look  after  it,"  yet  this  seems 
to  be  what  defendants  did,  according  to  their  own  showing. 
They  failed  "to  give  that  amount  of  attention  to  the  case 
which  a  man  of  ordinary  prudence  usually  gives  to  bis  im- 
portant business."     Sluder  v.  Rollins,  76  N.  C,  271.  • 

Per  Curiam.  No  error. 
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:tion  to  Recover  Land — Locating  Boundaries — Paymetit  of 
Taxes —  Declarations  Againal  Interest  —  Qmipetettt  Testi- 
mony— Possession — Deed — QuanlHij  Coitveyrd. 

The  payment  of  taxes  ante'litem  niotam  is  some  evidence  to  go  to  a 
jury  upon  an  imue  of  title  to  land. 

In  an  action  to  recover  land,  declarations  made  by  one  in  possession 
as  to  what  he  oirned  being  against  his  interest  and  the  interest  of 
the  party  olTering  them  in  evidence,  and  previous  to  the  sale  by 
the  SherilT  who  executed  the  deed  under  which  the  party  claims, 
are  competent. 

So.  declarations  made  by  one  in  po-tseesion  while  engaged  in  running 
a  survey,  being  explanatory  of  his  possession  and  against  hia 
interest,  are  competent. 

Such  testimony  is  likewise  competent  to  contradict  what  other  wit- 
nesses have  said  relative  to  the  same  matter. 

A  deed  sets  forth  the  boundaries  of  land,  ami  the  leKtimony  locates 
them;  when  the  latter  is  conflicting,  the  jury  must  pass  upon  ita 
weight. 

The  ptaintilf  must  recover  on  the  strength  of  hia  own  title.  It  ia  not 
necessary  that  the  defendant  should  Khow  title. 

When  the  boundariei  i>t  land  art-  established  and  known,  the  number 
of  acres  called  For  by  the  deed  is  immaterial  to  determine  quantity 
conveyed;  but  when  the  question  ia  one  of  locating  the  bounda- 
ries, the  number  of  acres  may  then  be  considered,  in  connection 
with  other  testimony,  to  ascertain  what  i*  the  land  covered  by  the 
deed. 

It  cannot  be  contended  that  an  action  ia  for  poxxenaion  only,  the  land 
having  been  taken  by  force,  when  the  pleadings  distinctly  raise 
the  issue  of  title. 

This  was  an  action  for  the  recovery  of  land,  tried  before 
mnov,  J.,  at  April  Term,  ISSO,  of  Franklin  Superior 
mrt.  ' 

The  facta  are  stated  io  the-opinioii. 
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Messrs,  F.  S.  Spruilly  J.  B.  Batchelor  and  Jno.  Devereux^  Jr.^ 
for  plaiutiff. 

Mr.  C,  M.  Cookcy  for  defendant. 

Avery,  J.:  The  plaintiff  claimed  through  a  deed  from 
Bennett  Gay,  administrator  of  James  Burgess,  to  William 
Crowder,  dated  January  17th,  1859,  and  immediately  under 
a  deed  dated  June  5th,  1869,  from  E.  A.  Gupton,  Sheriff  of 
Franklin  County,  to  the  plaintiff,  reciting  a  sale  by  virtue  of 
executions  against  Willie  Crowder.  The  defendant  insisted 
that  plaintifi  's  deed  did  not  cover  the  land  in  controversy, 
and  as  evidence  of  title  in  himself,  offered  the  record  of  a 
special  proceeding  and  a  deed  from  W.  H.  Spencer,  admin- 
istrator of  J.  B.  Mann,  reciting  a  sale  to  make  assets,  in 
accordance  with  a  decree  in  said  special  proceeding,  and  also 
introduced  evidence  tending  to  show  that  the  calls  of  said 
deed  included  the  land  in  dispute. 

The  plaintiff  testifies  that  he  was  present  at  the  sale  of 
the  land  of  Willie  Crowder  by  the  Sheriff,  in  the  year  18()9, 
and  bought  the  land  of  said  Crowder,  including  the  rever- 
sionary interest  in  the  portion  occupied  as  dower  by  the 
widow  of  James  Burgess,  who  remained  in  possession  of  that 
portion  of  the  land  till  her  death  in  the  year  1884,  when  he 
took  and  retained  possession  of  it  till  the  defendant  entered 
by  force  and  expelled  him,  in  the  year  1884. 

On  the  cross-examination  of  the  plaintiff,  the  defendant's 
counsel  were  permitted- to  ask  him  how  many  acres  of  land 
were  conveyed  by  the  deed  of  the  Sheriff,  and  he  answered, 
828.  He  then  stated,  in  response  to  a  question  (plaintiff 
objecting),  that  he  gave  in  for  taxation  1,100  acres  of  land, 
after  his  purchase  at  Sheriff's  sale,  and  before  he  sold  172 
acres  off  his  tract.  The  plaintiff  excepted.  At  a  subsequent 
stage  of  the  trial,  plaintiff  was  recalled,  and  explained  that 
he  listed  the  dower  land  for  taxation  first  in  1885,  the  widow 
having  paid  tax  on  it  previously,  and  that  he  had  listed  for 
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,  922  acres,  including  90  acres  bought  from 
strator. 

t  in  Thffrnburg  v.  Martin,  93  N.  0  ,  -258,  the 
y  one,  supposing  he  has  a  claim  .upon  the 
may  list  it  and  pay  the  tax  upon  it,  but 
jry  slight,  if  any,  evidence  tending  to  estab- 

Rvffin  V.  Overtnj,  88  N.  C,  3(i9,  it  had  been 
that  paying  tax  on  land,  without  actual 
i  not  perfect  a  colorable  title.  But  in  the 
Kivg,  97  N.  C,  339,  Justice  Davis  deliver- 
of  the  Court,  settles  the  question  by  laying 
hat  the  payment  of  taxes  by  a  party  ante 
is  act  as  distinguished  from  his  declaration 
le  laud,  and  is  some  evidence  to  be  weighed 
assing  upon  the  issue  involving  title.  This 
«s  of    the  first,  third,  seventh  and  ninth 

hen  offered  in  evidence  a  deed  from  N.  Pat- 
Burgess,  executed  in  1845,  and  a  deed  from 
.0  James  Burgess,  executed  in  the  year  1846, 
,nds  conveyed  are  <tescribed  by  metes  and 
119  acres  on  Tar  River.  The  plaintifl'  also 
ecnrd  of  the  petition  of  the  widow  of  James 
er,  showing  a  decree  making  an  allotment  to 
d  bounds. 

then  testified,  on  behalf  of  the  plaintiff,  that 
e  Burgess  tract  of  land  and  very  nearly 
e  deeds,  and  that  he  also  had  the  survey 
!  dower  was  allotted.  The  plaintiff  then 
forth  in  the  statement)  that  James  Burgess 
and  resided  on  it  from  1845  until  his  death, 
ther  land  in  Franklin  County,  and  that  Wil- 
i  in  1870-71,  and  was  plaintiff's  brother-in- 
teraent  comprehends  all    of   the  material 
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evidence  for  plaintiff,  and,  as  instruction  was  asked  predica- 
ted upon  all  of  the  testimony,  it  is  necessary  to  know  what 
it  was. 

The  land  conveyed  in  the  Sheriff's  deed  to  plaintiff  (exe- 
cuted 1869)  was  described  therein  as  "eight  hundred  and 
twenty  seven  acres  of  land  adjoining  the  lands  of  J.  B.  Mann 
(deceased),  Mrs.  Jane  Wilder,  Gaston  Wilder  and  others,  con- 
taining, by  estimation,  eight  hundred  and  twenty-seven 
acre?,  more  or  less."  The  descriptive  clause  in  the  adminis- 
trator's deed  to  Crowder  in  1859  is  as  follows,  to-wit:  "All 
that  tract  or  parcel  of  land  belonging  to  the  estate  of  James 
Burgess,  deceased,  lying  on  Tar  River,  adjoining  lands  of 
the  said  Willie  Crowder,  Dr.  Joseph  B.  Mann  and  others, 
and  supposed  to  contain  four  hundred  and  nineteen  acres, 
except  the  life-estate  of  Lucy  Ann  Burgess,  the  widow  of 
James  Burgess,  in  that  portion  of  said  land  assigned  to  her 
as  dower,  the  meaning  and  intent  of  this  deed  being  to  con- 
vey to  the  said  Willie  Crowder  absolutely  the  whole  of  the 
said  land  not  covered  by  the  widow's  dower,  to  vest  in  pos- 
session immediately,  and  to  convey  that  portion  covered  by 
the  widow's  dower,  to  vest  in  possession  at  the  death  of  said 
widow." 

The  Sheriff  (Gupton)  testified  that  he  levied  on  and  sold 
Crowder'e  land  under  a  description  given  by  him  in  1869, 
and  also  referred  to  the  tax-list  for  description;  that  he  sold 
all  of  the  interest  of  Crowder  in  the  land  described  in  the 
deed,  but  said  nothing  at  the  time  about  dower. 

Calvin  Benton  testified  for  the  defendant  that  the  dower 
tract  did  not  adjoin  the  lands  of  Mrs.  Jane  Wilder  or  Gaston 
Wilder,  nor  did  it  join  the  Mann  land  till  Mann  bought 
the  Burgess  land. 

The  defendant  offered  to  prove  the  declarations  of  Crowder 
while  in  possession  of  the  land  cgnveyed  to  him  by  Gray, 
administrator  of  Burgess,  characterizing  his  possession,  but 
stated  that  he  did  not  know  wliether  it  was  before  or  after 
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e  sale  by  the  Sheriff;  that  it  was  after  Mann's  death,  in 
65  (he  thought  it  was  in  1870  or  1871),  but  that  at  the 
ne  Ellis,  the  plaintiff,  was  not  living  on  the  land,  but  was 
iog  somewhere  else.  The  Court  then  admitted  the  decla- 
;iou,  and  the  plaintiff  excepted. 

The  witness  testified  as  follows:  "Crowder  showed  me  a 
ne  near  a  hog-pen  ;  I  saw  (he  chopj>ed  line;  be  said  it  ran 
)ra  a  hedge-row  in  a  straight  line  to  the  river.  The  land 
IS  worth  five  or  six  dollars  per  acre.  I  heard  plaintiff 
His)  say  that  he  owned  all  of  the  interest  Willie  Crowder 
d  in  the  land  that  he  (Crowder)  owned.  I  have  lived  in 
it  neighborhood  forty-five  years.  I  knew  Dr.  Maun.  I 
Iped  to  lay  off  the  dower.  Mann  had  possession  of  all  the 
irgess  land,  except  the  dower,  from  the  time  of  the  sale  by 
ay,  the  administrator.  Dr.  Perry  had  possession  of  part 
er  Mann's  death." 

On  cross-examination,  witness  said:  "Dr.  Mann  was  not 
possession  of  the  widow's  dower.  I  do  not  mean  that  Dr. 
mil  was  in  possession  of  all  of  it.  The  large  part  was  in 
^session  of  Crowder." 

(lis  evident,  therefore,  that  his  Houor  found  that  tlie 
■laratioiis  were  made  by  Crowder,  while  he  was  in  posses- 
n,  before  the  sale  by  the  Sheriff,  and  when  it  was 
linst  his  interest  to  admit  that  he  held  less  land  than  tlie 
lintifl'  now  claims  under  a  deed  for  all  of  his  interest. 
that  if  it  be  conceded  tliat,  by  locating  the  line  as  marked, 
ni  the  hedge-row  to  the  river,  and  adopting  the  pine  as  a 
ner,  it  would  have  been  against  his  (Crowder's)  interest  to 
■render  all  outsideof  that  line,  the  testimony  was  not  inccim- 
*nl.     Headeii  v.  Woviack,  8S  N.  C„  40S;  Jo,.es  v.  He>iry; 

N.  C,  :!20:  CliJtO},  v.  Fori,  US  N.  C,  17;i:  Mafjrr  v. 
nikenship,  95  N.  C.  oG'!. 

[tadger  >Stallings,  a  wifness  for  the  defendant,  tcslilied  as 
lows:  "I  know  Willie  Crowder  and  knew  when  the  land 

controversy  was  sold.     Before  the  sale  1  saw  Dr.  Mniin, 
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Willie  Cr.iwder  and  Joe  Bridgers,  the  surveyor,  runniugthe 
line  between  Crowder  and  Dr.  Mann's.  Crowder  then  told 
me  he  had  a  straight  line  to  the  road.  The  line  ran  through 
the  dower." 

The  foregoing  testimony  was  excepted  to  also.  The  declara- 
tion was  clearly  one  made  by  Crowder  in  explanation  of  the 
character  and  extent  of  his  possession,  and  being  against  his 
interest  was  unquestionably  competent. 

The  witness  was  permitted  to  testify  further  (plaintiff 
objecting)  as  follows :  "  I  heard  John  Ellis  say  that  he  did 
not  claim  any  of  the  dower  except  the  nine  acres  until  he 
and  Dr.  Harris  got  to  arguing  about  it,  when  he  found,  by 
his  papers,  that  he  had  a  good  title  to  the  whole  of  iC 

When  the  plaintiff  (Ellis)  was  cross-examined,  he  said: 
"  When  widow  Burgess  died.  I  made  claim  to  the  land." 

He  (defendant)  was  then  permitted  (his  counsel  objecting) 
to  ask  him  as  to  his  declarations,  and  in  response  to  the 
question  he  said:  "  I  did  not  say  that  I  had  no  interest  in 
the  dower  except  the  ten  acres.  I  did  not  say  so  to  Mr. 
Robert  Moore,  nor  to  any  one.^' 

The  testimony  objected  to  on  both  occasions  was^compe- 
tent  to  contradict  Ellis,  and  to  show  that,  in  fact,  he  did  not 
claim  the  whole  of  the  dower  land. 

The  exception  growing  out  of  the  testimony  of  the  wit- 
ness Wilder  is  governed  by  the  same  principle  to  which  we 
have  adverted  in  discussing  the  exception  to  the  evidence  of 
Calvin  Benton  and  of  Badger  Stallings,  and  the  authorities 
already  cited  sustain  the  Judge  in  overruling  the  plaintifl's 
objection. 

It  was  not  error  in  the  Court  to  refuse  to  instruct  the  jury 
that  the  plaintiff  was  entitled  to  recover  upon  the  whole  of 
the  testimony,  or  any  of  the  different  phases  of  it  suggested 
by  the  instruction  asked  by  the  plaintiff,  which  was  as  fol- 
lows: 
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wn  ill  evidence  show  (hot  Willie  Crowder 
the  Burgess  truct  of  laii<),  including  the 
ower  after  the  widow's  death,  and  there  is 
tiy  other  person  had  any  legal  title  to  any 
,f  land. 

was  not  given,  and  tlie  plnintitf  excepted. 
lot  consider  the  declarations  of  Crowder 
r  the  title  of  either  Crowder  or  Ellis  to 
e  is  uo  eviilence  which  can  be  considered 
V  that  the  said  Crowder,  up  to  the  Sheriff's 
r  the  Sheriff's  sale,  did  not  have  the  title 
uding  the  part  in  controversy  in   this 

was  not  tfiven,  and  the  plaintiff  excepted, 
/idence  that  Dr.  Mann  ever  had  any  title 
land  in  controveiiy,  and  the  deed  to  the 
no  title  to  any  part  of  the  land  in  con- 
was  not  given,  and  the  plaintiff  excepted. 
;lieve  the  testimony  of  the  witnesses,  they 
ssue  in  favor  of  the  plaintiff, 
was  not  given,  nnd  the  plaintiff  excepted, 
elieve  the  evidence  of  the  plaintiff'  Ellis 
ipton,  they  will  find  the  first  issue  in  favor 

was  not  given,  and  the  plaintiff  excepted, 
rth  the  boundaries  of  land,  hut  it  is  the 
,tes  them.  In  this  case,  the  conHiet  arising 
■y  evidence  as  to  the  extent  of  the  plaiii- 
■  it  included  the  whole  of  the  dower,  or 
t  so  run  as  to  exclude  ten  acres,  covering 

the  alleged  trespass  was  committed,  could 
the  jury. 

IS  of  Crowder  and  Ellis  were  competent,  as 
were,  then  the  jury  could  consider  the  tea- 
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timony  as  to  what  they  or  either  said  in  reference  to  the  loca- 
tion of  the  line  for  what  they  deemed  it  worth,  as  tending  to 
show  whether  the  land  in  c<»ntroversv  was  sold  bv  the  Sheriff, 
and  was  covered  by  plaintiff's  deed  from  him.  The  plaintiff 
could  recover  only  on  the  strength  of  his  own  title,  siiid  if 
the  land  was  not  embraced  within  the  boundaries  of  his  deed 
from  the  Sheriff,  he  was  not  the  owner,  and,  in  that  event, 
it  w^as  immaterial  whether  the  administrator's  deed  included 
the  disputed  territory  or  not. 

It  would  have  been  error  in  the  Court  to  predicate  its 
instruction  upon  the  supposed  truth  of  the  testimony  of 
one  or  more  witnesses  of  the  plaintiff,  as  asked,  when  the 
testimony  of  Benton,  Stallings,  Wilder  and  the  defendant, 
tended  to  contradict  it,  and  when  there  w^«s  some  conflict 
between  the  evidence  of  the  plaintiff  and  Gupton,  the  wit- 
nesses mentioned. 

We  see  no  error  in  the  charge  of  the  Court  of  which  the 
plaintiff  can  justly  com|>lain.  A  review  of  the  charge  will 
show  tliat  it  was  even  more  favorable  to  the  plaintiff  than 
was  requisite,  in  restricting  the  jury  to  the  purposes  for 
which  they  could  consider  certain  teijiir.itiny  mentioned. 

The  Court  charged  the  jury  as  follows: 

The  plaintiff  contends  that  the  deed  made  by  the  Sheriff 
in  1869  conveys  the  land  in  controversy,  being  that  part  of 
the  Burgess  land  known  as  the  dower.  The  defendant  denies 
this  averment,  and  says  thjit  the  description  in  the  deed  does 
not  cover  or  include  the  dower.  Your  verdict  will  de{>end 
upon  the  view  which,  upon  the  whole  testimony,  you  may 
take  of  this  question.  As  a  matter  of  law  I  tharge  you  that 
all  of  the  interest  which  Willie  Crowder  had  in  the  land 
described  in  the  deed  passed  to  the  plaintiff.  It  is  for  you 
to  say  what  land  was  sold,  and  is  described  in  the  Sheriff's 
deed.     (Plaintiff  excepted  to  this  part  of  the  charge) 

The  evidence  of  the  declarations  of  Willie  Crowder  in 
regard  to  the  settlement  of  a  lien,  etc,  is  not  admitted  for 
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lowing  title,  and  you  should  not  consider  it 
but  it  is  proper  for  your  consideration  as 
i  question  as  to  what  land  the  Sheriff  suld. 
ars  tliat  he  obtained  a  descrijUion  of  the 
30se  of  making  a  levy  from  Willie  Crowder; 
iulted  the  tax  books.  Tlie  testimony  of  the 
,rd  to  the  possession  of  the  land  is  admitted 
urpose.  The  testimony  in  regard  to  the 
illlis,  after  the  death  of  the  widow,  is  admit- 
purpose,  so  the  tax-lists,  etc.  (To  this  part 
lintitf  excepted). 

f  of  the  acts,  conduct  and  declarations  of 
tnd  John  Ellis  are  not  admitted  for  the  pur- 
the  title  of  Crowder,  but  lo  aid  you  in  de- 
and  was  levied  upon  and  sold  by  the  Sheriff, 
nectiou  you  may  consider  tlie  testimony  in 
iription  given  by  Crowder  to  Gupton,  Sheriff, 
)f  enabling  him  to  make  levy.  (This  part 
IS  excepted  to  by  (he  plaintiff), 
indaries  of  a  tract  of  land  are  established 
quantity  or  number  of  acres  called  for  by 
Bterial,  and  ci>uld  not  affect  the  boundaries; 
)Uiidaries  are  unknown — not  established — 
chiirged  with  Ihe  duty  of  locating  the  land, 
cres  called  for  may  be  considered  by  them, 
ith  other  testimony,  in  iitcertaining  what 
pvered  by  the  deed.  (The  plaintiff  excepted 
le  charge). ' 

>  argument  contended  that  the  plainlifi'  was 
;r  because  this  was  an  action  for  possession 
lintiff  had  testified  that  defendant  expelled 
id  by  force,  in  the  year  1SS4.  Upon  refer- 
d,  we  find  that  the  pleadings  distinctly  raise 
title,  and  that  the  Court  submitted  issues 
rnership,  wrongful  possession  and  damage, 
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without  objection.     It  is  needless  to  add  that  the  testimony 

tended,  on  the  one  hand,  to  establish,  and  on  the  other,  to 

disprove  that  the  title  to  the  land  in  controversy  was  in 

plaintiff. 

Affirmed. 


W.  S.  LAY  V.  THE  RICHMOND  AND  DANVILLE  RAILROAD  GO. 

Damages — Covtribvt(ynj  Negligence — Proodmate  Came — Judge'i 

Charge —  Trespass —  CroHsivg. 

1.  In  an  action  against  a  railroad  for  injury  of  a  horse,  plaintiff  showed 

that  the  horse  had  fallen  on  defendant's  track  at  a  foot-crossiDg 
on  account  of  getting  his  foot  hung  by  a  defectively  driven  spike, 
and  that  before  he  could  get  him  off  he  was  struck  by  defendant's 
dumpcar,  in  charge  of  its  agents,  who  were  called  on  to  stop 
more  than  a  hundred  yards  away,  the  Court  charged  the  jair 
that  though  the  plaintiff  may  have  been  negligent  in  entering 
defendant's  tract,  said  negligence  was  not  the  approximate  cause 
of  the  injury  complained  of,  and  they  should  respond  to  the 
second  is:-ue.  No:   Held  to  l)e  error. 

2.  The  issue  of  contributory  negligence  ought  not  to  have  been  with- 

drawn from  the  jury.  For  aught  that  appears,  the  plaintiff  might 
have  had  reason  to  apprehend  injury  to  his  horse  at  that  place, 
and,  if  so,  it  was  negligence  to  take  him  over  it. 

3.  The  trespass,  if  admitted,  does  not  prevent  a  recovery  if  defendant, 

by  ordinary  care,  could  have  avoided  the  injury. 

4.  When  the  question  of  contributory  negligence  arises  at  all,  the  better 

practice  is  to  submit  a  separate  issue  upon  it. 

This  was  a  civil  action,  tried  at  Spring  Term,  1890,  of 
the  Superior  Court  of  Gaston  County,  before  Philips^  J. 

The  plaintiff  demanded  $200  for  injuries  to  a  horse, 
which   he  alleged   was  injured   by  the  negligence  of  the 
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lich  was  denied  by  the  defendant,  as  set 
rs,  all  of  which,  with  the  ifsues  submitted 

in  record. 

himself  as  a  witness,  and    swore:    "In 

was  riding  my  horse  across  defendant's 
r'hen  he  reached  the  last  rail  in  the  direc- 
s  going,  he  set  his  foot  down  so  as  to  catch 
t  between  the  rail  and  the  spike  driven 
)f e  of  holding  t)ie  rail  down.  This  spike 
ne  I  could  put  ray  hand  between  it  and 
B  got  hung  in  this  way,  and  fell  over  on 
track,  his  body  being  on  the  outside,  and 

described,  on  the  inside  of  the  track.  I 
of  my  brother  (Rufus  Lay)  to  get  him  to 
arse  up.  This  was  about  one  and  a  half 
nia,  in  the  direction  of  Charlotte.  My 
I  to  pull  the  horse  up  so  as  to  loose  him, 

heard  the  dump  coming  from  towards 
her  ran  thirteen  or  fourteen  yards  beyond 
about  ninety-seven  yards  from  the  horse, 
.  I  myself  ran  about  thirty  yards  in  the 
J  was  coming  ;  then  I  had  to  get  off  the 
ay  of  the  dump.  I  said,  'Men,  do  not  run 
id  beckoned  to  them  to  stop.     Baber,  the 

six  hands  were  on  the  dump.  I  hallooed, 
ce,  don't  run  over  my  horse  I'  After  the 
*  horse,  he  got  up.     The  dump  ran  about 

stopped.  I  heard  brother  ahead  of  me 
I.  He  ran  up  the  railroad  and  hallooedj 
1  the  track.'  They  made  no  check  until 
iiorse.  They  were  running  at  high  siieed. 
=1  for  a  quarter  of  a  mile  where  the  horse 
I  have  stopped  from  where  Rufus  met 
have  stopped  from  where  I  was  before 
lorse.      They    made   no  attempt  to  stop. 

private  road    that  crossed  the   railroad. 


n 


406  IN  THE  SUPREME  COURT. 


Lay  v.  Railroad. 


This  road  had  been  used  as  a  private  way  ever  since  I 
was  a  boy,  thirty  years  or  more  before  the  railroad  was 
ever  built,  and  has  been  kept  up  across  the  railroad 
since  it  was  built.  I  could  run  my  hand  under  the 
spike.  The  horse  caught  his  shoe  between  the  spike  and 
the  rail.  The  wheels  mashed  the  bones  and  cut  the  leaders. 
I  kept  him  from  November  until  the  next  August.  I  let 
Clemmer  have  him  and  he  died.  He  couJd  not  do  a  dav's 
work  after  the  Hccid*  nt.  I  did  all  I  could  to  cure  him.  He 
had  been  a  good  horse  and  I  did  not  want  to  kill  him. 
John  Craig  told  me  to  kill  him.  Craig  was  a  man  of  large 
experience  with  horses.  I  had  the  horse  in  the  stable  for 
four  months.  He  was  worth,  nt  the  time  of  the  accident, 
$100.  After  he  got  hurt  he  was  not  worth  anything— a 
dead  expense.  I  got  an  old  mule  for  him,  and  he  died. 
The  horse  cost  me  at  least  $50  in  board  and  attendance. 
The  mule  I  got  for  him  was  worth  $5.  I  did  not  want  to 
kill  my  horse,  and  I  got  the  mule  to  get  clear  of  the  horse." 

Cros8-fxammed. — "Lovell  is  the  first  station  out  from  Gas- 
tonia.  The  dump  was  coming  from  Lovell,  going  into  Gas- 
tonia.  It  was  dusky-dark,  after  sundown.  There  was  no 
bridge  across  the  road  where  my  horse  fell.  There  was  a 
bridge  at  a  private  crossing  about  sixty-five  yards  from  there, 
but  the  railroad  had  never  built  a  bridge  at  the  place  where 
my  horse  got  hung  The  place  where  I  was  crossing  was  a 
foot-path,  and  there  had  never  been  any  bridge  across  the 
road  there.  The  horse's  foot  was  caught  between  the  spike 
and  the  rail.  The  horse  fell  over  outside  of  the  track  into 
the  ditch.  The  horse  was  not  down  more  than  ten  or  fifteen 
minutes.  The  dump  ran  ten  or  fifteen  ste[»s  beyond  the 
horse  and  then  stopped.  All  of  them  got  oft'  it  and  looked 
at  the  horse.  I  tried  to  work  the  horse  in  the  summer,  but 
his  foot  was  turned  up  so  I  could  not." 

Rt'direct. — "  The  road  was  straight  from  where  Rufus  was 
to  the  horse.     You  could  see  up  the  road." 

Here  plaintiff'  rested. 


1 
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The  defeiiilant  offered  in  evjflciire — 

1.  The  date  of  the  summons  in  this  cause,  dated  4th 
August,  1888. 

2.  The  complaint,  showing  the   accident  in   November, 

>er:  "I  was  on  the  dump-car;  we  were  run- 
jlve  or  fourteen  miles  an  hour,  trying  to  get 
A  before  the  freight  train  pulled  out  from  there 
II  was  dark  when  the  horse  was  struck  ;  was 
trds  from  the  crossing.  I  knew  this,  because 
i  rails.  It  was  five  rails  from  the  crossing,  and 
thirty  feet  long.  The  first  man  I  saw  was  about 
I,   and    he    was    hollering,   'Stop!'     This    was 

I  had  been  hollered  at  to  stop  so  much  by 
ranted  to  get  a  ride  that  I  pai<l  no  attention. 

grade  from  the  bridge  to  the  horse.  We  were 
ve  or  fourteen  miles  an  hour.  Next  I  saw  W.  S. 
s  hollering  al,so,  and  we  then  pnt  on  the  brakes, 
something  was  the  matter  when  we  saw  the 
I  was  then  employed  on  the  road.  I  am  not 
^  been  off  about  eidhtcen  months." 
Iiietl. — ".My  brother,  Jack  Bab'er,  was  the  boss, 
ed  the  brakes  on.  Hob'Juinn  was  at  the  brake, 
whistled  for  the  brakes  to  be  put  on.     1  do  not 

had  seen  tlie  horse  until  I  was  on  it.  I  heard 
efore  we  rolled  ovir  the  horse.  I  never  was 
iufe  or  \V.  S.  Lay  before.  I  had  been  on  the 
ghteen  months.  I  did  not  see  the  first  man  we 
lid  not  know  W.  S.  L^y  until  we  had  passed 
acquainteil  with  both  of  them." 
■"Jack   Baher  had  been  on  the  road  about  two 

win  swore  that  he  was  alto  on  the  dumji,  and 
e  same  story  as  Baber,  Hud  that  he  had  beea 
ibout  eighteen  montlis. 
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Bob  Quinn  was  also  on  the  dump,  and  swore  about  the 
same  as  Baber  and  Baldwin,  and  said  further  that  he  had 
"  never  lieen  waved  down  by  Rufus  Lay  before,  but  had  been 
waved  down  by  W.  S.  Lay  ;  he  waved  us  down  to  get  aride» 
and  Baber  made  him  get  off" 

Defendant  closed. 

Plaintiff  then  offered  Rufus  Lay,  a  brother  of  plaintiff, 
who  swore  as  follows:  "  I  met  the  dump  ninety-seven  stejis 
from  where  the  horse  was  lying;  it  was  thirt3--two  steps 
beyond  the  bridge.  The  horse  was  sixty-five  steps  from  the 
bridge.  I  ran  and  hollered  to  Baber  that  a  horse  was  hung 
on  the  track.  It  was  in  two  hundred  yards  of  my  house.  I 
hollered  at  the  top  of  my  voice  and  waved  both  bauds,  and 
said,  'Mr.  Baber,  a  horse  is  hung  on  the  track;  don't  run 
over  him  *  I  hollered  loud  enough  to  be  heard  half  a  mile. 
W.  y.  Lay  and  I  tried  to  get  the  horse  off  the  track.  I  was 
at  the  horse  when  I  heard  the  dump  coming.  I  was  in  front 
of  my  brother,  and  did  not  see  him  signal  to  stop." 

The  defendant,  among  other  prayers  for  instructions,  asked 
the  following: 

1.  Defendant  owed  no  duty  to  plaintiff  or  to  the  public  to 
erect  and  maintain  a  crossing  that  would  be  safe  for  horse- 
back trav(  Hers  at  the  point  where  plaintiff  says  he  attempted 
to  cross  its  track. 

This  prayer  was  given. 

2.  Therefore,  in  attempting  to  cross  the  track  where  he 
did,  plaintiff  was  a  mere  trespasser,  and  took  upon  himself 
all  the  risks  incident  to  such  attempt,  and  defendant  is  not 
liable  for  any  injur}'  caused  by  the  fall  of  the  horse. 

The  Court  gave  this  charge,  but  added  to  it,  "But  the 
defendant  would  be  liable  for  any  injury  caused  to  the  horse 
after  it  had  fallen,  if  it  could  have  been  avoided  bv  ordinary 


care." 


3.  If  the  jury  believe  from  the  evidence  that  the  horse 
was  necessarily  injured  by  the  fall,  plaintiff  could  not  recover, 
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FTered  no  evidence  as  to  the  extent  of  such 
the  value  of  the  horse  after  the  fall  and 
1  over  by  the  dump. 
s  refused. 

entitled  to  nothing  for  the  keeping  and  doc- 
when  he  shows,  by  his  own  evidence,  that 
urinary  Surgeon  Craig,  to  whom  iie  applied 
shoot  the  horse  at  onte. 
s  refused. 
■  of  the  charge  is  incorporated  in  the  opinion 

ipted  lo  lliis  charge. 

led  a  verdict  as  set  out  in  the  record. 

'ed  for  a  new  trinl.   Motion  denied.  Appeal 


plaintiff. 

I,  for  defendant. 

pr  stating  the  facts:  The  Judge  closed  his 
J-  in  the  following  words:  "The  Court  fur- 
jury  that  the  burden  of  showing  contribu-l 
I  on  the  defendant,  and,  before  the  jury  can  I 
sue  in  the  affirmative,  they  must  be  satis- 
ligence  of  tiie  plaintitf  was  the  proximate 
■y  complained  of;  and  the  Court  instructs  ' 
le  evidence  in  this  case,  that,  though  the 
ve  been  negligent  in  entering  upon  the 
dant,  said  negligence  was  not  the  approxi- 
injury  complained  of,  nnd  the  second  issue 
ed,  No." 

r  in  withdrawing  the  issue  involving  con- 
ice  from  the  jury,  or  telling  them  to  respond 
le  plaintiff  attempted  to  ride  a  horse  across 
nt  other  than  a  crossing,  and  the  condition 
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of  the  road  at  the  place  was  such«that  he  had  any  reason  to 
apprehend  injury  to  the  animal  in  the  attempt  to  pass  over, 
it  was  negligence  to  take  it  upon  the  road  at  all.  We  have 
no  data  upon  which  to  form  an  opinion  other  than  the  fact 
that  the  horse  was  actually  injured,  and  we  could  not  safely 
determine  the  question  of  negligence  solely  from  the  fact  of 
injury  ensuing.  Nor  do  we  concede  the  soundness  of  the 
position  that  the  plaintiff  could  not,  in  any  event,  recover, 
because  he  was  a  trespasser  in  attempting  to  pass  at  a  place 
other  than  a  crossing.  If  the  facts  in  reference  to  the  safety 
of  the  point  selected  as  a  pass-way  were  in  dispute,  the  jury 
should  have  been  left  to  respond,  with  suitable  instruction, 
to  the  second  issue.     2  Wood's  R.  L.,  §418,  p.  1550. 

The  trespass,  if  admitted,  does  not  prevent  a  recovery,  if 
the  defendant,  by  ordinary  care,  could  have  avoided  the 
injury.  3  Wood^s  R.  L,  §417,  p.  1546,  note  137;  Side  v. 
Bullock  (decided  at  this  term). 

While  it  was  not  essential  thnt  there  should  have  been 
another  issue,  this  case  illustrates  the  importance  of  adopt- 
ing  the  suggestion   of  this  Court  in  McAdoo  v.  Railroad, 
105  N.  C,  140,  of  submitting  to  the  jury   by  a  separate 
issue,  where  it  arises^  the  question,  whether  the  defendant, 
notwithstanding  the  contributory  negligence  of  the  plain- 
tiff, could,  by  the  exercise  of  ordinary  care,  have  avoided 
the  injury.      In  instructing  the  jury  as  to  such  an  issue, 
some  of  the  points  discussed  in  the  case  of  Bullock  v.  Rail- 
road, 105  N.  C,  180,  would   necessarih'  arise,  but  were  not 
referred  to  by  his  Honor  except  in  stating,  in  a  previous  part 
of  his  charge,  the  abstract  principle.     If  the  jury  had  found, 
in  response  to  anotlier  issue,  that,  notwithstanding  plaintitT's 
negligence,  the  defendant  could  have  avoided  the  injury  by 
the  exercise  of  ordinary  care,  the  finding  of  the  second  issue 
would  have  been  immaterial.     The  Judge,  in  effect,  however, 
decided  upon  the  evidence  that  the  negligence  of  the  plain- 
tiff was  not,  but  that  of  the  defendant  was,  the  proxiraaie 


FEBRUARY  TERM,  1800.  411 

Roberts  v.  Preston. 

njury,  withoat  leaving  tlie  jury  to  determine 
lefendaiU,  after  he  ascerlainetJ  or  had  reason  to 

proper  watchfulDesa,  might  liave  discovered 
e  was  fastened  upon  the  track,  could,  by  the 
liances  at  his  command,  have  avoided  running 
over  it.     He  might  liave  submitted  such  iu- 

Applieil  it  to  the  tirst  issue,  but  more  clearly 
I  an  additional  oiiv.suoh  ns  we  have  suggested. 
;rror,  for  which  a  new  trial  must  bo  granted. 
Error. 


ROBERTS  et  al.   v.  RICHMOND  PRESTON, 

:idnici — Right  of  Owner  to  Enter  Vpmi   Land — 
Action  of  TrfupanK. 

in  1863,  and  under  which  defendant  (jtaimed.  describe! 
i  ■'  beginning  on  the  sound,  at  a  ditch."    The  plaintilT 

that  this  beginning  wEt-i  at  A.  where  a  ditch  enters  the 
'  defendant  contended  that  it  whs  at  F,  where  there  is 
ich.  A  surveyor  testified  that  he  had  surreyed  the  line 
'  defendant:  that  if  a  ditch  had  entered  the  sound  at  F 
t,  would  be  hard  tn  diatinKtiish  it  nnn-:  that  he  had 
as  the  beginning  corner,  by  deed  to  adjoining  tract, 
evidence  that  there  was  a  dilch  atung  the  line  F  H: 
iroached  within  eighty  yards  of  F.  where  a  swamp  inler- 
it  aaid  ditch  seemed  to  have  been  cut  for  a  drain,  but 
>w  visible  at  F:  that  nails  in  certain  gate-poRls  and  trees. 
ere  found  in  188T.  running  from 
with  theilitch:  Held,  th^t  there 
ent  evidence  to  warrant  the  finding  of  the  jury  that  the 
point  was  at  P. 

land  bus  the  right  to  enter  peaceally  on  it  as  against 
at  having  no  title  or  right  of  pos-session:  and.  having  so 
lay  put  any  person  in  possession  of  the  land,  or  any  part 
r  him,  and  may  do  with  it  whatever  he  may  lawfully 
s  own  properly. 
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8.  A  person  in  wrongful  poBsegsion  of  land  cannot  maintain  trespass 
against  the  lawful  owner,  having  entered  peaceably,  or  against 
those  in  possession  under  him. 

This  was  a  civil  action,  tried  before  Boykin,  J.,  at  Spring 
Term,  1889,  of  the  Superior  Court  of  Chowan  County. 

The  purpose  of  this  action  is  to  recover  damages  for  al- 
leged trespasses  of  the  defendant  on  the  land  specified  in  the 
complaint. 

The  following  is  so  much  of  the  case  settled  on  appeal  as 
need  be  reported : 

Both  parties  claim  the  land  in  controversy  under  Mills 
Roberts,  who  owned  two  contiguous  farms,  shown  on  the 
raa[)  and  designated  "Long  Lane"  and  "Long  Beach." 

In  18(13,  by  deed,  Mills  Roberts  sold  part  of  said  land  to 
Merriman  &  Hughes.  The  land  so  sold  afterwards  became 
the  property  of  one  Hettrick.  It  was  agreed  on  the*  trial 
that  defendant  Preston,  by  contract,  had  succeeded  to  all  his 
rights  to  enter  and  cut  the  timber  on  the  land  conveyed  in 
the  deed  to  Merriman  &  Hughes.  It  was  likewise  agreed 
that  if  the  locvs  in  quo  did  not  belong  to  the  plaintiffs,  it  whs 
the  property  of  Hettrick  when  he  entered  into  the  contract 
with  the  defendant. 

All  the  land  comprising  the  said  two  farms,  except  that 
part  sold  to  Merriman  &  Hughes,  upon  the  death  of  Mills 
Roberts,  descended  to  the  plaintiffs,  his  heirs  at  law. 

One  quesiion  in  dispute  was,  What  is  the  eastern  bound- 
ary of  the  land  sold  to  Merriman  <fe  Hughes? 

The  plaintiffs  insist  that  it  is  represented  by  the  broken 
line.  A,  B,  C,  D,  E.  The  defendant  that  it  is  represented  by 
the  dotted  line,  F,  (?,  //,  A",  L,  N.  Between  these  two  lines, 
it  is  alleged,  the  trespass  was  committed. 

The  plaintiffs  introduced  evidence  tending  to  show  that 
there  was  a  ditch  from  A  to  B.  There  was  evidence  on  the 
part  of  the  defendant  to  the  effect  that  ihere  was  a  ditch 
from  an  old  gate-post  to  a  point  near  F;  that  it  approached 
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)  of  that  point,  V,  when  a  swamp,  that 
the  line  of  the  ditch  a3  it  formerly  ran, 
ere  was  also  a  sand-har,  caused  by  the 
tide,  immediately  upon  the  sound;  that 
jeemed  to  have  been  cut  for  a  drain,  but 
at  F;  that  nails  in  certain  posts  of  a 
:ed,  marking  a  line  of  water-fence,  were 
rey  was  made,  under  order  of  the  Court, 
i87,  running  from  the  edge  of  the  marsh 
i  with  the  ditch.  There  was  a  gully  at 
he  water  flowed  from  the  sound  into  the 
om  the  marsh  to  the  sound, 
ice  tending  to  show  that  the  only  ditch 
he  sound  is  at  A,  which  is  near  a  brick- 
near  L  ■'ng  Beach  Fishery.  One  of  the 
from  Roberts  to  Merriman  &  Hughes  is 
he  Roberts-Benbury  line."  Much  of  the, 
d  was  with  the  view  of  locating  the 
'  line.  T'l  establish  the  line  plaintiffs 
d  of  Richard  B.  Benbury,  under  whom 
led,  dmed  iu  1S4:{,  conveying  to  Alex- 
.  of  his  land,  nfttrwards  known  as  "  Long 
of  Alexander  Cheshire  to  James  Nor- 
■nveying  same  land.  The  will  of  Richard 
ut  in  evidence,  it  having  been  probated 
in  proceedings,  duly  introduced,  the  heirs 
;came  the  purchasers  of  the  remaining 
.  Beribnry, 

surveyor,  testihed  that  he  was  familiar 
ipute,  and  had  surveyed  the  line  claimed 
1  the  sound  at  F  to  the  Edenton  road; 
larsh  between  F  and  where  the  ditch 
is  plainly  visible  near  the  sound;  that 
r  entered  the  sound  at  F,  through  the 
I  1864,  it  would  be  hard  to  distinguish  it 
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now.  He  testified  that  he  found  a  gum  and  cypress  at  F  in 
1877,  and  that  the  stumps  are  there  now.  There  were  two 
gate-posts  on  line  F  H.  He  says:  "F  H  is  the  Roberts- 
Benbury  line."  He  further  testified  that  he  had  located  F 
as  tlie  beginning  called  for  in  the  deed  to  Merriman  & 
Hughes  by  certain  surveys  made  under  deed  for  adjoining 
tracts,  and  by  the  above  named  deed  itself. 

Dr.  Leary  testified  that  he  was  born  on  a  farm  adjoining 
the  lands  in  dispute.  Joseph  C.  Benbury  owned  "Long 
Lane"  farm  then.  E  H  was  then  known  as  the  line;  there 
was  a  road  and  a  gate  on  line  F  H ;  there  was  a  ditch  along 
line  F  H,  which  was  the  dividing  line.  Richard  Benbury 
owned  "  Long  Lane"  after  Joseph  C.  Benbury's  death.  The 
Cheshire  fishery  field  is  between  A,  B,  G,  F;  that  the  line 
N  F  was  the  western  boundary  of  the  Roberts- Benbury  farm, 
and  that  the  Cheshire  fishery  field  had  never  been  a  part  of 
the  Roberts- Ben  bury  farm. 

M.  H.  Hughes  testified  that  if  the  land  within  the  lines 
A,  B,  G,  F  was  the  Cheshire  fishery  field,  then  F  G  would 
necessarily  be  the  extreme  western  ditch  on  the  Roberts- 
Ben  bur  v  farm. 

There  was  evidence  tending  to  show  that  the  gate  opening 
into  the  Cheshire  fishery  field  was  on  the  line  F  G  H,  and 
that  this  line  is  tlie  dividing  line  between  the  Roberts- 
Benbury  farm  and  Cheshire  fishery  field. 

The  plaintiffs  admitted  that  the  Cheshire  fishery  field, 
wherever  located,  was  included  within  the  boundaries  of  the 
deed  from  Mills  Roberts  to  Merriman  &  Hughes.  It  was 
admitted  that  there  was  no  ditch  between  A  BandFG, 
running  towards  the  sound. 

One  Spruill  testified  that,  on  one  occasion,  Mills  Roberts, 
the  owner  of  "  Long  Lane,"  abused  him  for  pushing  down 
the  fence  on  line  F  G  H,  and  stated  to  him  that  this  was 
the  dividing  line  between  "  Long  Lane  "  and  the  "  Cheshire 
fishery  "  field. 
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Dt  coiiten'led  that  it  was  immaterial  whether 
was  now  vis^ible  or  not,  arguinjj  that  in  every 
its  emptying  into  the  sound,  ihe  description 
]s  met,  and  insisting  that  time,  and  the  ebb 
!  tides,  and  the  consequent  deepening  of  the 
stroyed  it. 

8  requested  the  Court  to  charge  the  jury  that 
le  line  of  the  land  conveyi  d  by  Mills  Roberts 

Hughes,  under  whom  defemlunt  claims,  the 
in  on  the  sound  Ht  a  ditcli,  and  that  a  ditch 
irds  from  the  sound,  separated  fnm  it  by  a 
id-bar,  will  not  satisfy  the  beginning  called 
ed."     The  Court  refused,  and  instructed  the 

ascertain  the  beginning  in  that  deed,  they 
[itch  on  the  sound  in  I8G3,  not  now,  accord- 

and  descriptions  of  tlie  said  deed,  having  due 
other  objtcts  referred  to  therein  by  way  of 
;  said  beginning;  and  if  it  should  be  found 
)t  now  a  ditch  at  F,  the  jury  must  determine," 

"  as  above  instrucled.  whether  there  was  such 
ed  by  objects  conforming  to  those  mentioned 
1863,  whic^i  has  been  destroyed  by  Ihe  lapse  of 
b  and  flow  of  the  lirles  erecting  the  sand-bar 
the  bed  of  the  swjimp  tlirough  whicli  the  said 
d  to  have  run." 

;epted,  because,  as  they  insiifted,  there  was  no 
here  had  ever  been  any  ditch  at  F. 
.■idence  tJiat,  from   ISliS  lo  Ihe  beginning  of 

Roberts,  and  those  under  whom  he  claimed, 
ual  possession  of  cirtain  ]iarls  of  the  locus  in 

the  time  in  possession  of  the  entire  tract 

G,  F,  cultivating  the  same,  and  exercising 
of  ownership  over  it.  Some  weeks  befoie  the 
•fendant  Preston,  Hettrick  had  entered  upon 

taken  possession.    This  was  in  May,  1887, 
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according  to  his  evidence,  and  before  Preston  built  his  tram- 
way and  prepared  his  lumber  yard.  He  testified  that  he 
entered,  posted  the  land,  and  cut  timber  on  it  before  the 
entry  of  Preston,  claiming  title  under  his  deed  therefor.  He 
said  that  when  he  entered,  the  land  was  not  cultivated, or 
used  in  any  way  by  any  one,  except  a  small  part  was  used 
by  a  tenant,  or  tenants,  of  plaintiffs,  around  their  houses 
which  they  occupied. 

Preston  testified  that  when  he  entered  upon  the  land, 
Hettrick  was  in  possession,  claiming  the  same,  had  timber 
cut  thereon  at  the  time,  and  that  he,  Preston,  cut  timber 
thereon,  Hettrick  having  full  knowledge  thereof.  He  further 
testified  that  he  constructed  a  tramway  thereon  after  his 
entry,  and  that  one  Rooks,  who  had  become  plaintiffs'  tenant 
prior  to  Hettrick's  entry,  gave  him  permission  to  run  his 
tramway  through  his,  Rooks\  enclosure.  This  was  denied 
by  Rooks,  who  continued  his  possession  as  aforesaid  until 
after  the  bringing  of  this  suit. 

The  plaintiffs  requested  the  Court  to  charge  the  jury  as 
follows: 

1.  Whether  plaintiffs  have  proven  title  or  not  to  the  laud 
in  controvers}^  yet  if  they  were  in  the  actual  possession  of 
the  land,  or  any  part  of  it,  and  the  defendant,  while  they 
were  there  in  possession  of  the  land,  entered  upon  the  land 
so  in  their  possession,  and  built  a  tramway  or  cut  down  trees 
without  the  plaintiffs'  permission,  he  was  guilty  of  trespass, 
as  charged  in  the  complaint,  and  the  first  issue  must  be 
found  Yes.  This  was  given  by  the  Court,  with  the  qualifi- 
cation, unless  the  jury  find  from  the  evidence  that  at  the 
time  of  Preston's  entry,  Hettrick  was  the  owner  of  said  land, 
had  previously  entered  thereon,  and  taken  possession  thereof, 
and  was  at  the  time  of  Preston's  entry  in  actual  possessioD» 
and  had  authorized  Preston  to  enter,  in  which  event  the 
response  would  be  No.     Plaintiffs  excepted. 


tRUARY  TERM,  1S90. 


had  the  actual  possession  by  themselves, 
the  land  upon  wliich  the  alleged  tres- 
,ed,  Hetfrick  had  no  right,  although  he 
e  land,  to  commit  the  trespasses  alleged. 
I  land  by  Ilettrick,  while  thus  in  posses- 
bout  their  consent,  and  posting  the  same. 
»,  was  not  such  a  possession  as  ousted 
,  or  empowered  Hel trick  to  authorize  the 

d  the  jury  as  follows: 
had  the  actual  possession  by  themselves, 
the  land  upon  which  the  alleged  tres- 
;ed,  Hettrick  had  no  right,  although  he 
e  land,  to  authorize  defendant  Preston 
illeged,  unless,  prior  to  Preston's  entry, 
n  said  land  and  was  occupying  the  same, 
;itle,  at  the  time  Preston  so  entered,  and 
■.     But  if  Hettrick  should  be  found  to 

loaiB  in  quo,  and  was  in  the  actual  pos- 
under  his  claim  of  title,  engaged  in  cut- 
iving  posted  the  same,  when  defendant 
d  authorized  the  said  entry  and  acts, 
over."  Plaintiffs  excepted, 
d  the  jury,  also: 

r  of  land,  or  any  one  under  his  direction, 
I  been  acquired  by  the  said  owner,  has 
>aceabty  on  it,  as  against  an  occupant 
t  to  the  possession. 

owner  of  land  enters  upon  it  for  the 
ossession,  his  possession  and  title  unite, 
led  as  a  trespasser  by  a  person  who  is  on 

title  or  right  of  possession.     Plaintiffs 
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The  following  is  a  diagram  of  the  premises  in  question: 


LONG  LANE 


There  was  a  verdict  and   judgment  thereupon  for  the 
defendant,  and  the  plaintiff,  having  excepted,  appealed  to  *| 
this  Court. 


Mr.  W.  D.  Prndtn,  for  plaintiffs. 

Messrs.  C,  M.  Bushee  and  W,  M.  Bund  (by  brief),  for  de 
fendant. 

Merrimox,  C.  J.— after  stating  the  facts:  The  phiintiffs 
claim  as  the  heirs  of  Mills  Roberts,  deceased,  and  defendant 
justifies  by  virtue  of  a  deed  executed  by  him  on  the  ISth 
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)er,  1863,  to  W.  H.  Hughes  and  another, 
and  described  the  land  thereby  conveyed  as 
be  sound  at  a  ditch  in  said  Roberts-Benberry 
3  the  ditch  to  the  fence;  thence  along  the 
0  the  edge  of  the  swamp;  thence  up  the 

Roberts-BenbeiYy  line,"  Ac.  The  land  is 
d  "  as  a  certain  tract  or  paced  of  land  and  the 
hery,  on  Albemarle  sound,"  &c.  The  evi- 
tiow  that  there  is  a  ditch  entering  the  sound 
iagram,  and  the  plaintiffs  contend  that  the 
iT  mentioned  in  the  deed  is  there.  The  de- 
ls that  Ihe  beginning  corner  is  at  "  F,"  on  the 
here  was  a  dilch  there  in  IStiS,  at  the  time 
,oned  was  executed.  The  plaintiff  insisted 
10  evidence  to  go  to  the  jury  to  prove  that 
iirt  held  otherwise,  and  we  think  properly, 
ly  of  the  witnesses  Winston,  I^eary  and 
en  together,  certainly  tended  to  prove  that  a 
was  ut  the  ]>oiiit  on  the  sound  designated  as 
rram.  And  this  is  strengthened  in  that,  as 
se  settled,  "there  was  evidence  on  the  part  of 
3  the  effect  that  there  was  a  ditch  from  an 
a  point  neur  'F';  that  it  approached  within 
F  that  point,  'F,'  when  a  swamp,  that  may 
he  line  of  the  ditch  as  it  formerly  ran,  inter- 
re  was  also  a  sand-bar,  caused  by  the  ebb 
tide,  immediately  upon  the  sound;  that  the 
seemed  to  have  been  cut  for  a  drain,  but  was 
at'F';  that  nails  iu  certain  posts  of  a  gate 
ing  a  line  of  water-fence,  were  found  when  a 
le,  under  order  of  the  Court  in  this  cause  in 
rom  the  edge  of  tlie  marsh  to  the  sound,  in 
h.  There  was  a  gully  at '  F,'  through  which 
i  from  the  sound  into  the  marsh,  and  again 

to  the  sound."     Such  evidence,  taken  in  all 
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its  reasonable  bearings,  certainly  pointed,  with  no  little  force, 
to  a  ditch  at  "  F,"  in  1863.  It  was  evidence  for  the  purpose 
of  proving  that  a  ditch  was  there  then,  to  go  to  the  jury,aad 
it  was  their  province  to  determine  its  weight  and  what  infer- 
ence they  would  draw  from  it  as  a  whole,  in  respect  to  the 
material  descriptive  fact  in  question. 

There  was  evidence  going  to  prove  that  Heltrick,  under 
whom  the  defendant  claims  and  justifies,  had  title  to  the 
land  in  question  at  and  before  the  time  of  the  alleged  tres- 
passes, and  that  he  then  had  actual  possession  and  control 
thereof,  and  that  while  he  was  so  in  possession,  he  allowed 
the  defendant  to  cut  timber,  and  do  other  things  complained 
,of  on  the  land.     There  was  also  evidence  to  the  contrary. 

Unquestionably,  the  owner  of  land  having  the  right 
of  possession  may  peaceably  enter  upon  it,  while  another 
person,  who  has  no  right,  has  previously  taken,  and  has, 
possession  thereof  When  the  lawful  owner  thus  enters  and 
takes  possession,  the  possession  extends  to  the  whole  tract 
unless  a  person  is  in  the  wrongful  possession  of  some  part, 
in  which  case,  his  wrongful  possession  is  confined  to  the 
part  of  which  he  has  actual  possession.  When  the  lawful 
owner  thus  takes  possession,  the  law  favors  and  helps  him 
in  the  assertion  of  his  right.  Thus  he  has  perfect  title,  and 
he  may  do  whatever  he  may  lawfully  do  with  his  own  prop- 
erty. He  cannot  be  treated  as  a  trespasser  in  such  case. 
He  may  put  his  agents  and  servants  in  possession  of  the 
land,  or  any  part  of  it,  under  him,  and  may  authorize  other 
persons  to  cut  timber,  construct  roads,  and  do  other  things  on 
his  land,  and  have  the  right  to  ingress,  egress  and  regress. 
Nor  can  the  person  having  such  wrongful  possession  main- 
tain trespass  in  such  case  against  the  lawful  owner,  or  those 
in  possession  under  him,  or  cutting  timber,  and  doing  other 
like  things  on  the  land  by  his  permission  or  direction. 
This  is  so,  because  he  goes  into  and  has  possession  of  right 
Ring  v.  Kivg,  4  Dev.  &  Bat,  1G4;     Tredwell  v.  Reddick,  1 
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tt  V.  Smith,  Busb.,  303;   WhiU  v.  Cooper,  8 

by  V.  Dyer,  91  N  C.,311;  Logan  v.  Fitzgerald, 

Gaylord  v.  Respasa,  ibid.,  553;  A'^r>0)i  v.  IFjY- 

103. 

lerefore,  properlv  declined  to  give  the  jury 

ipecially  demanded  by  the  plaintiffs,  without 

The  conflicting  evidence  presented  the  case 

in  two  distinct  aspects:  one  favorable  to  the 
her  favorable  to  the  defendant.     As  to  that 

former,  the  instructions  given  were  quite  as 
ey  were  entitled  to  have.  The  Court  prop- 
er, and  gave  instructions  as  to  the  aspect 
e  defendant.  It  would  Iiave  been  error  not 
Nor  do  we,  for  reasons  already  stated, 
■or  in  the  instructions  so  given.     -\s  we  have 

evidence  of  title  to  the  land  in  controversy 
it  he  had  possession  of  the  land,  and  that 
le  defendant  to  cut  the  timber,  Jcc.  If  this 
>laintiffs  could  not  recover.  It  was  in  the 
jury,  under  instructions  from  the  Court,  to 
isues  of  fact, 
e  said  disposes  of  all  (he.exceptions. 

Judgment  affirmed. 
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I.  A.  JARRATT,  Adm*r  of  ISAAC  JARRATT,  v.  JOHN  C.  LYNCH, 

Adm'r  of  ELIZABETH  LYNCH. 

Adminisirator  de  bonis  non — Settlement  of  Estate — Collatml 

Attack  on  Judgment — Evidence. 

1.  It  is  the  duty  of  an  administrator  d.  b.  n,  to  complete  the  settiemeni 

of  his  intestate's  estate,  and  the  distributees  must  look  to  him  for 
settlement. 

2.  Where  an  administrator  d.  b.  n.  brought  suit  against  the  administra- 

tor of  the  former  administrator  for  a  settlement  of  the  estate, 
which  suit  was  settled  bv  a  compromise  judgment  and  theamoant 
recovered  duly  distributed:  Held,  in  an  action  by  the  administra- 
tor of  the  former  administrator  upon  a  bond  given  to  him  bj  one 
of  the  distributees  for  certain  personal  property  purchased  at  his 
administrator's  sale,  and  with  which  his  estate  had  been  charged 
in  the  settlement  with  the  administrator  d,  b,  »<.,  that  the  judg- 
ment in  said  suit  could  not  be  attacked  in  this  action;  that,  upon 
the  testimony,  there  was  no  evidence  of  fraud  to  go  to  the  jury, 
and  that  the  plaintiff  was  entitled  to  recover. 

3.  The  admission  of  the  contents  of  a  letter  written  by  an  attorney  is 

no  ground  for  a  new  trial,  when  there  is  afterwards  evidence  as 
to  the  same  fact,  substantially,  as  that  contained  in  the  letter, 
especially  when  it  does  not  appear  that  the  defendant  was  preju- 
diced. 

This  was  a  civil  action,  tried  before  Connor^  J.,  at  Fall 
Term,  1S8S,  of  Yadkin  Superior  Court. 

W.  W.  Long  and  Isaac  Jarratt  were  administrators  on  the 
estate  of  L.  Lynch,  and  Isaac  Jarratt,  as  surviving  adminis- 
trator, took  from  Elizabeth  Lynch,  for  personal  property 
purchased  at  the  sale  of  the  said  L.  Lynch,  the  bond  of 
$448.25  declared  on,  and  was  charged  with  the  amount  of 
the  sale  of  said  personal  property,  including  that  for  which 
said  bond  was  given,  in  the  account  and  settlement  in  the 
suit  brought  by  P.  A.  Wilson,  administrator  de  bonis  non  of 
L.  Lynch,  against  I.  A.  Jarratt,  administrator  of  Isaac  Jar- 
ratt, former  administrator  of  L.  Lynch,  referred  to  below. 
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ch  was  the  widow  and  one  of  the  distributees 
ch,  and  died,  in  1877,  without  paying  said 
dant  waa  appointed  her  administrator, 
died  in  1880,  not  having  closed  up  thf 
<{  the  estate  of  L.  Lynch,  and  the  plaintifl 
idministrator. 

nas  appointed  and  qualified  as  administra- 
of  L.  Lynch,  and  brought  suit  against  the 
)tt,  administrator  of  Isaac  Jarratt,  for  ar 
:tlement  of  the  estate  of  L.  Lynch,  in  tht 
raer  administrators,  W.  W.  Long  and  Isaac 
ic  Jarratt,  surviving  administrator,  and  tht 
red  to  I.  N.  Vestal,  as  referee,  to  take  and 
,  and  the  records  in  the  case  show  an  accouni 
:eQ  and  stated,  and  report  made  in  favor  ol 
Iministrator  'le  honin  non  of  L.  Lynch,  foi 
pring  Term,  1884,  of  Yadkin  Superior  Court, 
dgment  was  signed  by  (HIiiki;  J.: 

jming  on  to  be  heard  before  his  Honor  John 
[e  presiding  at  Spring  Term,  1884,  of  the 
if  Yadkin  County,  upon  the  report  of  I.  X 
nd  it  appearing  to  the  Court  that  no  excep- 
filed  to  the  report — 

re,  on  motion  of  counsel  for  the  plaintiff 
idged  that  the  said  report  be  in  all  things 
,hat  the  plaintiff  recover  of  the  defendant, 
Iministrator  of  Isaac  Jarratt,  deceased,  the 
ad  the  cost  of  this  action,  to  be  taxed  by  the 
irt,  including  the  sum  of  ?25,  as  an  allow- 
ital,  referee,  for  taking  and  stating  this  said 
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1.  The  notes  described  in  the  complaint.  The  execution 
of  the  notes  sued  on  was  admitted  by  the  defendant  on  the 
trial. 

2.  The  judgment  docket,  page  141,  showing  judgment 
copied  above,  and  also  the  judgment  roll  containing  record 
of  the  above  action,  entitled  "P.  A.  Wilson,  administrator 
de  bonis  non  of  Larkin  Lynch,  v.  I.  A.  Jarratt,  administrator 
of  Isaac  Jarratt,  deceased,  and  others,"  and  showing  that  the 
referee  charged  the  defendant  with  the  sales  of  the  personal 
property  of  Larkin  Lynch. 

3.  Cyrus  B.  Watson,  witness  for  plaintiff,  testified:  "I  was 
attorney  for  P.  A.  Wilson,  administrator  de  bonis  mn  of 
Larkin  Lynch,  v.  1.  A.  Jarratt,  administrator  of  Isaac  Jar- 
ratt, former  administrator  of  Larkin  Lynch.  W.  B.  Glenn 
and  A.  E.  Holton,  Esqs.,  were  also  counsel  for  Wilson  with 
me.  Defendant  J.  C.  Lynch  was  one  of  the  distributees  of 
Larkin  Lynch,  and  he  and  the  other  distributees  of  Larkin 
Lynch  agreed  to  assist  the  administrator  de  bonis  noii  in  gel- 
ting  up  evidence  and  otherwise,  and  Wilson,  administrator 
de  bonis  non  of  Larkin  Lynch,  was  to  bring  suit  and  pay 
them  a  certain  part  of  the  recovery.  Wilson  and  Gray  and 
others  held  large  judgments  against  Larkin  Lynches  estate- 
more  than  were  ever  satisfied.  This  suit  was  brought  by 
P.  A.  Wilson,  administrator  de  bonis  non  of  Larkin  Lynch,  r. 
I.  A.  Jarratt,  administrator  of  Isaac  Jarratt,  former  adminis- 
trator of  Larkin  Lynch ;  and  the  parties  met  two  or  three 
times  to  hear  evidence,  but,  on  account  of  the  long  lapse  of 
time  since  Larkin  Lynch's  death,  the  death  of  W.  W.  Long 
and  Isaac  Jarratt,  both  the  former  administrators  of  Larkin 
Lynch,  and  the  death  of  many  witnesses,  great  difficulty  was 
experienced  in  taking  the  account  on  both  sides,  and  the 
suit  was  compromised  and  settled,  pending  the  taking  the 
account,  by  I.  A.  Jarratt,  administrator,  paying  to  the  plain- 
tiff 82,500,  in   full  settlement  of  all  claims   against  Isaac 


EBRUARY  TERM,  1890. 


Jarratt  v.  Lykch. 


idministrator  of  LarkiD  Lynch.  Wilson, 
ionw  non,  was  to  have  a  judgment  for  $1,400 
iam  A.  Joyce,  in  name  of  Jarratt,  adminis- 

waa  afterwards  collected  by  Wilson,  admin- 

ir  the  82,500,  dated  June  4th,  1SS4.  was 
id  by  Mr.  Watson  to  the  jury.  The  ?2,.'j00 
y  Wilson,  administrator,  was  paid  out  by 
le  defendant  J.  C.  Lynch  and  the  other  dis- 
d  1o  them,  and  their  receipts  taken  for  the 
■nientwas  fair  and  honest,  and  witness  con- 
compromise  for  Wilson,  administrator,  and 
butees.  Defendant  J.  C.  Lynch  and  some 
e  present  when  the  Eettlement  naa  agreed 
'e  since  approved  and  ratified  it  and  received 

.■as  shown  aud  allowed,  after  objection  by 
id  a  letter  written  by  him  to  J.  C.  Lynch, 

12th,  1SS4     Exception  by  defendant. 
Q  introduced  the  following  evidence; 

witness  for  defendant,  testified:  *' I  knew 
lotes  in  suit.  Mr.  J.  0  Lynch  told  me  of 
fore  or  after  the  compromise.     I  was  the 

boil  it  lion  ot  h&Tk\n  Lynch.  'I  had  great 
^ng  evidence.  The  suit  by  me  against  I.  A. 
rator  of  Isaac  Jarratt,  former  administrator 
i  compromised,  by  which  I  got  $2,500  and 
ent.  I  paid  out  the  money.  Paid  defend- 
r  distributees  of  Larkin  Lynch  their  part, 
:s  from  all  of  them.     I  make  no  claim  on 

m  &  Glenn  and  Mr.  Holton  were  my  counsel. 
was  fair  and  honest,  and  I  thought  was  an 

e  for  me." 
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The  defendant  and  some  of  the  other  Lvnch  heirs  were 
present  and  agreed  to  the  compromise,  and  all  of  them  have 
received  and  receipted  for  their  part  of  the  money.  Bj 
which  compromise,  settlement,  judgment  and  payments, 
plaintiff  alleges  he  became  the  owner  of  the  $448.25,  as  the 
administrator  of  the  said  Isaac  Jarratt.  And  there  was  no 
dispute  at  the  trial  as  to  the  ownership  of  the  other  note,  it 
being  made  payable  to  the  said  Isaac  Jarratt  individually. 

His  Honor  intimated  that  he  would  instruct  the  jury  that 
there  was  no  evidence  of  fraud ;  that  it  was  the  duty  of  the 
administrator  de  bonis  non  to  complete  the  settlement  of 
Lynches  estate,  and  his  distributees  must  look  to  Wilson, 
administrator  de  bonis  noriy  for  settlement,  and  defendant 
could  not  attack  the  judgment  in  this  action ;  whereupon,  in 
deference  to  his  Honor's  opinion,  defendant's  counsel  de- 
clined to  introduce  any  other  testimony,  and  the  Court 
instructed  the  jury  to  answer  the  issue  in  the  affirmative. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed. 

Messrs.  E.  L.  Gaither  and  D.  M.  Furches^  for  the  plaintiff. 
No  counsel  contra. 

Shepherd,  J.:  We  were  not  favored  with  an  argument  by 
the  appellant,  but  we  have  carefully  perused  the  record  and 
are  unable  to  find  any  error. 

His  Honor  w^as  clearly  right  in  intimating  that  he  would 
instruct  the  jury  that  there  was  no  evidence  of  fraud;  that 
it  was  the  duty  of  the  administrator  de  bonis  non  to  complete 
the  settlement  of  Lynch's  estate;  that  his  distributees  must 
look  to  Wilson,  administrator  de  bonis  non,  for  settlement, 
and  that  defendant  could  not  attack  the  judgment  in  this 
action. 

The  exception  to  the  witness  Watson  being  permitted  to 
testify  to  the  contents  of  the  letter  written  by  him  as  the 
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ID,  to  J.  C,  Lynch,  is  no  ground  for  a  new 
vas  afterwards  placed  upon  the  stand  by 
d  teslitied  substantiaDy  to  the  same  fact, 
ide  no  claim  upon  the  notes, 
ihe  ruling  was  erroaeous,  we  cannot  see  how 
s,  or  might  have  been  prejudiced  thereby, 
pear  in  order  to  justify  the  intervention  of 


No  error. 


"NESS.  Assignee,  v.   D.  WALLACE  eial. 

ipplic'lioit  ijf  Pmiiin-'-hip  F'okIh  hij  0„r 
cHf  of  I,„lir!.l,->il  I„'hl.t..l„..<^  ,n(h  Padm,-- 
i-hdictioii. 

O  right,  without  the  consent  of  his  co-partners,  to 
B,  or  other  effects  of  the  partnership,  to  the  pay- 
contrscts  or  obligations  binding  upon  himself  indi- 
s'ith  which  the  partcership  has  no  connection, 
r,  in  discharge  of  bis  individual  indebtedness,  and 
low  ledge  or  consent  of  his  co- partner,  transferred 
iiaement  in  the  flrm  name,  a  note  belonging  to  the 
lue,  (he  partnership  receiving  no  benefit,  and  being, 
solvent,  and  the  note  was  afterwards  paid  bj  the 
;  Held,  in  an  action  by  the  assignee  of  the  llrm 
:oUect  the  amount  paid  him.  that  the  plaintilT  was 


imount  sued  for  being  less  than  two  hundred  dol- 
)f  the  peace  has  jurisdiction  of  the  action. 

/JL  ACTION,  commenced  before  a  Justice  of 
arried  by  appeal  to  the  February  Term, 
Superior  Court,  and  tried  before  Shipp,  J. 
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By  consent  a  jury  trial  was  waived,  and  his  Honor  found 
the  facts  as  follows : 

1,  The  firm  of  Connelly  &  Deitz  consisted  of  ofie  J.  B. 
Connelly  and  M.  J.  Deilz,  and  was  organized  eight  or  ten 
years  ago,  and  continued  in  the  business  of  buying  and 
selling  wagons  and  buggies  until  the  assignment  made  by 
said  firm  to  the  plaintiff  J.  A.  Hartness,  in  the  month  of 
August,  1888. 

2.  That  on  the  27th  day  of  the  month  of  June,  18SS, 
M.  D.  Hobbs  purchased  from  Connelly  &  Deitz  one  buggj' 
for  the  sum  of  $85,  and  gave  his  promissory  note  for  said 
amount,  bearing  8  per  cent,  interest  per  annum,  one  day 
afrer  date,  and  payable  to  Connelly  &  Deitz 

3  That  on  the  3d  day  of  July,  1888,  the  said  note  was 
transferred  and  assigned  to  Wallace  Bros.,  the  defendants, 
by  J.  B.  Connelly,  one  of  the  partners  of  the  firm  of  Con- 
nelly &  Deitz,  in  part  payment  of  the  individual  indebt- 
edness of  said  J.  B.  Connelly  to  Wallace  Bros.,  by  writing 
across  the  back  of  said  note  "  Council  v  &  Deitz."  That  said 
transfer  or  assignment  was  made  without  the  knowledge  or 
consent  of  the  said  M.  J.  Deitz,  and  that  said  firm  of  Cob- 
nelly  &  Deitz,  or  the  said  Deitz,  has  never  received  any  benefit 
on  account  of  said  note. 

4.  That  on  the  16th  of  August,  18S8,  the  said  M.  D. 
Hobbs  paid  to  the  said  Wallace  Bros.,  the  defendants,  the 
full  amount  of  the  principal  of  said  note,  viz.,  S85,  and  the 
accrued  interest  thereon,  viz.,  §1,  total  886,  which  was  prior 
to  the  general  assignment  of  Connelly  &  Deitz. 

5.  That  at  the  time  the  said  note  was  transferred  bv  J.  B. 
Connellv  to  Wallace  Bros.,  the  firm  of  Connellv  &  Deitz  was 
insolvent  and  was  insolvent  six  months  before  the  assiga- 
ment,  but  it  was  not  known  to  the  public  at  large  until  this 
assignment  on  August  24,  1888. 

6.  That  on  the  24th  day  of  August,  1888,  Connelly  & 
Deitz  made  a  deed  of  trust  or  assignment  to  the  plaintiff 
J.  A.  Hartness,  and  conveyed  to  him  certain  personal  prop- 
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)ses  iu  action  that  belonged  to  said  tiriu, 
property  and  cullect  the  debts  due  the 
benefit  of  the  creditors  of  said  firm  aud 
•d  over  to  the  plaintiff  as  assignee  afore- 
than  the  amount  of  debts  due  and  owing 

inelly  and  M,  J.  Deilz  were  each  the 
Qterest  in  said  firm. 

inelly  failed  and  made  an  assigumeut 
s  creditors  on  the  lllh  day  of  August, 

dants  knew  of  the  existence  of  the  firm 
:,  and  of  the  business  they  carried  on. 
<  facta  found  by  consent. 
found  his  Honor  rendered  the  following 

gof  facts  I  am  of  opinion  that  the  plain- 
)jnient.     It  is  considered  that  he  recover 
ive  dollars  (?S5),  aud  interest,  and  the 
■  the  Clerk." 
aving  excepted,  appealed. 

i(by  brief),  for  plaintiff. 
,  for  defendants. 

The  contention  that  the  action  involves 
ount  and  settlement  of  the  partnership 
!ss  mentioned,  and,  therefore,  the  Court 
'eace  had  not  jurisdiction  of  the  subject- 
1,  ia  unfounded.  The  firm  mentioned, 
merit,  conveyed  to  the  plaintiff  "certain 
id  all  the  choses  in  action  that  belonged 
it  to  sell  said  property  and  collect  the 
'or  the  use  and  benefit  of  the  creditors," 
pose  of  the   action  is  to  collect  (recover) 
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a  sum  of  money  less  than  two  bimdred  dollars,  the  amount 
of  a  note  due  the  partnership  so  assigned  to  the  plaintiff 
and  collected  by  the  defendants  under  claim  and  color  of 
ownership  thereof.  If  the  note  so  collected  \^y  the  defend- 
ants belonged  to  the  partnership  at  the  time  the  deed  of 
assignment  was  executed,  it  passed  to  the  plaintiff.  If,  before 
or  after  that  time,  they  so  collected  the  money  due  upon  it, 
as  they  did,  the  plaintiff  could  maintain  this  action,  because, 
in  that  case,  the  money  was  so  collected  by  them  for  the 
firm  and  the  plaintiff  as  assignee,  and  the  action  is  brought  to 
recover  a  sum  within  the  jurisdiction  of  a  Justice  of  the  Peace. 
And  the  plaintiff  could  maintain  the  action  in  his  own  name. 
The  statute  {The  Code,  §§  177,  179)  provides  that,  "  the  real 
party  in  interest"  must  sue  in  his  own  name,  except  that  "a 
trustee  of  an  express  trust  (as  in  this  case)  may  sue  without 
joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted."  Ahrams  v.  Cunion,  74  N,  C,  523 ;  Alcxondtr  v. 
Wrldon,  81  N.  C,  191 ;    Wunm-  v.  ILck,  92  N.  C,  414. 

It  is  very  clear  that  one  partner  has  no  right,  without  the 
consent  of  his  co-partners,  to  use,  devote  or  apply  the  funds, 
securities  or  other  effects  of  the  partnership  to  the  payment 
or  discharge  of  debts,  contracts  or  obligations  binding  upon 
himself  individually,  and  with  which  the  partnership  has 
no  connection.  Such  use  of  such  securities  would  be,  not 
simply  a  misapplication  thereof,  but. as  well  a  fraud  ujwn 
the  partnership,  participated  in  by  the  partner  so  misapply- 
ing the  same,  and  also  his  creditor,  if  the  latter  had  notice 
of  such  misapplication,  and  he  would  be  presumed  to  have 
such  notice,  though  he  might  show  the  contrary  if  he  could. 
That  the  securities  belong  to  the  partnership,  or  appear  to 
belong  to  it,  puts  the  creditor  of  the  individual  partner  on 
notice  of  its  rights  Hence,  in  Story  on  Partnership,  section 
one  hundred  and  thirty-two,  it  is  said  :  "In  such  cases  the 
creditor,  dealing  with  the  partner,  and  knowing  the  circum- 
stances, will  be  deemed  to  act  mala  fide,  and  in  fraud  of  the 
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the  transaction  by  which  the  funds,  secu- 
ffects  of  the  partnerahip  had  been  obtained, 
i  a  nullity."  Hence,  also,  it  is  said  in  CoU- 
ip,  section  496,  "But  a  series  of  decisions 
f  the  separate  creditors  of  a  partner  taiie  a 
"ity  towards  the  discharge  of  his  separate 
ne,  uulfss  explained  by  particular  circuni- 
isive  evidence  to  charge  the  ireditor  with 
ross  negligence  amounting  to  fraud;  and, 
it  the  firm  is  not  bound  by  such  transac- 
J  Kents'  Com.,  42,  it  is  said,  "  But  if  part- 
be  taken  from  one  partner,  without  the 
3ge  and  consent  of  the  others,  for  a  debt 
IT  knew  at  the  time  was  the  private  debt  of 
rtuer,  it  would  be  a  fraudulent  transaction, 
in  respect  to  the  partnership,"  i&c. 
vox,  1  Dev.  &  Bat.  Eq.,  29o,  Chief  Justice 
admit,  therefore,  that  the  cases  cited,  and 
establish,  that  if  a  separate  creditor  lake 
L  partnership  security  for  his  debt,  the  fact 
,'e  evidence  of  fraud  and  vitiates  the  secu- 
srra  fraud,  because  I  consider  it  embracing 
collusion,  but  what  has  been  called  gross 
'erence  to  this  subject;  though,  it  seems  lo 
.of  the  creditor  is  not  so  much  one  of  lich'.i<, 
3ng,  in  gaining  a  security  which  he  must 
ought  not  to  give,  nor,  consequently,  to  be 
jrtainly  of  itself  a  fraud."  And  afterwards, 
rrfwd,  2  Dev.  &  Bat,  535,  he  said :  "  It  is 
it  law  that  it  is  prima  Jade  fraudulent  for  a 
the  firm  to  take  from  him  the  security  of 
1  a  security  which  the  creditor  knows  his 
ught  not  to  give  without  the  consent  of  the 
)re,  he  cannot  honestly  take."  W'hnduu  v, 
:.  &  Bat.,  507;   7'-v,y  v.  Cnrln:  3  Ired ,  238; 


I 
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Abpt  V.  Miller y  5  Jones,  32;  Bossy.  Hendersn^  77  N.  C,  170; 
Dale  V.  Halsey,  16  John.,  34;  Rogers  v.  Batchelor,  12  Pet,  229. 

The  note  here  in  question  was  due  and  payable  to  Con- 
nelly &  Deilz,  partners,  and  past  due.  Connelly,  of  this 
partnership,  without  the  knowledge  or  consent  of  bb  co- 
partner, transferred  it  by  endorsement  in  the  firm  name  of 
the  defendants,  in  payment  of  his  own  individual  debt  due 
to  them,  and  the  firm  never  received  any  benefit  of  the 
same.  The  defendants  knew,  or  ought  to  have  known,  that 
Connelly  had  no  right  to  misapply  a  note  due  to  the  firm, 
and  they  had  no  right  to  receive  it  in  payment  of  his  debt 
due  them. 

No  question  (though  it  was  contended  to  the  contrary) 
whether  in  law  or  equity,  as  to  any  interest  Connelly 
might  have  had  in  the  property  of  the  partnership  is  pre- 
sented, because  the  latter  was  insolvent  at  and  before  the 
time  the  defendants  so  obtained  the  note,  which  they  after- 
wards collected.  Nor  can  any  question  as  to  the  effect  of 
the  endorsement  of  the  note  arise.  It  was  past  due  when 
endorsed,  and  moreover,  the  defendants  were  not  holders 
without  notice  of  the  misapplication  of  the  note  as  a  secu- 
rity belonging  to  the  partnership. 

Judgment  aflBrmed. 
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.  al.  V    CHARLES  F.  BALSLEY. 


chmrnt—  M'Inii  Court  to  Set  Out  Fhidhigg 
nh'nffH  of  Fad  Not  lievirn-ahle. 


:  the  Court  below  should  set  forth  in  ils  judg- 
D  to  vacate  a  warrant  of  attachment,  the  find- 
bich  the  judgment  is  based,  unless  it  is  claimed 
i  in  applying  the  law  to  the  facts  as  found. 
lie  dutj:  of  the  Court  to  set  out  the  findings  of 

te  is  not  applicable  to  a  motion  to  racate  a  war- 


'arraDt  of  attachment,  heard  by  consent 
I^hambers  in  Greensboro,  on  the  12th 
I!*.     Action  pending  in  Davidson  Supe- 

ly  appear  in  the  opinion. 

lit  vacalrng  tlie  attachment,  plaintiff 


r  plaintiffs, 
'or  defendant 

This  is  a  motion  to  vacate  the  warrant 
I  action,  and  the  following  is  a  copy  of 
he  case  settled  on  appeal: 
1  affidavit  charged  'a  fraudulent  dia- 
and  intended  fraudulent  transfer  of 
talmeut  of  the  person  to  avoid  the  ser- 
lintiff  also  offered  a  great  number  of 
y  to  establish  the  truth  of  the  charge. 


n 
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Defendant,  in  support  of  his  motion,  offered  his  own  affidavit, 
and  a  large  number  of  other  affidavits,  tending  to  contradict 
the  affidavits  of  the  plaintiff.  His  Honor,  after  hearing  all 
the  affidavits  and  the  argument  of  counsel,  found  from  the 
evidence  that  the  defendant  had  not  assigned,  disposed  of 
or  secreted  his  properly  with  intent  to  defraud  his  creditors, 
as  alleged ;  that  he  was  not  about  to  do  so,  as  alleged,  and 
that  he  had  not  concealed  himself  to  avoid  the  service  of  pro- 
cess, with  like  intent,  and  accordingly  rendered  the  judg- 
ment vacating  the  attachment,  as  appears  in  the  record 
proper. 

"From  the  judgment  of  his  Honor,  the  plaintiffs  appealed 
to  the  Supreme  Court,  and  assigned  as  error  the  failure  of 
the  Judge  to  find  the  facts  in  the  judgment  signed  by  him. 

"The  Clerk  will  send  up  with  the  transcript,  copies  of  all 
the  affidavits." 

It  was  unnecessary  to  send  up  the  affidavits  and  other 

evidei>ce.     They  serve  no  purpose  here.    This  is  a  case  at  law, 

and  this  Court  cannot,  therefore,  review  the  findings  of  fact 

"by  the  Court  below.     There  was  no  suggestion  that  there 

was  no  evidence  to  support  a  particular  finding  of  fact. 

The  plaintiffs*  exception  seems  to  be  founded  upon  the  sup- 
position that  the  findings  of  fact  and  conclusions  of  law 
arising  thereupon  in  hearing  the  motion  to  vacate  the  warrant 
of  attachment  in  question,  should  have  been  governed  by 
the  statute  {Tfie  Code,  §417),  which  prescribes  that,  "upon 
the  trial  of  a  question  of  fact  by  the  Court,  its  decision  shall 
be  given  in  writing,  and  shall  contain  a  statement  of  the 
facts  found,  and  the  conclusions  of  law,  separately ;  and  upon 
the  trial  of  an  issue  of  law,  the  decision  shall  be  made  in 
the  same  manner,  stating  the  coftclusions  of  law,''  dra  This 
provision  is  not  intended  to  have  such  application.  It  is 
part  of  a  chapter  of  The  Code  which  prescribes  the  method 
of  "  Trial  by  the  Court,"  and  has  reference  to  a  trial  and  dis- 
position of  the  action  upon  its  principal  merits,  as  presented 
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loes  not  apply  to  the  trial  and  deter- 
of  fact  and  law  arising  iocidentally 
.ion,  particularly  in  granting  or  refus- 
es, and  like  matters  and  things.  Such 
'  presented  summarily  by  motion,  and 
rt  in  like  manner. 

,  in  this  case,  that  the  Court  should 
et  forth  in  the  judgment  vacating  the 
ils  findings  of  fact  on  which  the  same 
tute  does  not  so  retiuire,  and  to  do  so, 
umber  the  record  witliout  serving  any 
■pose,  unless  a  party  should  desire  to 

s,  it  is  the  province  of  Ihe  Judge  in 
the  evidence,  usually  produced  before 
(lavits.  find  the  facts  and  apply  the 
Pasour  V.  Lintberger,  90  N.  C,  159, 
m3.  If  a  ptarty  sJiould  complain  that 
iplyiug  the  law,  then  he  should  assign 
t  to  state  its  findings  of  the  material 
hat  be  might  have  the  benefit  of  his 

0  this  Court.  In  that  case,  it  would 
lould  fail  or  refuse  to  eo  state  its  find- 
w  arising  upon  the  same. 

3  the  complaining  party  reasonable 
rora  of  law,  arising  in  the  disposition 
lary  matters  in  the  action,  corrected 

1  very  many  cases,  it  lessens  the  labor 
ledites  proceedings  in  the  action  and 

•  Affirmed. 
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S.  D.  JONES,  et  al.  v.  THE  COMMISSIONERS  OF  MOORE  COUNTY. 

Prohibitory  Statute  —  Description  of  Locality  —  Issuance  of 
License  by  Board  of  County  Commissioners  —  LHscrdion— 
Mandamus, 

1.  Where  an  act  of  the  General  Assembly  prohibited  the  sale  of  intox- 

icating liquors  within  two  miles  of  Sanfurd  M.  E.  Church,  and  at 
the  date  of  the  ratification  of  the  act,  there  was  a  building 
intended  for  and  known  as  the  San  ford  M.  E.  Church,  although 
not  completed,  in  which  services  have  since  been  held:  Held. 
that  the  words  ^'Sanford  M.  E.  Church**  are  descriptive  of  the 
point  from  which  the  two-mile  radius  is  to  be  measwed  and  the 
validity  of  the  act  id  not  conditional  upon  the  building  being 
actually  used  as  a  church. 

2.  The  issuance  of  a  license  to  sell  liquor  by  a  Board  of  County  Com- 

missioners is  a  matter  of  discretion,  and  a  mandamus  will  not 
issue  to  compel  them  to  do  so,  it  not  being  alleged  and  show^ 
that  their  refusal  to  ^rant  a  license  was  arbitrary. 

This  was  an  Application  for  a  maudomus  to  compel  ihe 
Commissioners  of  Moore  County  to  issue  to  the  plaintiffs 
license  to  sell  spiritous  liquors  in  the  town  of  Sanforcl,  in 
said  county,  by  the  measure  less  than  a  quart,  heard  before 
Bynumy  J.,  at  the  Spring  Term,  1890,  of  the  Superior  C^urt 
of  Moore  County,  upon  the  following  facts,  which  were 
agreed  upon  by  the  parties,  to-wit: 

1.  That  the  town  of  Sanford  has  been  duly  incorporated 
by  the  General  Assembly  of  North  Carolina.  (Acts  1873-74, 
chapter  76.) 

2.  That  it  has  a  Mayor,  Board  of  Commissioners,  Con- 
stable, and  police  force. 

3.  That  it  has  no  licensed  bar-rooms  or  saloons  within  the 
corporate  limits. 

4.  That  the  sale  of  spiritous  liquors,  wines  or  medicated 
bitters,  or  any  liquors  or  substances,  by  whatever  name  it 
may  be  called,  which  produces,  or  may  produce,  intoxica- 
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within  two  miles  of  Sanford  M.  E.  Church, 
by  the  Actsof  1SS9,  chapter  362,  section  1, 
of  March,  18S9. 

time  of  the  ratificalion  of  said  act  a  church 
i  for  divine  worship  had  been  commenced 
lirails  of  Sanford  by  the  trustees  of  the 
nth,  but  it  was  not  then  completed.  No 
1  held  in  it,  nor  had  it  been  dedicated. 
id  a  roof  and  tower  and  a  Hoor,  and  was 
but  the  door,  shutters  and  window-sasb 

was  situated  upon  a  lot  conveyed  to  the 
.  E.  Church,  South,  on  28th  day  of  March, 
>ose  of  erecting  thereon  a  church,  and  said 
fnded  for  and  recognized  and  known  as 

Church,  although  it  was  not  completed, 
ess  of  erection.  That  services  have  since 
i  church,  and  it  is  now  recognized  and 
iford  M.  E.  Church. 

urch  is  about  3U0  yards  from  the  point 
iffs  propose  to  locate  their  place  of  busi- 

endants  in  the  exercise  of  their  discretion 
j;rant  to  the  plaintiffs  leave  and  license  to 
inous  and  malt  liquors,  or  either  of  them, 
business  in  Sanford,  although  requested  to 

L-ere  furnished  with  evidence  of  the  good 
f  the  plaintiffs. 

time  of  the  ratification  of  said  act,  there 
iloon  in  Moore  County. 
2[oing  facts,  the  Court,  being  of  opinion 

were  not  entitled  to  the  mandamus  asked 
at  dismissing  the  petition,  from  which  the 
I. 
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Mr.  W.  E.  Murchison,  for  plaintiffs. 
Mr.  W.  J.  AdaniSj  for  defendant. 

Clark,  J. :  Chapter  362,  Acts  1880,  prohibited  the  sale  of 
intoxicating  liquors  within  two  miles  of  Sanford  M.  E. 
Church,  in  Moore  County.  The  case  on  appeal  states  that 
at  the  date  of  the  ratification  of  the  act  there  was  a  **  build- 
ing intended  for  and  known  as  the  Sanford  M.  E.  Church, 
although  it  was  not  completed,  and  was  in  process  of  erec- 
tion. Services  have  since  been  held  in  said  church,  and  it 
is  now  recognized  and  known  as  the  Sanford  M.E.  Church" 

The  words  *'  Sanford  M.  E.  Church  ''  are  descriptive  of  the 
point  from  which  the  two-mile  radius  is  to  be  measured, 
and  the  validitv  or  continuance  of  the  act  was  not  made 
conditional  u[)on  the  building  being  actually  used  as  achurch. 
State  V.  Knrrs,  at  this  term,  and  Sfafr  v.  Paffcrsoit,  9SN.  C, 
6G6.  There  being  a  building  at  the  date  of  the  passage  of 
the  act  knoirn  (nul  ncixjuizcd  as  the  Sanford  M.  E.  Church, 
the  defendants  were  prohibited  from  issuing  license  to  sell 
liquor  within  two  miles  thereof.     The  Code,  %  707,  par.  25. 

This  case  differs  from  State  v.  MUhjctt,  85  N.  C,  538.  There 
the  act  prohibited  the  sale  of  liquor  within  a  certain  dis- 
tance of  any  church  in  Hyde  County.  It  was  held  that  this 
did  not  apply  to  an  academy  in  which  preaching  was  occa- 
sionally had,  but  which  was  not  known  and  recognized  as  a 
church.  Besides,  the  defendants  having  refused  to  issue 
plaintiff  a  license,  as  a  matter  of  discretion,  and  it  not  being 
alleged  and  shown  that  such  exercise  of  discretion  was  arbi- 
trary, a  inanitanivi<  could  not  issue.  Mullerw  Conihiis-vifn'i'^^ 
89  N.  C,  171. 

No  error. 
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JOHN  Y.  STOKES  etaJ.  v.  THE  DEPARTMENT  OF  AGRICULTURE. 

&}U  ;/  FvdUm,-^—Pu,-cha>iC  Out  u{  SluU-  for  S'ih-  ('«>  .,/  P„r- 
fluiKir — X'lii-Liftbifity  to  Silzinr. 

1.  The  Code,  §  2100,  prohibits  tha  sale  or  offering  for  gale  t'71  thit  State 

of  fertilizen  until  the  manufacturer  or  person  importing  iheEame 
fhatl  obtaiD  a  licence;  it  does  not  prohibit  the  line  of  them  in  this 
Slate,  or  the  purchase  of  them  in  another  State  to  be  used  for 
fertilizing  purposes  b;  the  purchaser  himself  in  this  State. 

2.  Wbere  S..  acting  for  himself  and  others,  reeidrnt  farmers  of  this  State, 

ordered  from  a  non'iesident  manufacturer  a  number  of  bags  of 
fertilizer,  a  given  number  being  ordered  for  each  purchaser,  and 
the  same  were  shipped  in  separate  parcels  addrested  to  the  differ- 
ent purchasers,  renpec lively,  and  separate  bills  sent  to  each  pur- 
chaser, and  S,,  in  ordering,  acted  without  compensation,  and  as 
an  act  of  courtesy  to  the  other  purchaserB:  Helil,  that  the  trans- 
action did  not  come  within  the  inhibition  of  section  SIHO  of  The 
Code,  and  the  goods  were  not  liable  to  seizure  at  the  instance  cf 
the  Department  of  Agriculture. 

This  was  a  coxtr<iversy  submitteil  williout  ntrtioti,  iiiider 
Tl.r  Co'lr,  g  507,  tried  before'.l-7,,/iW./,  ./.,  at  July  Tenri,  1889, 
of  the  Superior  Court  of  Rockingham  County, 

The  following  is  a  copy  of  so  inueh  of  the  case  submitted 
as  need  be  reported : 

"1.  John  Y.  Stokes,  for  himself,  niid  at  the  instance  and 
rei|uest  of  several  persons  (plaintiffs  herein  ail  belonging  to 
ihe  Farmers'  Alliance,  but  some  members  of  one  and  some 
of  anotlier  Alliance),  all  residents  and  farmers  in  the  county 
and  State  aforesaid,  in  the  spring  of  1889  sent  on  orders  for 
himself  and  each  of  said  persons  for  sixty  (60)  bags  of  dis- 
solved bone,  to  be  used  in  the  making  of  a  tobacco  fertilizer 
known  as  Courls'  Formula ;  and  in  the  orders  made,  a  given 
number  of  bags  was  ordered  for  himself  and  a  given  num- 
ber of  bags  for  each  of  said  persons,  and  tliese  bags  were  so 
ordered  from  \Vm.  Davison  A  Co.,  of  Baltimore,  Maryland, 
who  were  the  manufacturers  of  said  goods  in  that  State. 
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"  2.  Said  Stokes,  for  himself  and  the  said  persons,  at  the 
same  as  ordering  the  dissolved  bone  aforesaid,  made  orders 
for  himself  and  the  said  persons  for  five  (5)  tons  of  Bos8  Fer- 
tilizer, four  (4)  tons  of  which  said  Stokes  ordered  for  himself, 
and  the  other  ton  for  some  one  or  more  of  said  persons,  all 
ordered  from  said  Davison  A  Co.,  of  Baltimore,  who  were 
manufacturers  thereof,  both  of  which  were  for  their  own 
individual  use,  as  aforesaid. 

"  3.  In  ordering  said  dissolved  bone  and  Boss  P^rtilizer, 
the  said  Stokes  acted  for  himself  to  the  extent  set  forth  above, 
and  for  said  persons  to  the  extent  above  set  forth  as  to  them, 
and  without  any  compensation  paid  or  agreed  to  be  paid  by 
them,  or  any  other  person,  in  the  way  of  commissions, 
reward,  or  otherwise,  but  simply  and  solely  in  reference  to 
his  neighbors  as  an  act  of  kindness  and  courtesy  to  them: 
and  said  Stokes  in  ordering  the  same  made  the  orders  for 
himself  and  each  of  said  persons  distinctly  and  separately, 
indicating  therein  how  much  to  each,  and  to  whom  to  be 
sent,  and  on  whose  credit. 

"4.  Davison  &  Co.,  in  pursuance  of  said  orders,  in  May 
last,  shipped  the  said  dissolved  bone  and  Boss  Fertilizer  by 
railroad  to  Reidsville  in  parcels,  one  parcel  addressed  to 
Stokes  and  tagged,  and  sent  also  bill  for  same  made  out 
against  him,  and  so  likewise  the  other  parcels  came  addressed 
to  each  of  said  persons — addressed  to  them  separately  and 
tagged  separately — and  likewise  bills  were  sent  against  each 
one  for  his  separate  debt. 

"5.  On  the  arrival  of  said  articles  at  Reidsville,  the  said 
persons  ordering  the  goods  aforesaid,  including  the  said 
Stokes,  all  attended  at  Reidsville  prepared  with  wagons  and 
their  money  to  pay  for  same  and  take  the  same  to  their 
respective  homes,  and  then  and  there  the  same  were  seized 
at  the  instance  of  the  Inspector  of  the  Agricultural  Depart- 
ment for  non-payment  of  license  tax  required  of  manufac- 
turers and  importers  of  fertilizers  into  North  Carolina. 
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zure  of  said  goods,  said  Stokes  and  the  said 
SOD  of  the  year  being  at  hand  when  they 
(se  said  goods  in  and  about  their  projected 
1 — agreed  with  the  Agricultural  Depart- 
vas  the  value  of  the  goods  seized  as  afore 
mount  8145  represented  the  dissolved  bone, 
mted  the  Boss  Fertilizer,  and  that  ewch  per- 
had  ordered  tlie  same  might  pay  the  value 
ohini,  making  in  the  aggregate  the  $307  aa 
e  hands  of  H.  R.  Scott  as  depositee,  to  be 
ubject  to  a  judicial  determination  as  to 
ihe  goods  to  be  seized  as  aforesaid,  and 
loney  was  contributed  by  each  person  for 
he  same,  amounting  to  S307,  was  paid  into 
\  Scott,  where  it  now  is. 
egoing  facts,  it  is  insisted,  on  the  part  of  the 
n  law,  the  said  goods  were  liable  lo  no 
demand  on  the  part  of  the  Agricultural 
if  there  be  such  State  law  that  the  same  is 
and  void,  as  being  in  violation  of   inter- 

ive  judgment  in  favor  of  tlio  plaintiffs,  and 
aving  excepted,  appealed  to  this  Court." 

Beid  and  D'dlard  &  King,  filed  a  brief  for 

Vatson  and  ./.  C.  Buxton,  for  defendant 

J. ;  We  are  of  opinion  that  the  Court  below 
reted  the  statutory  provision,  under  and 
ch  the  defendant  claimed  authority  to  seize 

property  of  the  plaintiffs  in  question.  In 
ts  it  {The  Code,  §2190)  provides  that  "no 
ano8,  super-phosphate  or  other  commer- 
lall  be  sold,  or  offered  for  sale,  in  this  Stale, 
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until  the  manufacturer  or  person  importing  the  same  shall 
first   obtain   a  license  therefor   from   the   Treasurer  of  ilie 
State,  for  which  shall  be  paid  a   privilege  tax  of  five  hun- 
dred dollars  7)er  mmum  for  each  separate  brand  or  quality. 
Any  person,  corporation  or  company  who  shall  violate  this 
chapter,  or  who  shall  sell,  or  offer  for  sale,  any  such  fertilizer, 
contrary  to  the  i)rovision  above  set  forth,  shall  be  guiltv  of 
a  misdemeanor.     And  all  fertilizers  so  sold,  or  offered  for 
sale  shall  be  subject  to  seizure  and  condemnation,'' &e.    It 
must  be  observed  that  the  inhibition  of  tliis  provision  is 
clearly  expressed  in  plain  terms,  and  extends  only  to  the 
sale  of  such  fertilizers  and  the  offering  them  for  sale  in  thn 
Slate,  without  first  having  obtained  a  license  so  to  do  as 
prescribed      It  does  not  extend  to  tlie  vse  of  them  in  ihi? 
State,  or  the  {)urchase  of  them  in  another  State  to  be  used 
for  fertilizing  purposes  by  the  purchaser  himself  in  this 
State.     The  terms  employed  in   the  section  of  the  statute 
recited  above  and  in  every  section  of  the  chapter,  pertinent 
of  which  it  is  a  part,  unmisUikably  imi)ly  and  refer  to  the 
sale  of  such  fertilizer,  and  in  the  offering  of  them  for  sale  in 
this  State.     Nothing  appears  by   terms  or   by   reasonable 
implication  in  the  statute  that  at  all  forbids  the  mere  use 
of  them,  or  the  pui chase  of  them  in   another  State  to  be 
used  by  the  purchaser  himself.     Indeed,  the  statute  {The 
Code,  §2208)  seems  to  contemplate  that  farmers  and  others 
may  so  purchase  them.     It  provides  that  **any  farmer  or 
other  person  who  may  buy  without  the  State  any  commercial 
fertilizer  on   which  the  privilege  tax  of  five  hundred  dol- 
lars has   been  paid,  shall  be  required  to  report  all  such 
purchases  to  the  Register  of  Deeds  of  his  county,"  <tc.    It 
thus  appears  that  tlie  Legislature  did  not  intend  to  forbid 
such  purchases.     This  clause  of  the  statute  is  peculiar.  Why 
it  specifies  such  purchases  of  fertilizers,  on  which  the  license 
tax  has  been  paid,  and  requires  the  same  to  be  reported 
does  not  appear.     The  provision  seems  to  be  imperfect,  and, 
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jrves  DO  practical  purpose.  It  is  brought 
Code  as  part  of  the  statute  (Acts  1870-77, 
jt  the  latter  statute  required  farmers  and 
such  purchases  in  another  State  to  pay 
IX  of  fifty  cents  per  km  as  rerjuired  of  deal- 
lirenient  is  omitted  from  the  statute  as  it 
Why  this  is  so,  as  we  have  said,  does  not 
IS  tliat  the  [)urpose  at  first  was  to  encourage 
lers  to  patronize  such  dealers  in  ferlilzers  as 
cense  lax.  But  whatever  may  have  been 
,he  statutory  provision  last  above  recited,  it 
it  it  was  expected  that  farmers  and  others 
■chases  of  fertilizer  for  their  own  use  in  other 

fore  us  the  plaintiffs  did  not  severally  or  col- 
offer  for  sole,  in  this  State,  tlieir  fertilizer 
fendant's  agents.  Tliey  purchased  the  same 
riaryland,  to  be  used  by  them  respectively  in 
IT  resale,  but  upon  their  farms.  This,  for  the 
ated,  they  might  in  good  faith  do. 
ed  or  suggested  that  the  plaintilfs,  or  any  of 
1  any  way  or  respect  to  evade  the  statute 
lad  done  so,  the  ca.se  would  be  very  different. 
uld  not  buy  fertilizers  in  another  State  to 
to  the  others  in  this  State,  nor  could  one  of 
nt  of  a  non-resident  dealer  in  such  goods,  to 
nd  others  in  this  Slate.  Each  of  them  could 
:ers  by  himself,  or^in  good  faith  by  his  agent, 
;,  for  his  own  use  only  in  this  State.  All 
id  devices  to  evade  the  statute  are  violations 
sndant's  agents  had  reason  lo  believe  that  the 
purchases  they  made,  acted  in  bad  failh  — 
should  have  so  alleged  and  proved.  So  far 
acted  in  good  faith  and  did  what  they  had 
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It  was  said  on  the  argument,  that  if  the  plaintiffs  could 
so  purchase  fertilizers  in  another  State  and  bring  them  into 
this  State  for  their  own  use,  the  statute  would  not  serve,  in 
great  measure,  the  purposes  contemplated  by  it.  If  it  be 
granted  that  this  is  so,  the  Legislature  alone  can  provide  the 
remedy.  Certainly  this  Court  cannot.  The  purpose  of  the 
statute,  as  expressed  in  it,  is  too  clear,  it  seems  to  us,  to 
adnjit  of  question 

What  we  have  said  disposes  of  the  case,  and  we  need  not 
advert  to  other  serious  questions  raised  by  the  assignnoents 
of  error,  and  discussed  on  the  argument. 

Judgment  aCBrined. 


N.  M.  DOBBIN  V.  GEORGE  W.  REX. 

Charge  on  Land  for  EquaVty  of  Partition — Not  Discharged  by 
Execution  of  Note — Sale  Under  Vend,  Ex. — Parties Siatuie 
of  Limitations. 

1.  A  charge  upon  land  for  eciuality  of  partition  is  not  discharged  bj  the 

execution  of  a  note  for  the  same.  The  land  remains  the  primary 
debtor. 

2.  A  party  to  a  proceeding  in  which  a  venditioni  exixonas  is  issued  to 

sell  land  to  pay  a  charge  resting  on  it  for  equality  of  partition  ctD- 
not  contest  the  validity  of  a  sale  made  under  such  vend,  ex, 

3.  A  party  acquiring  land  on  which  a  charge  rests  for  equality  of  par- 

tition takes  the  same  cum  onere,  and  the  statute  of  limitations 
cannot  avail  him  as  against  a  purchaser  at  a  sale  made  under  a 
v€Hdxtix>ni  exponas,  duly  ordered  in  the  partition  proceedings. 

This  was  an  action  to  recover  land,  tried  before  Merriinon.y 
J.y  at  August  Term,  1889,  of  the  Superior  Court  of  Rowajj 
County. 
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George  W.  Rex.     The  defendant  then  introduced  a  deed 
from  Polly  Dobbin  to  Elizabeth  Rex,  his  late  wife,  conveying 
to  her  the  land  in  dispute.    The  defendant  married  in  Jan- 
uary, 1850,  and  has  been  in  possession  of  the  land  iu  dis- 
pute ever  since  that  date.     After  the  deed  of  Polly  Dobbin 
to  his,  defendant's  wife,  he  continued  in  possession  of  the 
land  under  that  deed  to  the  present  time.     Defendant  also 
offered  in  evidence  a  judgment  rendered  upon  a  note  given 
by  Polly  Dobbin  for  the  amount  of  money  which   had  been 
charged  upon  the  lands  assigned  to  Polly  Dobbin  by  the 
commissioners  in  the  partition  proceedings  aforesaid,  and 
insisted  that  the  effect  of  this  note  and  judgment  was  to 
relieve  the  land  in  dispute  of  the  lien.     There  was  no  evi- 
dence that  said  judgment  had  ever  been  paid.     The  defend- 
ant also  insisted  that  the  deed  from  Polly  Dobbin  to  his  late 
wife,  Elizabeth,  was  color  of  title,  and  that  his  possession 
under  said  deed  was  adverse,  open,  notorious  and  continuous 
for  a  period  of  more  than  seven  years,  before  the  bringing 
of  this  action. 

It  was  admitted  by  all  pnrties  that  the  title  to  the  land 
was  out  of  the  State. 

The  Court  was  of  the  opinion  that  the  defendant  was  con- 
cluded and  estopped  by  the  proceedings  before  Judge  Gilmer 
in  the  partition  case  of  Hugh  A.  Dobbin  and  others,  ex  parte, 
and  instructed  the  jury  that,  taking  the  plaintiff's  evidence 
to  be  true,  he  was  entitled  to  recover. 

The  defendant  did  not  controvert  the  plaintiff's  evidence, 
but  excepted  to  the  ruling  of  the  Court  upon  the  note  given 
by  Polly  Dobbin  and  the  judgment  thereon,  and  u]>on  his 
plea  of  the  statute  of  limitations. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed. 

Mr.  T.  F.  Klutz,  for  the  plaintiff.  {Messrs,  Craig  &  Clement 
filed  a  brief). 

Mr.  L.  S.  Overman^  for  the  defendant. 
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1.  The  contention  of  the  defendant  that 
weity  was  discharged  by  the  execution  of  a 
e  is  without  merit. 

ei-rard,  2D.&B.  Ef[.,  1 70,  it  was  decided  that 
e  land  is  the  debtor  and  the  sole  debtor, 
e  is  given  by  llie  owner  to  secure  the  charge, 
les  to  be  tiie  primary  debtor,  and  the  note 

as  a  collateral  security. 

were  not  si>,  tlie  defendant  could  not  now 
f  such  a  defence,  as  he  was  a  party  to  the 
I  it  was  adjudged,  at  Novanber  Term,  iSS3, 

Court  of  Kowan  Court,  that  a  veiidilioiti 
sell  the  land  for  the  payment  of  the  said 

1  the  statute  of  limitations  avail  the  defend- 
i  under  Polly  Dobbin  and  took  the  land 
in  V.  Cox.  71  N.  C,  253.  The  judgment  in 
liat  the  charge  still  existed,  and  under  that 
was  a  sale  at  which  the  plaintiff  purchased, 
here  is  no  error  in  the  ruling  of  his  H'>nor. 
No  error. 
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N.  H.  GODWIN  et  al.  v.  HINTON  MONDS  et  al. 

Irregular  Service  of  Summons — Service  in  Another  Count};'' 

Acceptance  of  Service. 

Where  a  summons  issuing  from  the  Superior  Court  of  one  county  Is 
served  by  an  officer  of  such  county  on  the  defendant  in  another 
county,  the  defendant  at  the  time  stating  to  the  officer  that  he 
would  accept  service,  and  to  mark  the  summons  served,  which  the 
officer  did:  Held^  that  such  service  was  irre^lar,  and  a  judgment 
rendered  thereon  will  be  set  aside. 

This  was  a  motion  to  set  aside  a  judgment  rendered  at 
May  Term,  1888,  of  Cumberland  Superior  Court,  heard 
before  MocRae,  »/.,  at  December  (Special)  Term,  1880,  of  said 
Court. 

The  facts  found  bv  the  Court  were  as  follows: 

"This  motion  to  set  aside  judgment  rendered  herein  a; 
May  Term,  1888,  coming  on  to  be  heard,  and  being  heard, 
the  Court  finds  the  following  facts: 

"That  the  summons  herein  was  returnable  to  May  Terra, 
1888,  and  was  served  on  the  defendants  M.  W.  and  K.  E. 
Barefoot  by  the  Deputy  Sheriff  of  Cumberland  County;  that 
when  said  service  was  made  these  defendants  were  in  the 
county  of  Harnett;  that  the  said  deputy  told  them  of  this, 
and  stated  that  he  would  send  the  summons  back,  and  that 
the  Sheriff  of  Harnett  County  would  serve  it  on  them;  thai 
the  said  defendants  said  that  it  was  not  necessary,  and  told 
the  deputy  to  mark  it  served,  and  that  they  would  accept 
service  in  that  way;  that  they  w^ould  be  at  Cumberland 
Court,  and  that  they  were  looking  for  this  suit  and  would 
be  there ;  that  said  deputy  returned  the  summons  as  duly 
served  ;  there  was  no  written  acceptance  of  service;  and  this 
was  all  that  passed  between  the  said  defendants  and  the 
deputy ;  that  thereafter  the  said  defendants  employed  conn- 
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■I  to  defend  their  luteresls  in  tbis  case,  and  paid  him  a  fee, 
■UDScl  promised  to  keep  them  informed  in  all 
defend  their  interests;  that  thereupon  they 
entirely  in  the  hands  of  their  counsel,  who 
?Dt  of  Cumberland  County  ;  that  defendant 
and  the  said  attorney  were  present  at  May 
said  Court,  and  left  before  the  judgment  was 
srified  complaint  was  filed  on  the  second  day 
Hat  the  defendants  were  ignorant  men,  not 
w,  and  gave  themselves  no  further  concern 
because  said  attorney  had  promised  to  keep 
med  on  all  necessary  points ;  that  no  answer 
led,  nor  does  it  appear  that  the  attorney 
>earauce  whatever;  that  defendants  had  no 
dgment  until  August,  1888. 
)n  examination  of  the  affidavits  and  exhibits, 
lave  apparently  a  meritorious  defence.  The 
that  no  proper  service  was  made  on  the  said 

that  the  service  does  not  appear  to  have 

the  appearance  of  defendants  or  their  coun- 
eglect  of  said  defendants,  if  there  was  any 
[cusable,  and   the  judgment  a  surprise  to 

judgment  as  to  M.  \V.  Barefoot  and  K.  E. 

aside,  a  sufficient  bond,  in  the  sum  of  five 
5,  having  been  given  in  October,  1888,  con- 
ayment  to  plaintiffs  of  any  sum  which  they 

said  defendants  for  rents,  futijre  or  past, 
s  in  this  action. 

ling  order  heretofore  granted  shall  be  cou- 
I  plaintiffs,  their  agents  or  attorneys,  are  for- 
y  act  in  connection  with  the  land,  the  subject 
rsy  in  this  action,  that  will  injure  or  annoy 
during  the  pendency  of  this  suit, 
anis  M.  W.  Barefoot  and  K.  E.  Barefoot  are 
rlooday,  the  first  day  of  the  January  Term, 


^ 
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1890,  to  file  their  answer  and  defence  bond,  after  which  the 
action  will  stand  for  trial  upon  the  docket  of  this  Court." 
The  plaintiffs  excepted  and  appealed.  ■ 

Messrs,  T.  H.  Sviion,  W.  E.  Miirchison  and  N.  W.  Ray,  for 
plaintiffs. 

Messrs,  H.  ilcD.  Robinson  and  R.  P.  Bvxton^  for  defendaius. 

Merrimox,  C.  J.:     To  say  the  least,  the  judgment  set 
aside  in  this  action  was  irregular  and  voidable.     The  sum- 
mons therein  was  not  served  upon  the  defendants  by  an  oflS- 
cer  in  a  way  required,  authorized  or  recognized  by  law,  nor 
did  the  defendants  voluntarily  go  into  Court  and  subject 
themselves  to  its  jurisdiction.    The  Sheriff  of  the  county  of 
Cumberland  had  no  authority  in  cases  like  thi^  to  servo  pro- 
cess outside  of  that  county.     Hence,  what  his  deputy  said 
to  the  defendants  in  the  county  of  Harnett,  and  thev  said  to 
him,  as  to  the  summons,  went  for  naught;  this  did  not  make 
service  of  the  summons  at  all,  in  contemplation  of  law,  and 
the  defendants  were  not  bound  to  take  notice  of  and  act 
upon  it  as  defendants  in  the  action.    Their  merely  verbal 
"acceptance"  of  service  was  too  uncertain,  indefinite  and 
imperfect  to  serve  the  purposes  of  the  law.     Parties* cau  be 
compelled  to  come  into  Court  only  in  the  way  prescribed  b}' 
law.     They  might  have  "  accepted  "  service  in  writing,  and 
this  would  have  been  treated  as  "the  written  admission  of" 
service  as  contemplated  by  the  statute  {The  Code^  §  228,  par. 
3).      Bank  v.    Wilsm,  80  N.  C,  200;  Nicholson  v.   Cox,  S3 
N.  C,  44.     Service  admitted  in  writing  is  suflScient.     The 
defendant  in  that  case  will  not  be  allowed  to  deny  that  he 
has  been  served  with  process,  and  the  writing  makes  a  per- 
manent memorial  of  the  fact  as  part  of  the  record.    It  is 
necessary  that  the  evidence  of  the  service  of  process  shall  be 
stable  and  permanent. 
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ilieritf  by  hh  deputy,  that  he  had  served 
it  conclusive.  It  was  competent  for  the 
as  Ihey  did,  that  there  had  not  been 
when  the  Court  found  the  fact,  it  not 
0  do  so,  but  it  was  its  duty  to  act  the 
ise  of  irregularity,  as  it  did  do.  It  might 
d  whether  the  Court  could  detain  the 
,  but  they  did  not  except  and  appeal, 
lat  respect  Js  before  us. 

The  judgment  was  proper.  To  the 
oceedings  may  be  hatl  in  llie  action 
this  opinion  be  certified  to  the  Superior 

Ko  error. 


fN  etal.  V.  ROBINSON  BROWN. 

nl8 — Tifatii's  mill  the  Indians — Hohton 
ature — Bouvdarifi — Colvr  of  7'itle — Km- 
tic — Posscssioti. 

)rlh  Carolina  in  1777,  it  was  made  lawful  for 
State  "  to  enter  any  lands  not  granted  before 
■u]y  1778,  wliich  Uave  accrued  or  shall  accrue 
tf  or  conquest."  An  act  passed  iu  1783  reserved 
ians  certain  lands,  and  forbade  entrj  or  survey, 
uits  issued  thereon.  By  a  treaty  made  in  im, 
St  of  the  "Uolaton  Treaty  Line"  were  est in- 
Ihat  the  Legislature  had  the  right  to  Rk  and 
riea  of  this  line  without  afFeciing  the  righls  of 
«ted;  {2)  the  Slate  cannot,  without  a  breach  of 
h  location  ot  boundaries:  (li)  nor  private  indi- 
nder  it;  (4)  the  State  has  fixed  and  declared 
S)  tbe  HolstoQ  line  was  ascertained  and  made 
igs  and  Freeman  survey;  (6)  a  grant  ot  land 
ding  for  its  validity  upon  the  location  of  the 
and  declared,  ia  good. 
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2.  A  witness  called  to  prove  the  declaration  of  an  aged  man,  then  dead, 
is  not  rendered  incompetent  because  his  wife  claimed  land  under 
the  grant. 

8.  A  deed  is  good  to  show  color  of  title,  though  improperly  admitted  to 
registration. 

4.  When  the  record  shows  that  the  execution  of  a  deed  was  dttk 

acknowledged  before  a  Judge  of  the  Superior  Cuurt  in  1800,  and 
it  was  properly  registered  in  obedience  to  this  fiat,  but  it  did  not 
appear  in  which  of  two  counties,  Haywcod  or  Jackson,  and  that 
there  was  a  certificate  of  registration  in  Jackson  County,  dated 
October,  1882:  Held,  the  deed  v^slb  properly  registered. 

5.  A  will  directed:  **  And  in  relation  to  the  *  speculation  lands,' it  is  my 

will  and  desire  that  the  sale  shall  continue  under  the  managemeDt 
of  my  executors  as  though  I  was  living*:  ^e/d,  the  lands  being 
identified,  the  executors  had  a  right  to  sell. 

6.  One  J.  went  into  possession  of  a  tract  of  land  in  1873,  under  a  bood 

for  title,  which  he  assigned  to  plaintiffs,  who  took  in  1874.  and  con- 
tinued until  1881  or  1882,  deed  being  made  to  them  in  1875,  con- 
veying to  them  by  metes  and  bounds.  The  possession  of  both  was 
adverse  and  continuous:  Held,  title  was  good  against  all  persons 
but  the  State. 

■ 

Civil  action,  to  recover  land  in  Jackson  County,  removed 
for  trial  lo  Macon  County,  and  tried  before  Clark,  J.,  at  Fall 
Term,  lb89  of  the  Superior  Court  of  said  county. 

The  facts  are  stated  in  the  opinion. 

Messi^s,  M.  E,  Cartel-  and  T.  F.  Davidson^  for  plaintiff. 
Mr.  G,  H,  Smaihera,  for  defendant. 

DxVVis,  J.:  The  plaintiffs  claim  title  through  a  chain  of 
conveyances,  the  first  link  in  which  is  a  grant  from  the 
State  to  David  Allison,  dated  November  29,  1796,  but  hav- 
ing failed,  under  the  ruling  of  the  Court  below,  by  reason 
of  defective  links  in  the  chain,  to  connect  themselves  with 
this  grant,  they  rely  upon  seven  years'  possession,  under 
colorable  title,  and  the  grant  of  David  Allison  is  only  lelied 
upon  to  take  title  out  of  the  State. 
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relies  upon  <i  grant  from  itie  State,  issued 
-bruarv,  1882.  The  action  was  instituted 
!2,  of  the  Superior  Court  of  Jackson  County, 
iitains  numerous  t-xceptions,  most  of  them 
d  deffcts  in  the  grant  from  tlie  Slate  to 
d  to  the  various  intermediate  conveyances 
ice ;  but  as  the  objections  to  the  validity  of 
at  "on  its  face"  are  withdrawn,  and  the 
on  the  trial  in  regard  to  the  intermediate 
rendered  immaterial  by  the  ruling  of  his 
:  were  "breaks  in  tlie  plaintifl's  chain  of 
lintilfs  had  to  rely  on  seven  yeara'  posses- 
ily  consider  the  exceptions  which  relate  to 

the  Allison  grant  to  take  the  title  to  the 
ersy  out  of  ilie  State,  and  if  so,  to  the 
of  seven  years'  possession  under  colorable 

sed  in  ITS)},  reserving  to  the  "Cherokee 
ir  nation  forevi  r,"  certain  lands  bounded 
lerein,  it  is,  among  other  things,  declared 
shall  enter  and  survey  any  land  within  the 
lart,"  under  a  penalty  of  iifly  pounds  for 
y;  and  it  is  further  declared  that  "all 
uls    thereupon,  if   any    should    be    made, 

void,"  There  are  numerous  other  acts 
elatijig  to  the  Cherokee  lands  to  be  found 
i  2346  el  fe'i.  of  The  Code.    It  is  insisted 

grant  is  of  land  within  the  Indian  boun- 

un.ler  the  Act  of  1783. 
jsed  in  1777,  chapter  114  (1  Potter's  Rev., 

lawful  "for  any  person  who  is,  or  shall 
•,  a  citizen  of  this  State,"  &c.,  to  enter  any 
e  not  been  granted,  &c.,  before  the  4th  day 
A'hich  have  accrued,  or  shall  accrue,  to  this 

or  conquest,"  &c.    The  Cherokee  lands 
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were,  by  the  Act  of  1783,  reserved  to  the  Cherokee  Indians 
and  their  nation  forever,  and  it  is  declared  that  all  grants  of 
such  lands  shall  be  "  utterly  void."  The  treaty  of  Holston 
was  made  July  2,  1791,  and  extinguished  the  Indian  title 
thus  reserved  to  all  land  east  of  the  Holston  treatv  line. 
Whether  this  treaty  had  the  effect  ipso  facto  to  open  the  land 
in  question  to  entry  and  grant,  as  any  other  land  acquired 
by  treaty  or  conquest,  or  whether,  as  no  act  has  been  passed 
repealing,  in  express  terms,  the  Act  of  1783,  it  was,  by  impli- 
cation, repealed  by  chapter  42,  §  1  of  the  Revised  Statutes, 
The  Code,  §2751,  or  by  the  Act  of  1852,  The  Code,  §24tK) 
(t  seq.,  we  need  not  consider;  nor,  so  far  as  the  case  before 
us  is  concerned,  need  we  consider  the  questions  so  elaborately 
and  ably  discussed  by  Mr.  Smathers,  in  his  learned  brief, 
relating  to  the  several  treaties  with  the  Indians  and  the 
Holston  boundary  line,  for  (certainly  and  unquestionably 
before  the  rights  of  any  third  parties  intervened)  it  was 
in  the  power  of  the  Legislature  to  fix  and  declare  where 
the  boundary  line  (in  regard  to  which  dispute  existed) 
was;  and  whatever  mi»-ht  be  its  effect  upon  rights  that 
may  previously  have  accrued,  the  State  itself  could  not, 
without  breach  of  faith,  thereafter  question  the  location,  nor 
can  any  one  claiming  under  the  State  by  a  subsequent 
grant  be  heard  to  question  it.  Has  the  State  so  ascertained 
and  fixed  the  boundary  line? 

The  Act  of  1819  {The  Corfc,  §2350,  et  seq.)  provides  "the 
manner  in  which  lands  lately  accjuired  by  treaty  from  the 
Cherokee  Indians  shall  be  disposed  of."  The  lands  thus 
referred  to  are  those  to  which  the  Indian  title  had  been 
recently  extinguished  by  the  treaty  of  April  8th,  1816,  and 
February  27th,  1819,  and  lay  west  of  the  Meigs  and  Free- 
man line,  and,  if  the  position  insisted  upon  by  the  defend- 
ant be  correct,  no  provision  w^as  made  after  1791  for  the  dis- 
position of  the  lands  lying  between  the  lines  insisted  upon 
by  him  as  the  true  Holston  treaty  line  and  the  Meigs  and 
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assuming  that  the  true  treaty  line  was  as 
:ie  Meigs  and  Freeman  survey,  made  after 
?ft  the  location  of  tlie  line  a  subject  of 
;eiiis  clearly  to  have  beeu  the  understand- 
lire),  (hen  the  lands  east  of  the  Holston 
id  made  certain  by  the  Meigs  and  Free- 
idy  been  subjected  to  entry  and  grant,  and 
ipiK»se  that  the  Legislature  was  inexplica- 
!  duty  in  regard  to  the  disposition  of  the 
belonging  to  the  State.  The  treaty  of 
r  "20,  1791,  extinguished  the  Indian  title 
to  the  right"  (east)  of  the  Holston  treaiy 
learly  to  have  been  the  early  legislative 
:  this  line  was  fixt-d  and  made  certain  by 
i^man  line,  and  this  has  been  sanctioned 
',  ch.  2?A.  Latliiuer  v.  PcAeal,  14  Peters,  4, 
ing  with  this  view,  we  think  sustains  it. 
es,  in  conformity  with  many  previous 
entries  and  grants  of  land  wilbiu  the 
in  territory,  before  the  Indian  title  was 
Old,  but  the  action  grew  out  of  the  uncer- 
diari  boundary  line,  and  the  Court  dis- 
he  power  of  the  parties  to  the  treaty  to 
lUte  touching  boundary  lines,  and  desig- 
:.  And  in  Patttrson  v.  Jeitka,  2  Peters,  210, 
nee  to  a  treaty  with  the  Creek  Nation  in 
lat,  "if  the  State  of  (jeorgia  has  construed 
subsequent  acts  manifesting  her  under- 
hould  not  hesitate  to  adopt  that  construe- 
In  that  ease  the  "  bill  of  exceptions  "  con- 
:h  would  show  that  Georgia  bad  adopted 
f  the  treaty  which  would  establish  the 
Afterwards,  in  Latimer  v.  Poled,  supra, 
I,  in  his  concurring  opinion,  quoting  Pat- 
i  plainly  recognised  the  right  of  North 
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Carolina  to  construe  the  Holston  treaty  for  herself,  and  set- 
tle the  boundary,  and  the  line  so  settled  would  be  adopted, 
but  the  bill  of  exceptions  in  that  case,  as  in  the  case  from 
Georgia,  set  forth  no  fact  from  which  it  could  be  seen  that 
North  Carolina  had  manifested  "her  understanding  of  it." 
and  there  is  no  judicial  opinion,  we  think,  in  conflict  with 
this.  Many  lines  were  run,  and  at  different  times,  between 
the  Indians  and  the  whites,  and  it  is  said :  "The  truth  is  not 
open  to  question  that  the  Holston  treaty  line  never  was  ascer- 
tained southeast  of  the  Iron  Mountain,  *  *  *  and  the 
United  States  having  ceased  to  have  any  interest  in  its 
ascertainment  after  the  treaty  of  Telh'co  (1796)  was  made, 
North  Carolina  had  a  right  to  ascertain  and  settle  it  for  her- 
self, according  to  some  construction  of  the  treaty  of  1791, 
and  by  which  her  grantees  would  be  bound  if  so  settled,"  Ac. 
But  we  need  not  pursue  this  branch  of  the  subject  by  review- 
ing the  authorities,  nor  need  we  consider  whether,  from  the 
surveys  and  maps  contained  in  the  scientific  report  of  J.  W. 
Powell,  Director  of  the  Bureau  of  Ethnology  to  the  Govern- 
ment, the  Holston  treaty  line  can  be  ascertained  with  mathe- 
matical certainty,  and  has  become  a  question  of  law  and 
science,  instead  of  a  question  of  fact  for  the  jury,  for  we 
regard  the  question  as  settled  by  this  Court,  103  N.  C,  221, 
where,  citing  the  act  of  1794  (1  Potter's  Rev.,  ch.  422),  it  is 
said :  "  By  *  all  the  lands  in  this  State  lying  to  the  eastward,' 
(fee,  is  meant  all  the  lands  of  this  State  not  specially  devoted 
to  some  particular  purpose,  and  the  implication  intended 
was  that  they  be  subject  to  entry  and  survey,  just  as  were 
the  lands  mentioned  in  the  statute  amended,"  &c.  And 
again  it  is  said:  "The  statute  (Acts  1809,  Potter's  Rev.,  cb. 
774),  seems  to  imply  that  the  lands  so  acquired  had,  there- 
fore, been  subject  to  entry  and  grant,  &c.,  and  it  was  cer- 
tainly understood  among  the  people  and  the  authorities  of 
the  State  that,  after  1794,  the  lands  thus  acquired  from  the 
Indians  ^ere  subject  to  entry  and  grant." 
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tid  Freeman  line  ascertaJDed  and  fixed  tlie 
un  line  of  boundary  between  iM  Stale  and 
i  the  line  tims  settled,  so  far  as  the  Stale  or 
ng  under  it  is  concerned,  ought  not  lo  be 
does  not  change  the  Holston  or  any  other 
ine,  but  the  State  had  a  right  for  itself,  and 
der  it,  to  say  and  settle  where  the  true  boun- 
nd  this  having  been  done  by  the  act  of  1809, 
3uld  be  at  rest. 

ettled  in  this  lase  (103  N.  C,  'J21),  that  the 
as  %-alid  to  convey  the  State's  title  to  the  lands 
in  lying  east,  and  not  west,  of  the  Meigs  and 
and  this  disposes  of  the  several  exceptions, 
ing  them  in  detail,  based  upon  the  alleged 
at  grant. 

it  Mr.  Lusk  was  not  rendered  incompetent  as 
;ify  to  the  declarations  of  an  aged  man,  now 
forner  tree  of  the  Allison  grant,  by  reason 
t  his  wife  claimed  land  under  that  grant; 
ving  found  as  a  fact  that  the  land  in  ques- 

the  south  or  west  of  the  Meigs  and  Free- 
st, we  believe  it  is  conceded  to  be  east  of  the 
;mau   line),  it  becomes  immaterial,  and  the 

question  is,  have  the  plaintilTs,  and  those 
ley  claim,  had  seven  years'  possession  under 

s  offered  in  evidence  a  deed  from  J.  B.  Saw- 
tfaster  in  Equity  of  Buncombe  County,  dated 
1859,  to  James  R.  Love,  and  executed  in 
decree  of  the  Court  of  Equity  of  said  county, 
^dings  had  therein  between  James  (Judger 
ntiffs,  and  James  R.  Love  and  otliers,  defend- 
lission  of  this  deed  was  objected  to  upon  the 
d  deed  had  been  improperly  admitted  to  reg- 
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istration  in  the  counties  of  Haywood  and  Jackson  without 
any  order  of  the  Probate  Court  of  said  counties. 

This  objection  was  overruled,  and  the  defendant  excepted. 

The  record  shows  that  the  execution  of  the  deed  was  duly 
acknowledged  by  the  grantor  before  James  W.  Osborne, a 
Judge  of  the  Superior  Court  of  law,  on  the  13th  day  of  Octo- 
ber, 1860,  and,  in  obedience  to  this^^,  was  properly  regis- 
tered November  7th,  1860,  but  whether  in  Jackson  or  Hay- 
wood County  does  not  appear  from  the  record.  There  is 
also  a  certificate  of  registration  in  Jackson  County,  dated 
October  16th,  1882. 

We  think  the  deed  was  properly  registered.  SeUm  v. 
Sellers,  98  N.  C,  13. 

In  any  event,  whether  properly  registered  or  not  ^^  ^^ 
good  as  color  of  title,  and  the  objection  was  properly  over- 
ruled.    Davis  V.  Higgins,  91  N.  C,  382. 

The  plaintiffs  then  offered  in  evidence  a  certified  copy  of 
the  will  of  James  R.  Love.  This  was  objected  to  upon  the 
grounds — 1st,  "  that  no  authority  was  conferred  by  the  said 
will  upon  the  executors  of  said  Love  to  sell  any  lands,  the 
terms  of  the  same  being  too  vague  and  uncertain  to  give 
such  authority;  and  2d,  that  the  same  is  irrelevant."  The 
objection  was  overruled,  and  the  defendant  excepted. 

James  R.  Love,  by  his  will,  a  copy  of  which  is  sent  with 
the  record,  directs:  "And  in  relation  to  the  'speculation 
lands,'  it  is  my  will  and  desire  that  the  sale  shall  continue 
under  the  management  of  my  executors  as  though  I  was 
living,"  Ac. 

It  was  in  evidence  that  the  lands  in  controversy  were  a 
part  of  the  lands  known  as  the  "  speculation  lands,"  and  the 
executors  under  the  will  had  authority  to  sell,  and  the  ob- 
jections were  properly  overruled. 

The  plaintiffs  then  offered  in  evidence  a  deed  from  the 
executors  of  James  R.  Love  to  them,  dated  October  28th, 
1875,  covering  the  land  in  dispute.     This  was  objected  to  as 


■EBRUARY  TERM,  1880.  4o9 

Brown  r.  Brhws.  ■ 
!  objeclion  was  overruled,  and  dereiidaiit 

id  under  which  tlie  plaintiffs  diKctlycInim, 

le  to  see  any  ground  upon  which  the  objec- 
tained. 

■nee  that  one  Javan  Davis  took  possessiou  of 
troversy  under  a  bond  for  title  in  March, 
se  thereon, and  cultivated  the  land;  that  he 
d  for  tiile  to  \V.  A.  Hrown  (one  of  the  plain- 
[i  took  pos!>ession  under  this  assignment  in 
jed  in  actual  possession  until  1882;  that  on 
,  1875,  the  exeiutor  of  James  R.  Love  exe- 
the  plaintiffs  (a  coj'y  of  which  is  sent  with 
■eying  the  land  in  question  by  metes  and 
was  evidence  on  behalf  of  defendant  that 
n  in  March,  18S1. 

structed  the  jury  ''that,  if  they  find  that 
It  into  possession  of  tlie  locus  in  quo  in  1S73 
make  title  from  the  executors  of  James  R. 
ion  was  Love's  possession  and  under  Love's 
d  if  he  had  continuous  and  adverse  posses- 
if  assignment  of  bond  for  title  to  plaintiffs, 
;n  took  and  held  continuously  adverse  pos- 
rch,  1S81,  when  defendant  claimed  that  he 
then  ]>laintiffs  and  those  under  whoifi  they 
t  than  seven  years'  possession,  and  would 
t  everybody  except  the  Slate." 
lained  the  nature  of  the  possession  reijuired 
.old  them  that  the  burden  was  on  Iheplain- 

ror  in  this  charge  of  which  the  defendant 

1  of  Javan  Davis  and  his  assignee  untler 
8  the  possession  of  the  vendor,  under  whom 
ihe  purchase-money  was  paid,  and  the  pos- 
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session  of  part  of  the  tract  within  the  metes  and  bounds  set 
out  was  the  possession  of  the  entire  tract. 

A  tenant,  though  he  may  lease  a  small  and  definite  boun- 
dary in  a  large  tract  of  land,  holds  possession  for  his  lessor, 
and  his  possession  enures  to  the  benefit  of  the  lessor  as  to 
the  whole  of  the  land  covered  by  the  deed  under  which  be 
claims  title.  Rvjfia  v.  Overfly  (decided  at  this  t*'rm),  and 
cases  there  cited. 

A  vendee  in  possession  under  a  contract  of  purchase  is  in 
privity  with  his  vendor,  and  is  entitled  to  have  the  time 
when  he  held  possession  under  his  vendor  added  to  thai 
after  receiving  his  deed  in  determining  whether  colorable 
title  was  matured  into  a  [jerfect  title  by  possession.  The 
possession  of  the  plaintiffs  under  contract  for  title  was,  up 
to  the  time  of  the  execution  of  the  contract  and  taking  of 
the  deed,  the  possession  of  their  vendors,  and  enured  to  the 
benefit  of  the  vendees  just  as  if  they  were  tenants  of  the 
particular  tract  of  land  contracted  to  be  sold,  and  after  the 
deed  to  them  the  posseirsion  under  color  continued.  So  that, 
if,  from  the  time  that  actual  possession  was  taken  by  Javau 
Davis  under  the  executors  of  Love,  in  whom  was  color  ot. 
title,  there  was  continuous  p<  ssession,  the  colorable  title  of 
plaintiffs  and  those  under  whom  they  held  was  ripened  into 
jjerfect  title.     AvnU  v.  Arringtov  (decided  at  this  term),  and  . 

authorities  cited. 

Affirmed. 
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H.  T.  RUMBOUGH  v.  THE  SOUTHERN  IMPROVEMENT  CO. 

Foreign  Corporolicns  —  Accfjited  Drafts  —  Specific  AlUgaliotis 
and  Deniatf — Code  Pleading — Endence — Contracls  of  Corpo- 
ra'iovs. 

I.  In  an  aclion  upoD  ftn  accppled  draft  there  was  a  specific  allegation  in 
the  comptamt  stating  deflnitelj  certain  matlera  and  (acts,  to 
which  (he  response  in  the  answer  was,  "  The  allegations  of  the 
sixth  paragraph  of  the  complaint  are  uutrue  in  manner  and  ToTm 
as  therein  stated":  Held,  [hat  this  was  not  a  auflicient  denial 
under  The  Code. 

i.  Denials  and  atlmissions  and  statenient  of  facts  should  be  positive  and 
unequivocal— not  argumentaiive  or  evasive. 

I.  Our  statute  {The  Code,  gfl83),  requiring  that  "every  contract  of 
eiery  corporation  by  which  a  liability  may  be  ini'urred  by  the 
company  exceeding  $100  shall  be  in  writing  and  eitber  under  the 
cumtDon  seal  of  the  corporation  or  signed  by  some  officer  of  the 
company  authorized  thetet","  does  not  apply  to  conlracie  of 
foreign  corporations. 

I.  When,  in  an  aotion  upon  a  draft  accepted  by  the  vice-president  and 
general  manager  of  a  foreign  corporation,  the  platntilT  otferid  to 
show  that  he  was.st  ibe  time  of  acceptance,  acfingassuch  oBicer, 
and  had  authority  from  the  company  to  accept  drafts:  Held,  that 
the  Court  below  erred  in  excluding  such  testimony. 

This  ACTION,  trieii  at  November  Term,  1889,  of  M.vdison 
Superior  Court,  before  Whital-er,  J.,  was  brought  to  recover 
)f  the  defendant  corporation  a  certain  amount  alleged  to 
[>e  due  upon  a  bill  of  exchange  in  the  following  words  and 
figures,  to  wit: 

'fOoO.  Hot  Spkixos,  Nevembtr  19,  1887. 

"  Xinety  days  alter  date,  pay  to  the  order  of  H.  T.  Rum- 
bough,  Esq.,  for  flccoitnt  of  J.  H.  Rmnbough,  nine  hundred 
md  fifty  dollars.  W.  E.  Watkins, 

"To  Southern  Improvement  Co.,  No.  2  Wall,  N.  Y." 
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"Accepted.     Payable  at  First  National  Bank,  New  York. 

"  Southern  Improvemext  Co., 

'' By  W.  E.  Watkins." 

Upon  the  reading  of  the  pleadings,  plaintiff's  counsel 
asked  his  Honor  to  declare  the  fifth  section  of  the  answer 
responsive  to  the  sixth  section  of  the  conjplaint,  to  be,  in 
law,  no  denial. 

This  his  Honor  declined  to  do,  and  plaintiff  excepted. 

The  plaintiff  then  offered  to  introduce  in  evidence  a  draft, 
or  bill  of  exchange,  in  the  words  and  figures  as  herein- 
before stated. 

The  defendant  objected  to  the  introduction  of  this  draft, 
or  bill  of  exchange,  insisting,  besides  other  reasons  given, 
that  the  pleadings,  by  allegation  of  complaint  and  failure 
of  denial  thereof  in  answer,  showed  the  defendant  to  be  a 
corporation,  and  that  the  alleged  accepted  draft  was  for 
more  than  one  hundred  dollars,  and  such  alleged  ac^pt- 
ance  was  not  under  seal  of  defendant  corporation,  and  was 
not  signed  by  one  purporting  or  proved  to  be  an  officer  of 
such  corporation. 

His  Honor  found  as  facts  that  the  defendant  was,  as  shown 
by  the  pleadings,  a  corporation,  and  the  alleged  draft 
claimed  by  the  plaintiff  to  have  been  accepted  was  for  more 
than  one  hundred  dollars,  was  not  under  seal  of  defendant, 
and  was  not  signed  by  one  purporting  or  shown  to  be  an 
officer  of  defendant  corporation,  and  sustained  the  objec- 
tion, with  an  explanation  then  given  that  his  ruling  was 
based  upon  what,  up  to  that  time,  had  appeared.  Plaintiff 
excepted. 

The  plaintiff  then  introduced  himself  as  a  witness,  and 
offered,  to  testify  that  W.  E.  Watkins,  at*  the  date  of  this 
acceptance,  was  the  vice-president  and  general  manager  of 
the  defendant  corporation,  and,  as  such,  had  authority  from 
the  corporation  to  accept  this  draft. 
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dined    to   permit   this,   and    tlie   plaintiFT 

llieo   offered  to  testify  that  W.  E.  Watkins, 

;  acceptance  of  this  draft,  was  the  genera! 

'ful  agent  of  the  defendant  corporation,  and 

h. 

"clined   to   permit  this,  and   the  plaintiff 

offered  to  testify  that,  at  the  time  of  the 
1  draft,  W.  E.  Watkins  was  in  the  full  control 
t  of  the  property  of  the  defendant  corpora- 
of  Nortli  Csrolina. 

lined  to  permit  this,  and  plaintiff  excepted, 
lintiff  tlien  took  a  nonsuit,  with  the  nuder- 
\  defendant  might  thereafter.  In  this  action, 
mid  be  given,  prosecute  its  coQnter-claini, 
jreupon  took  a  nonsuit. 
:,  among  othtr  things,  idleged  as  follows: 
aid  W.  E.  Walkins  was  the  general  man- 
I  agent  of  the  defendant,  the  Southern 
impany,  in  the  cunduct  of  its  business  in 

of  Madison,  and  was  fully  authorized  and 
le  defendant  to  draw  said  bill  of  exciiange 

same,  as  hereinbefore  alleged." 
of  the  answer  responsive  to  this  allegation 

allegations  of  the  sixtli  paragraph  of  the 
lutrue   in    manner    and    form    as   therein 

aving  suffered  judgment  <if  nonsuit, assigned 
ed. 

hrd,  for  plaintiff, 

I,  for  defendant. 
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Merrimon,  C.  J. :  Regularly,  the  pleadings  in  an  action 
should  be  settled  before  the  trial  begins.  Hence,  the  plain- 
tiff should  have  made  objection  to  the  suflBciency  of  the 
answer  before  the  jury  were  empanneled.  It  seems  that  it 
was  made  afterwards,  but  the  Court  entertained  the  motion, 
as  it  might  do  in  the  exercise  of  its  discretion,  and  denied 
the  same. 

We  think  the  answer  to  the  sixth  paragraph  of  the  com- 
plaint was  insufficient,  and  clearly  not  a  compliance  with 
the  statutory  provision  (The  Cudcy  §  243),  nor  did  it  serve 
the  purpose  of  The  Code  method  of  procedure.  The  pro- 
vision just  cited  prescribes  that  **  the  answer  of  the  defend- 
ant must  contain  *a  general  or  specific  denial  of  each  mate- 
rial allegation  of  the  complaint  controverted  by  the  defend- 
ant, or  of  any  knowledge  or  information  thereof,  sufficient 
to  form  a  belief/  "  Such  denial  may  be  general — that  is 
that  the  allegation  is  not  true ;  or  it  must  be  specific— that 
is,  that  it  is  true  in  some  respects,  but  not  true  in  others,  as 
specified.  It  should  also  embrace  "  any  knowledge  or  infor- 
mation thereof  (that  is,  the  allegation  of  the  complaint) 
sufficient  to  form  a  belief"  in  respect  thereto.  The  purpose 
is  to  require  the  defendant  frankly  to  deny  the  truth  of  the 
allegations  of  the  complaint,  if  he  can,  or,  if  he  cannot,  t)ien 
to  admit  the  truth  of  them,  or  to  specifically  admit  the  truth 
of  them,  so  far  as  they  are  true  within  his  knowledge,  and 
deny  the  truth  of  the  same  in  particular  respects,  so  far  as 
he  may  be  warranted  in  doing  so  by  the  facts;  and  he  is 
further  required  to  state  such  knowledge  and  information 
as  he  may  have  as  to  the  allegations  sufficient  to  forma 
belief.  Such  denials,  admissions  and  statements  of  facts 
should  be  direct,  positive  and  unequivocal — not  argumenta- 
tive and  evasive.  The  object  of  answer  is  to  raise  necessary 
issues  of  fact  and  law,  and  to  ascertain  the  facts  as  to  the 
allegations  of  the  complaint  within  the  knowledge  of  the 
defendant,  and  thus  avoid,  as  far  as  practicable, controversy, 
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,aad  facilitute  the  administration  of  justice 

lie  present  defendiint,  in  the  respect  com- 
ither  frank  nor  sufficient.  It  was  "  tliat 
the  sixth  paragraph  of  the  complaint  are 

and  form  as  llierein  alleged."  The  clear 
his  was,  that  the  allegations  were  in  some 
fvay,  to  some  extent,  true.  It  was  bound 
,  "  manner  and  form,"  in  what  respects, 
it,  they  were  true,  and  also  to  state  what 
onnation  it  had  in  respect  thereto  saffi- 
jlief.  The  allegations  were  in  respeet  to 
things  as  the  defendant,  through  its  proper 
I,  must  have  had  full  knowledge  of.  The 
t  required  the  defendant,  upon  such  terms 
deemed  just,  to  answer  the  allegations  by 

admission,  or  have  stricken  (lut  the  insuf- 
iing  is  not  a  mere  game — an  artifice — a 
— it  is  serious  and  earnest,  and  the  law 
!  purposes  contemplated  by  it.  Flack  v. 
,  42;  Schekan  v.  .MaloJie.  71  N.  C,  440; 
J  N.  t; ,  28 ;  Burden  v.  Simmons,  84  N.  G., 

Co.  V.  Manufactunitg  Co.,  91  N.  C,  74. 
ivas  a  foreign  corporation,  and  hence  the 

§CS3)  requiring  "every  contract  of  every 
lich  a  liability  may  be  incurred  by  the 
ig  one  hundred  dollars,  shall  be  in  writing, 

the  common  seal  of  the  corporation  or 
licer  of  the  company  authorized  thereto," 
or  embrace  it.  This  plainly  appears  from 
'ode,  §§663-701)  and  its  purposes,  and  par- 
ll  thereof,  and  as  well  from  the  uat*ire  of 

I.,egislalure  of  this  Slate  has  not  under- 


466  IN  THE  SUPREME  COURT. 


RuMBOuoH  V,  Improvement  Co. 


taken  to  regulate  by  statute  the  powers  and  methods  of 
business  of  foreign  corporations,  nor  to  prescribe  how  their 
contracts  shall  be  executed.  So  far  as  we  can  see,  general  prin- 
ciples of  law  applicable  to  corporations,  such  as  the  defend- 
ant, apply  to  it  in  this  action  The  Court,  therefore  erred, 
in  applying  the  statute  last  cited  to  the  bill  sued  upon.  It 
was  very  certainly  competent  for  the  plaintiff  to  prove  on 
the  trial,  by  parol  testimony,  that  W.  E.  Watkins  was  the 
vice-president  of  the  defendant;  that  he  was  appointed: 
that  he  generally  acted  as  such  officer;  that  he  had  general 
charge  and  management  of  the  defendant's  business  in  this 
State ;  that  he  had  authority,  general  or  special,  to  accept 
the  bill  in  question  in  the  name  of  the  defendant;  to  prove 
that  in  so  accepting  the  bill  for  the  defendant  he  acted  as  its 
agent  or  vice-president,  although  he  did  not  sign  his  name 
officially  or  as  agent.  The  evidence  tendered  by  the  plain- 
tiff and  rejected  was  competent  and  material,  and  the  Court 
should  have  received  it.  Turnpike  Co.  v.  McCaraon,  1  D.  & 
B.,  306;  Lemis  v.  Railroad^  95  N.  C,  179;  Mtchani4:^  Bank\\ 
Bank  of  Columbia^  5  Wheaton,  326;  A*ng.  &  Ames  on  Corp., 
§294;  Abb.  Tr.  Ev.,  ch.  3,  par.  35;  /d.,  par.  43. 

There  is  error.     The  judgment  of  nonsuit  must  be  set 
aside  and  further  steps  taken  in  the  action  according  to  law. 

Error. 
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H.  A.  BUNERICK  et  al.  v.  JOHN  P.  HAYGOOD  et  al. 

Nuncupaiive   Wills — Statutory  Requirements —  Witnesses— Lad 

Illness. 

1.  A  nuncupative  wiU  must  be  proved  on  the  oath  of  at  least  iwo 

credible  witnesses  present  at  the  making  thereof,  who  state 
that  they  were  specially  required  to  bear  witness  by  the  testator 
himself.  It  must  have  been  made  in  his  last  sickness,  ia  his  own 
habitation,  or  in  one  w^here  he  had  been  resident  for  at  least  ten 
days  previous,  unless  he  di^d  on  a  jourrifey  or  from  home. 

2.  The  statutory  requisites  must  be  strictly  complied  within  all  material 

respects. 

3.  Where  a  woman  in  her  last  illness,  without  expressing  any  purpose 

to  make  a  will,  in  terms,  said  she  wanted  to  give  to  her  sister  cer- 
tain articles  of  personal  peoperty,  and  called  her  to  her  bed-side 
and  gave  them  to  her,  in  the  presence  of  two  other  persons,  but 
did  not  call  tbem,  or  either  of  them,  to  witness  the  transaction: 
Heldf  that  this  did  not  constitute  a  nucupative  will. 

This  was  a  civil  acvion,  tried  before  Phillips,  J.,  Spring 
Term,  1890,  MECKLKNBURCi  Superior  Court. 

The  alleged  nuncvpotive  will  of  Rebecca  Annie  Haygood 
was  proven  by  the  witnesses  (herfofhehve  the  Clerk  of  the  Supe- 
rior Court  in  the  county  of  Mecklenburg.  Notice  iu  that, 
respect  was  given,  and  such  proceedings  were  had  as  brought 
the  matter  of  the  proof  of  such  will  into  the  Superior  Court 
of  that  county.  The  latter  Court  gave  judgment  therein, 
from  which  parties  interested  in  opposition  to  the  suppceed 
will  appealed  to  this  Court,  and  the  appeal  was  heard  and 
determined  here  at  September  Term,  1888.  Haygood  Will 
Case,  101  N.  C,574. 

Afterwards  a  caveat  to  the  probate  of  such  will  was  entered, 
and  in  the  course  of  procedure  in  such  matters,  an  issue 
devisavit  vel  non  as  to  the  paper-writing  propounded  as  the 
will  of  the  alleged  testator  was  tried  in  said  Superior  Gouit 
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mind  and  memory.     I  think  she  was  over  forty  years  old, 
and  she  was  not  under  any  restraint  or  duress.' 

"  Ella  Biggs,  a  witness  for  propounders,  testified  as  follows: 
*  I  lived  close  to  Mrs.  Haygood.  She  sent  for  me  Saturday 
morning.  She  died  Sunday,  after  12  o'clock  noon.  She 
sent  Henry  Johnston  after  me.  I  went  to  her  bed.  She  said 
I  was  a  long  time  coming.  I  asked  her  what  she  wanted. 
She  said  she  wanted  to  see  her  sister  Catherine  Bundrick, 
and  she  said  she  wanted  her  to  have  what  was  in  the  room. 
I  asked  her  if  she  wanted  to  see  her  children,  and  she  shook 
her  head  and  said  no  more  about  it.  She  was  right  sick  at 
that  time.  She  had  her  right  mind  at  the  time  of  this  con- 
versation. Sometimes  she  had  her  right  mind,  and  some- 
times she  didn't.  She  had  very  high  fever.  She  said  Cath- 
erine was  her  sister.  Her  children  didn't  live  with  her,  as 
I  know  of  I  lived  near  her  four  months.  Mamie  Dawkins 
was  standing  in  the  same  room,  at  a  door,  as  far  from  the 
bed  as  from  here  to  the  stove-pipe'  (about  thirty-five  feet.) 

"  Crossfxamined, — *  Mamie  Dawkins  was  in  the  door  open- 
ing into  an  adjoining  room,  sort  of  a  shed.  The  room  where 
the  bed  was,  was  very  large.  I  consider  what  she  said  to 
me  her  will,  but  I  don't  know  what  it  is,  nor  whether  she 
did.  She  didn't  call  anvbodv  else  to  witness  it  as  I  heard. 
She  didn't  ask  me  to  witness  it.  I  don't  remember  telling 
Mr.  Maxwell  that  she  was  not  in  her  right  mind.  She  had 
typhoid  fever.  When  I  entered  the  room  her  breakfast  was 
in  a  chair  beside  the  bed.  She  would  not  eat  it.  She  looked 
pretty  pert  when  I  went  to  her.  I  stayed  about  an  hour, 
and  I  did  not  go  again  until  next  day,  when  she  was  dying. 
She  would  lie  and  sleep  most  of  the  time.  At  times  she  was 
delirious.  I  heard  her  speak  of  her  son.  I  never  saw  her 
children.  While  I  was  talking  with  the  sick  woman  Mamie 
Dawkins  came  out  of  the  shed-room  and  stood  at  the  door. 
I  didn't  know  that  Mamie  Dawkins  heard  what  Mrs.  Hay- 
good  said  to  me.' " 
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ders  asked  the  Court  to  instruct  the  jury  that, 
the  evidence,  they  must  find  the  issue  sub- 
in  favor  of  tlie  propounders  of  the  will. 
harged  the  jury  that  there  was  no  evidence 
stablish  a  will  made  by  Rebecca  Annie  Hay- 
ucted  the  jury  to  (ind  the  issue  in  favor  of 

ders  excepted  to  the  refusal  of  his  Honor  to 
ictions  prayed   for   by   them,   and    also   the  ■ 
given. 

Wilson  and  Olarlcafm  '&  Dula  (by  brief),  for 

Waiker,  A.  Buruell  and  C.  Dowd,  for  defend- 


'.J.:  The  Court  below  decided  that  the  evi- 
3  witnesses  produced  on  the  trial  to  prove  tlie 
mmcvpaiive  will  of  th^  alleged  testatrix  was 
r  that  purpose,  and  we  cannot  hesitate  to  con- 

The  Corff,  §2148),  prescribing  how  wills  shall 
ng  other  things,  provides  as  follows:  "Wills 
must  be  admitted  to  probate  only  in  the  fol- 
■:  *  •  *  3.  In  case  of  a  nuncupative 
\^  of  at  least  two  credible  witnesses  present  at 
reof,  who  state  they  were  specially  required 
thereti^by  the  testator  himself.  It  must  also 
Buch  nuncupative  will  was  made  in  the  tes- 
less,  in  his  own  habitation,  or  where  he  had 
resident  for  at  least  ten  days,  unless  he  died 
■  from  home,"  Ac. 

s  of  this  statutory  provision  must  be  strictly 
and  observed,  in  all  material  respects,  in 
t  opportunity  for  fraudulent  practices  on  the 


472  IN  THE  SUPREME  COURT. 


BUNDRICK  V.   HaYGOOD. 


part  of  such  persons  as  would  be  disposed  to  obtain  undue 
advantage  of  persons  in  their  last  sickness  as  to  the  final 
disposition  of  their  property;  and  also  to  prevent  mischiefs 
that  might  arise  from  the  ignorance,  misapprehension  ordis- 
honest  purposes  of  persons  called  upon  to  be  the  witnesses 
of  such  wills.  The  purpose  of  such  requisites  is  to  prevent 
the  fabrication  of  such  wills;  thev  are  necessarv,  and  it  is 
essential  to  observe  them  strictlv.  Brown  v.  Broxmi,  2  Mur- 
phey,  350;  Rankin  v.  Rankin,  9  Ired.,  156;  Wef^ier  v.  We^ier.o 
Jones,  95;  Hadeti  v.  Bradshaiv,  1  Winst.,  563;  Smith  v.  Smith. 
63*N.  C ,  637 ;  Ired.  on  Ex'rs,  21. 

The  evidence  of  the  witnesses  of  tlie  alleged  will  accepted 
as  true,  did  not  prove  a  substantial  compliance  on  the  pan 
of  the  supposed  testatrix  with  the  prescribed  requisites  that 
must  be  observed  in  making  a  nuncupative  will.  She  should 
have  expressed  her  purpose  to  make  a  will.  Perhaps  it  was 
not  necessary  that  she  should  do  so  in  terms,  but  she  should 
have  done  so  in  some  certain  way.  She  did  not  do  so,  unless 
by  mere  implication.  She  sai<l  she  wanted  to  see  her  sister- 
naming  her — wanted  to  give  her  sister  all  her  things- 
wanted  her  to  have  them,  but  she  did  not  say  "I  give  her 
all  my  ihings — all  my  property,"  or  "I  will  make  a  will  ftud 
by  it  give  my  things  to  her,"  nor  any  like  expression.  It 
seems  that  she  was  anxious  to  see  her  sister,  so  that  she 
might  give  her  the  property — the  things — before  she  died. 

But  if  she  intended  by  wliat  she  said  to  dispose  of  her 
property,  she  should,  to  tliat  end,  have  specially  required  at 
least  two  credible  witnesses  to  bear# witness  that  she  had 
made  her  will — tliat  she  had  so  disposed  of  her  property. 
But  she  did  not  specially,  or  at  all,  require  the  witnesses  who 
testified,  or  either  of  them,  to  so  bear  witness.  She  did  not 
say,  in  terms  or  effect,  to  these  witnesses,  "I  want  you — or  I 
charge  you— or  I  require  you  to  bear  witness  that  I  give  my 
property  to  my  sister,"  naming  her.  She  should  have  made 
the  witnesses  clearly  sensible  of  the  fact  that  she  specially 
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io  so  bear  witness,  so  that  they  might  be 
,  and  to  the  further  end  they  might  be  able 
1  called  upon  to  testify  as  such  witnesses. 
ially  recjuires  thai  tliey  shall  state  that  they 
i.  One  of  these  witnesses  do>s  not  say  or 
e  was  called  upon  (o  be  a  wiiness,  or  that  she 
elf     She  was  the  nurse,  and  what  slie  beard 

attention  was  nut  directed  to  what  the  sup- 
aid  by  the  latter,  or  any  oilier  person.  The 
d:  "I  considered  what  she  said   to  nie  her 

know  what  it  is,  nor  whether  she  did.  8lie 
ady  else  Io  witness  il."  The  evidence  was, 
cient,  in  any  reasonable  view  of  it,  to  prove 
ential  facts — only  gave  risfe  to  vague  con- 
Judgment  affirmed. 


■•  THE  VALLEY  RIVEB  MIN'ISG  COMPANY. 


%nt»  in   Common — Color  of  Title — Ponsei'siou 
rs — Sale  —  Seis)i< — Actioti  Joi-  an    I'udirided 


ecovfr  land  the  [OainiitT  claimed  as  owner  in  lee. 
it  claimed  as  tenant  in  roninion  ivilh  plainlilT  of  an 
ird.  PlaintiR's  evidence,  eufflcient  to  show  owner- 
an  undivided  part  at  Ihe  land,  tended  also  to  slioiv 
ind  continuous  |K>8sesr ion  of  the  whole  land.  Defend- 
ed evidence  lending  to  thow  color  of  tide  in  an  undi- 
Hod  poBseEsion  tor  more  Ihan  eeven  jfars.  thh  the 
1  to  receive,  and  instructed  ihe  jury  lliat  defendant 
1  offer  any  evidence  of  co-tenancy:  Held  to  be  error. 
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2.  The  burden  was  upon  the  plaintiffs  to  show  sole  title  in  themseWes, 

as  alleged,  and  failing  in  this,  the  defendant  had  a  right  to 
remain  in  possession  as  tenant  in  common  with  them  of  the  Dodi- 
vided  one-third. 

3.  The  defendant  was  not  bound  to  e-how  title  as  alleged— tenancy  in 

common. 

4.  The  action  being  advtrse,  and  evidence  introduced  to  show  color  of 

title  in  plaintiff,  defendant  was  entitled  to  reply,  and  the  exclu- 
sion of  his  evidence,  which  might  have  influenced  the  jorj  to 
decide  for  him,  entitles  him  to  a  new  trial. 

This  was  a  civil  action,  tried  at  Fall  Term,  18SS,  of 
Chkrokee  Superior  Court,  before  Boykin,  J. 

The  [)laintiffs  allege  in  their  complaint  that  they  are  tbe 
owners  in  fee  of  the  land  specified  therein  ;  that  the  defend- 
ant is  in  i)ossession  thereof,  and  unlawfully  withholds  tbe 
same  from  them,  ifec.  The  defendant  admits  that  the  plain- 
tiffs are  part  owners  in  fee  of  the  land,  but  it  alleges  that  it  is 
tho  owner  in  fee  of  an  undivided  one-third  part  thereof,  and 
is  tenant  in  common  with  the  plaintiffs;  that  it  is  lawfully 
in  possession,  and  is  willing  that  the  plaintiffs  shall  be  so 
in  possession  of  the  land  with  it. 

On  the  trial,  the  plaintiffs  showed  title,  conceded  to  be 
sufficient,  as  owners  in  fee  of  an  undivided  part  of  the  land. 
They  did  not  sue  for  the  other  like  part  owners  thereof,  nor 
did  they  produce  evidence  to  show  title  for  any  part  thereof 
in  any  person  other  than  themselves.  They  produced  evi- 
dence tending  to  show  color  of  title  and  continuous  posses- 
sion of  the  w^hole  land  for  more  than  seven  years. 

The  defendant  failed  to  show  a  regular  chain  of  title  to 
an  undivided  part  of  the  land,  but  it  put  in  evidence  a  deed 
of  convevance  to  it  sufficient  as  color  of  title,  dated  26tb  of 
February,  1867,  from  W.  N.  Bilbo,  purporting  to  convey 
the  fee  in  an  undivided  third  part  thereof,  and  it  further 
produced  evidence  tending  to  prove  that  it  had  had  contin- 
uous possession  thereof,  claiming  under  this  deed  from  and 
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until  the  time  of  the  trial,  and  more  than 

id  aa  error,  that  the  Court  declined  to  consider, 
from  the  oongideralion  of  the  jury,  the  defend- 
I  such  part  owner  of  the  land,  and  instructed 
t  the  defendant  had  failed  to  offer  anj' evidence 

I  verdict  and  judgment  for  the  plaintiffs,  aud 
ing  excepted,  appealed. 

'.  Davidson  and  G  A  Shufard,  for  plaintiffs. 
McCrady   (by   brief)  and    J    W.   Cooper,  for 


C.  J.:  It  was  Hdmitted  by  the  defendant  that 
vere  part  owners  of  the  land.  But  this  udmis- 
^ntitle  them  to  be  let  into  possession  of  tlie 
as  snle  owners,  or  for  themselves  and  others 
■im  to  be  part  owners  as  against  the  defend- 
)e  undivided  one-third  part  claimed  by  it,  the 
1  the  plaintiffs  to  (■how  title  thereto  in  them- 
ting  in  this,  the  defendant  having  possession, 
to  remain  so,  as  tenant  in  common  with  the 
rt  owners  only. 

ffs  alleged  that  they  were  solo  owners  of  the 
on  the  trial,  they  produced  evidence  of  color 
lossession  as  to  the  undivided  one-third  part 
ed  by  the  defendant  that  might  imperil  its 
certainly  had  the  right  to  show  title  in  itself 
claimed  by  it  in  any  projier  way  it  could.  It 
le  part  claimed  by  it,  show  color  of  title,  claim 
1  under  it  within  settled  and  visible  bounds  for 
en  years,  and  thus  show  title  perfected  iu  it. 
served  that  such  controversy  is  not  between 
and  defendant  as  to  the  part  of  the  land  in 
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question  as  tenants  in  common.  As  to  it,  the  parties  plain- 
tiff and  defendant  claim  adversely  to  each  other— not  as 
tenants  in  common — and  the  purpose  of  the  action  is  to 
settle  and  determine  whether  the  plaintiffs  are  sole  owners, 
as  they  claim  to  be.  If  it  shall  turn  out  that  the  defendant 
is  sole  owner,  as  claimed  by  it,  then  ii  will  be  tenant  in 
common  with  theplaintiffsaccording  to  the  respective  rights 
of  all  the  parties,  and  the  rules  of  law  applicable  to  such 
tenants  will  prevail. 

Tenants  in  common  have  unity  of  possession,  but  ihey 
do  not  necessarily  have  unity  in  any  otiier  res{)ect.  Their 
respective  estates,  the  quantity  of  them,  the  time  when  they 
begin  and  terminate,  the  character  of  their  titles  and  the 
methods  and  means  of  proving  them,  may  be  very  diverse. 
Each  has  his  undivided  part  of  and  interest  in  the  laud. 
Hence,  the  recovery  of  one  such  tenant  is  not  generally  a 
recovery  of  all  of  them,  nor  does  such  recovery  entitle  hiui 
to  take  possession  for  all.  Indeed,  one  such  tenant  may 
recover  from  another;  one  may  be  barred  of  his  entry  by 
the  statute  of  limitations,  and  another  not;  the  statute  may 
run  as  to  one,  and  not  as  to  another.  When  one  recovers, 
he  is  not  entithd  to  be  put  into  possession  as  if  he  were  sole 
owner;  he  takes  possession  as  to  and  to  the  extent  and 
measure  of  his  right  of  the  whole,  not  knowing  which  par- 
ticular f)art  is  his.  Indeed,  no  particular  part  belongs  to 
him  exclusively. 

A  tenant  in  common  may  not  be  in  the  actual  possession 
of  the  land  with  his  co-tenants,  or  at  all.  A  stranger  may 
^o  into  possession  of  the  land  and  remain  so,  claiming  the 
undivided  part  of  such  tenant  not  in  possession  undercolor 
of  title  to  it,  and  continue  such  claim  and  possession  until 
he  shall  perfect  a  title  to  the  same.  There  is  nothing  in  the 
nature  of  such  tenancy  and  ownership  of  real  properly  thai 
prevents  title  from  arising  and  becoming  perfect  by  color  of 
title,  claim  and  continuous  possession  under  the  same  for 
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seven  years,  as  in  cases  of  sole  tenancy,  except  as  to  the 
co-tenaots  fhtjinselves.  Holdfast  v.  Sbrpard,  9  Ired.,  222; 
Allm  V.  Salinger,  103  N.  C,  IS;  OvtTcash  v.  Kitchie,  89  N.  C, 
391,  and  cases  tliere  cited 

Hence,  it  w-aa  competent  for  llie  plaintiffs  to  prove  such 
title  as  the  last  mentioned  as  to  the  undivided  one  third  part 
of  the  land  claimed  by  the  defendant.  And  for  ihe  like 
reasons,  the  defendant,  a  third  party,  had  the  right  to  show 
such  title  to  that  part  as  against  the  plaintiffs  or  other  part 
owner  of  the  land. 

On  the  trial,  the  defendant  showed  suHicient  color  of  title 
and  produced  and  tendered  evidence  tending  to  prove  its 
claim  and  the  continuous  possession  of  the  land  as  to  one 
undivided  third  part  thereof  for  se\'en  years  and  more.  It 
may  be  that,  if  the  Court  had  submitted  such  evidence  with 
appropriate  instructions  to  the  jury,  they  would  have  ren- 
liered  a  verdict  in  favor  of  the  defendant.  It  was  ctearly 
entitled  to  have  the  evidence  produced  and  pertinent  evi- 
littice  offered,  but  rejected,  submitted  to  the  jury  with  proper 
instruction  from  the  Court  as  to  its  purpose  aiwl  application. 
But  the  Court  ignored  the  defendant's  claim  of  title,  and 
told  the  jury  that  it  'had  failed  to  offer  any  evidence  of 
co-tenancy,"  plainly  implying  that  it  had  produced  no  evi- 
ilcuce  to  prove  title  aa  claimed  by  it. 

There  is  error.  The  defendant  is  entitled  to  a  new  trial, 
and  we  so  adjudge. 

Error. 
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R.  R.  PORTER,  Administrator,  v.  THE  WESTERN  NORTH  CARO- 
LINA RAILROAD  COMPANY. 

Docketwg  Appeals — Motion  to  Dismiss — Rules  of  the  Court. 

1.  A  case  was  tried  at  the  August  Term,  1889,  of  the  Superior  Court  and 

docketed  in  the  Supreme  Court  April  14th,  1890.  The  case  was 
settled  and  filed  in  the  Superior  Court  Clerk's  office  in  time  for  the 
transcript  to  have  been  docketed  for  appeal  in  this  Court  before 
the  call  of  causes  for  that  district:  Held^  the  appeal  must  be  dis- 
missed ;  and  this,  though  the  appellee  did  not  move  to  docket  and 
dismiss  during  the  week  allotted  for  that  district. 

2.  Discussion  by  Clark,  J.,  of  the  rules  of  appeal  applicable  in  such 

cases. 

This  was  a  civil  action,  tried  before  Clark^  J.,  at  Fall 
Term,  1889,  of  Buncombe  Superior  Court.  • 
The  facts  are  set  out  in  the  opinion. 

Mr.  G,  A,  Shvford  (by  brief),  for  plaintiff. 
Messrs.  D  Schenck  and  F.  Hi  BushcPy  for  defendant. 

Claek,  J.:  This  cause  was  tried  at  August  Term,  1889, of 
Buncombe  Superior  Court,  and  the  appeal  was  docketed 
here  April  14th,  1890.  The  case  on  appeal  was  settled  and 
filed  in  the  Clerk's  office  below,  in  time  for  the  transcript 
on  appeal  to  have  been  docketed  here  before  the  call  of 
causes  from  that  district  was  concluded  at  Fall  Term,  1889. 
The  appellant,  however,  insists  that  as  the  appellee  did  not 
move  to  docket  and  dismiss  during  the  week  allotted  to  that 
district,  that  the  appeal,  docketed  at  this  term,  cannot  be  dis- 
missed, and  relies  upon  Barbee  v.  Green,  91  N.  C,  158;  Rd- 
lins  V.  Love,  97  N.  C,  210,  and  Bryan  v.  Mormg,  99  N.C.,  16. 
This  is  a  misconception  of  the  purport  of  those  decisions. 
The  rules  in  regard  to  the  time  in  which  appeals  should  be 
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docketed  have  been  ofi«D  construed,  and  the  decisions  may 
nI  as  follows: 

in  causes  tried  before  the  commencement  of  a 
Tourt  must  be  docketed  at  sUch  term  before  the 
f  the  call  of  causes  from  the  district  lo  which 

Rule  5. 
ocketed  before  tlie  call  of  causes  from  that  dis- 
ided,  the  appellee  may  docket  a  certificate  under 
have  the  appeal  dismissed, 
ppellaiit  dues  not  do  this,  and  the  appeal  is 
nch  term  of  this  Court  which  begins  next  after 
w,  but  after  the  perusal  of  the  district  to  which 
e  appellee  cannot  theu  move  to  dismiss.  Bryan 
d  other  cases  above  cited  and  relied  on  by  the 
lut  the  neglect  of  appellee  to  move  to  docket 
txtendg  no  further,  and  if  the  ap[)eal  is  docketed 
his  Court  after  the  one  at  which  it  is  required 
le  appeal  will  be  dismissed  on  motion, 

taken  from  judgments  rendered  below  during 
of  a  term  of  this  Court  Hre  not  necessarily  lo  be 
uch  term,  but  are  in  time  it  docketed  at  the 
this  Court  hegbining  next  after  the  trial  below, 
of  observance  of  the  statutory  time  allowed  for 

on  appeal,  a  cause  is  docketed  here  before  the 
e  district  to  which  it  belong?,  at  the  same  term 
:  which  was  in  progress  when  the  trial  below 
stands  regularly  for  trial.  Rule  5.  Avery  v. 
this  term, 

in  criminal  cases.and  civil  cases  submitted  upon 
ments  under  Rule  10,  are  heard  at  the  first  term, 
■ted  after  the  perusal  of  the  district  lo  which 

jglect  of  the  Judge,  Clerk,  or  cause  other  than 
le  appellant,  the  "case  on  appeal"  cannot  be 
he  term  at  which  it  is  required  to  be  filed,  it  is 
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the  duty  of  the  appellant  to  docket  the  rest  of  the  transcript 
at  such  term,  and  move  ibr  a  ceriiorarif  or  he  will  lose  bis 
appeal.     PiUman  v.  Kimherly^  92  N.  C.  562. 

The  appeal  here  not  having  been  docketed  at  the  first 
term  of  this  Court  which  began  after  the  trial  below,  must 
be  dismissed.  Appeal  dismissed. 


JESSE  OWENS  V.  A.  F.  PAXTON. 

CeiHiorari — New  Trial — Appecd — Lod  Papers. 

When  it  appeared  from  the  return  of  a  Judge  to  a  certiorari  that  the 
answer  had  been  lost,  and  his  notes  of  the  trial  also,  and  that,  in 
consequence,  he  was  unable  to  make  up  or  settle  the  case  upon 
appeal,  and  there  was  no  laches  on  the  part  of  the  appellant,  a 
new  trial  will  be  granted. 

This  was  a  motion  for  a  new  trial,  heard  upon  the  return 
of  the  Judge  to  a  certiorari.  The  case  was  tried  at  Spring 
Term,  1S88,  of  Transylvania  Superior  Court,  before  Mae- 
Rae^  J. 

No  counsel  for  plaintiff. 

Mes^s.  T.  F.  Davidson  and   G.  A.  Shuford,  for  defendants. 

Clark,  J.:  To  the  certiorari  in  this  case  the  Judge  returns 
that  the  amended  answer  has  been  lost,  and  his  notes  of  the 
trial  also,  and  that, in  consequence,  he  is  unable  to  makeup 
or  settle  case  on  appeal.  The  appellant,  moves  thereupon 
for  a  new  trial.  The  loss  of  the  amended  answer  of  itself 
would  not  support  this  motion,  as  it  might  be  supplied  by 
proper  proceedings.  Nichols  v.  Dunning,  91  N.  C,  4.  Nor 
would  the  mere  fact  of  the  Judge's  inability  to  settle  the 
case  of  itself  be  sufficient.     Simmons  v.  Andrews,  at  this  term. 


EBRUARY  TERM,  1890. 


Ot'DOER  r.  Railroad. 

addition,  in  this  case,  ihat  there  has  been 
art  of  the  appellant. 

rcumstances  a  new  trial  must  be  ordered. 
J4  N    C,  215;   Commigsimers  v.  Sleamahip 


New  trial. 


.  THE  RICHMOND  AND  DANVILLE  RAIL- 
ROAD  COMPANY. 


t-of-way  —  Corporation  —  Tre»pass —  Bitler- 
Womnn — Damufjes — StaMe  of  Limitations — 


'ailruad  uompHn.v,  usidk  a  right-of-way  orer  plain- 
'cted  buildings  thereon  and  used  them  for  a  dinner- 
^lereandfor  icaeu.ployees.and  after  eonie  time  tore 
No  proceedings  for  condemnation  had  b«en  taken, 
locatioD  and  construction  'if  the  road  by  the  com- 
lisn  two  jf  ars  elapsed  after  Euch  location  and  con- 
re  the  buildings  were  torn  down,  and  plainiiffe 
tion  or  other  proceeding  in  this  time  to  recover 
'or right-of-waj,  and  defendant  had  made  no  effort 
lie  of  the  plaintilTe  were  married  women  and  others 
that  the  direction  of  Ihe  Court,  in  an  action  for 
J  estate,  to  return  a  verdict  for  the  defendant  upon 

«  not  a  tre»pawer,  either  when  it  erected  or  when 
buildings,  and  its  using  them  for  a  dinner-house 
[  a  forfeiture  of  any  portion  of  its  right-of-way. 
I  no  right  to  claim  bettermenta  for  buildings  erected 
aut  on  its  own  right-of-way,  even  though  they 
rs  of  the  land  over  which  it  ezt«nded. 
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4.  The  statute  providing  that  it  shall  be  presumed  that  the  land  over 

which  the  road  may  be  constructed,  together  with  lOOfeet  on 
either  side  thereof,  has  been  granted  by  the  owner,  etc.,  provided 
he  does  not  file  petition  for  damages  in  two  years,  applies,  thongb 
the'  defendant  has  not  shown  that  it  endeavored  to  purchase  and 
failed  to  do  so. 

5.  The  statute  excepts  married  women  and  minors  only  as  to  the  ivM 

of  filing  petition  for  damages,  they  being  allowed  two  years  after 
disabilities  removed. 

<).  More  than  two  years  having  elapsed,  after  defendant  went  into  pos- 
session of  its  right-of-way,  before  the  bringing  of  this  action,  all 
plaintiffs  not  under  disabilities  are  barred. 

7.  As  to  the  [)artie8  laboring  under  disabilities,  it  ought  to  have  appeared 
that  they  were  so  when  the  statute  began  to  run. 

Civil  aotiox,  tried  before  Clark^  J.,  at  Fall  Terra,  lS89,of 
the  Superior  Court  of  Madi^ox  County. 

Tlie  plaintiffs  allege  that  they  are  the  owners  in  fee  of  the 
land  mentioned  in  the  complaint;  that  there  was  a  dwelling- 
house  situated  thereon,  and  that  the  defendant  unlawfully 
tore  down  and  removed  the  same  from  said  land,  and  this 
^action  is  brought  to  recover  damages  therefor. 

The  parties  (plaintiffs)  are  numerous,  and  the  record  con- 
tains a  demurrer  assigning  as  causes  of  demurrer  a  non 
joinder  of  parties,  a  misjoinder  of  parties,  and  the  failure  to 
make  the  heirs  of  James  Gudger  parties.  The  demurrer 
seems  not  to  have  been  passed  upcm,  but  we  assume  that  it 
was  waived  or  overruled,  as  there  is  an  answer  dein'iugib^ 
.allegations  of  the  complaint,  upon  which  issues  were  sub- 
mitted. 

The  issues  were — 

1.  Did  defendant  wrongfully  tear  down  a  house  on  plain- 
tiff's land  ? 

2.  If  so,  what  damage  has  plaintiff  sustained  ? 

There  was  a  verdict  adverse  to  the  plaintiff,  and  a  judg- 
ment, from  which  he  appealed. 

The  following  is  the  case  on  appeal : 
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ted  that  the  plaintiff  was  the  owner  of  the 
h  the  defendant  had  erected  the  huilding 
e  pleadings,  and  that  said  building  stood 
vay  of  the  defendant  company,  and  that 
d  used  for  a  dinner-house  for  the  traveling 
boarding-house  for  defendant's  employees 
a  transfer  station  of  defendant.  No  pro- 
demnation  of  said  land  have  been  taken 
,  other  than  the  location  and  construction 
le  Western  North  Carolina  Railroad  Ooni- 
lad  brought  no  action  or  other  proceeding 
nsation  for  the  taking  of  the  laud  for  right- 
!  than  two  years  had  elapsed  from  the  loca- 
;tion  of  the  said  railroad  before  the  removal 
the  comtnencement  of  this  action;  defend- 
effort  to  buy  the  right  of  way.  Some  of 
irried  women  and  some  are  minors.  It 
idant  removed  the  building  from  the  right- 
said  transfer  station  was  changed,  and  used 
re  for  railroad  purposes.  Upon  the  above 
Court  dnd  jury,  the  Court  directed  a  ver- 
he  defendant. 

red  for  a  new  trial,  assigning  as  error — 
defendant,  not  having  shown  that  be  had 
rchaae,  and  had  failed  to  do  so,  the  statute 

louse  having  been  used  for  a  dinner-house, 

'ira  viris,  and  defendant  had  forfeited  that 

:ht-of-w8y, 

ed  women  and  minors  were  not  barred  of 

>ver  damage  in  this  action  for  removing  the 


ord,  for  plaintiff, 
for  defendant. 
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Davis,  J. — after  stating  the  facts :  The  building,  for  the 
removal  of  which  damages  are  sought  to  be  recovered,  was 
erected  by  the  defendant  company  on  land  included  in  its 
right-of-way.     The  defendant  company  was  not  a  trespa^er 
when  it  erected  the  building,  nor  was  it  a  trespasser  when 
it  removed   the  building.    "  It  was   Erected   and  used  for 
a  dinner-house  for  the  traveling  public,  and  as  a  boarding- 
house  for  defendant's  employees,"  and  not  for  the  benefit  of 
the  plaintiffs,  nor  for  the  enhancement  of  the  value  of  their 
land,  and  we  are  unable  to  see  how  the  fact  "  that  it  had 
been  used  for  a  dinner-house"  could  work  a  forfeiture  of 
any  portion  of  defendant's  right  of  way. 

The  defendant  had  a  right  to  erect  any  building  on  its 
right-of-way  necessary  for  its  use  and  convenience  in  cany- 
ing  on  its  business,  and  it  had  a  right  to  remove  it  when 
its  interest  required  it.  Railroad  v.  Deal,  90  N.  C,  110,  and 
cases  cited. 

To  allow  the  plaintiffs  damages  for  improvements  put  by 
the  defendant  on  its  own  right-of-way,  would  be  reversing 
the  law  of  betterments.  It  may  be  that  if  the  plaintiffs 
themselves  had  erected  improvements  on  the  defendant's 
right-of-way,  they  would  have  been  entitled  to  recover  for 
betterments  to  the  extent  of  the  enhanced  value  of  the  land, 
if  they  had  good  reason  to  believe  that  they  had  a  title  to 
the  premises  {Railroad  v.  McCaskill,  98  N.  C,  526),  but  in  the 
present  case  the  building  was  erected,  not  by  them,  or  for 
their  benefit,  but  by  the  defendant,  on  its  own  right-of-way, 
and  it  is  difficult  to  conceive  what  interest  the  plaintiffs  had 
in  the  building. 

But  it  is  said  "that  the  defen<lant  not  having  shown  that 
he  had  endeavored  to  purchase  and  had  failed  to  do  so,  the 
statute  did  not  apply."  The  statute  provides  ihat  "it  shall 
be  presumed  that  the  land  over  which  the  road  may  be  con- 
structed, together  with  one  hundred  feet  on  each  side  thereof, 
has  been  granted  by  the  owner,  Ac,  provided  he  does  not 
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iges  ID  two  years,  hut  this  is  not  to 
erts,"  Ac. 

ow  or  wbeu  the  Dumerous  plaintiffs 
land  on  which  the  defendant  had 
or  that  they,  or  any  of  them,  were 
1  the  statute  began  to  run,  but  assum- 
arried  women  and  minors,"  tliis  could 
them  in  the  right  to  "file  a  petition 
ira"  after  disability, 
in  possession  of  the  right-of-way,  the 
it  no  action  or  other  proceeding  to 
I'or  the  taking  of  the  land  for  right-of- 
tiffs  are  not  barred  by  reason  of  disa- 
maintain  this  action.  They  should 
n  for  assessment  of  damages,  as  pro- 
id  V.  McCaskill,  94  N.  C,  746,  and  cases 


Affirmed. 


—Executory  Contract — Specific  Perform- 
inrf  for  Title — Defective  Deeds  and  Con- 
in  Wnting — Parol  Evidence  to  Connect 

•  a  bond  for  title  ie  notice  of  the  equities  of 

rt;  acree  of  land,  being  a  portion  of  a  tract 
Reuben  Deaver  and  known  as  the  'Deaver 
lands  of  one  Hnrray  and  two  other  parties — 
aingon  a  white-oak.  comer  of  the  said  Dearer 
appearing  also  that  it  wae,  at  moat,  only  a 
-  tract,  is  ver;  ambiguous,  a,nd—qu(ere  f  it  it 
nsic  evidence. 
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3.  Such  defect  is  not  remedied  by  a  subsequent  survey. 

4.  Defective  deeds  (where  there  is  an  evident  mistake  in  running  the 

lines),  may  be  cured  by  survey  made  at  the  time  of  their  execu- 
tion and  delivery.     As  to  defective  executory  contents,  quart f 

5.  When,  in  aid  of  such  defective  agreement  a  receipt  is  shown,  it  most 

be  connected  with  the  agreement  by  internal  evidence,  not  by 
parol. 

6.  A  receipt,  **  I  have  received  of  T.  H.  on  his  land  where  henowlivesr 

certain  sums  of  money  named,  is,  of  itself,  without  connection 
w^ith  other  papers,  a  sufficient  memorandum  in  writing  under  ^ 
Car.,  II,  to  warrant  specific  performance,  if  the  land  can  be  suffi- 
ciently identified  by  evidence  aliunde. 

This  was  a  civil  action  to  recover  land,  tried  at  the 
August  Term,  1889,  of  Buncombe  Superior  Court,  before 
Clarkj  J. 

The  plaintiffs  introduced  deeds  conveying  to  them,  and 
those  under  whom  they  claimed,  the  lands  described  in  the* 
complaint,  in  fee. 

Defendant  introduced  the  following  paper-writing,  re- 
corded in  1871: 

"  I  bind  myself  in  the  sum  of  six  hundred  dollars  to  make 
to  Thomas  Hendricks  a  good  and  suflScient  deed  for  thirty 
acres  of  land,  being  a  portion  of  a  tract  of  land  formerly 
owned  by  Reuben  Deaver,  and  known  as  the  Deaver  tract, 
joining  Hugh  Johnson's,  Wm.  Johnson's  and  the  Robert  A. 
Murray  place,  beginning  on  a  white  oak,  the  cornet  of  the 
said  Deaver  and  Murray  land,  whenever  he  pays  to  me  the 
just  «and  full  sum  of  six  hundred  dollars. 

Wily  Knight.  Wm.  L.  Hekry. 

1st  January,  1867." 

The  plaintiffs  objected  to  the  introduction  of  this  paper 
in  evidence,  but  the  Court  admitted  it,  and  the  plaintiffs 
excepted. 

The  defendant  then  introduced  himself  as  a  witness,  and 
swore : 
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"I  paid  \V.  L.  Henry  for  the  land  described  in  tlie  bond 
for  title,  and  went  into  possession  when  the  bond  was  given." 
;PIaint!£F  objected  to  this  testimony,  which  was  admitted  by 
the  Court,  and  plaintiff  excepted.) 

Defendant  further  swore:  "Some  time  during  the  year 
1S68,  after  the  bond  for  title  was  made  to  me  by  VV.  L.  Henry, 
Bryson  surveyed  out  the  thirty  acres  and  marked  it.  \V.  L. 
Henry  was  present  at  the  time.  The  thirty  acres  described  ' 
n  the  bond  for  title  adjoins  Win.  Johnson  on  the  north, 
Hugh  Johnson  on  the  east,  the  Robert  A.  Murray  place  on 
:he  west,  the  balance  of  the  '  Deaver  tract'  on  the  south. 
Fhe  '  Deaver  tract'  of  land  contains  fifty-four  acres,  and  is  a 
ittle  longer  one  way  than  the  other.  It  is  bounded  on  the 
Dorth  by  the  William  Johnson  land,  on  the  east  by  the 
Hugh  Johnson  land,  and  on  the  south  and  west  by  the 
Robert  A.  Murfay  place." 

The  plaintitfs  objected  to  tlie  introduction  of  this  evidence, 
)ut  the  Court  admitted  it,  and  the  plaintiffs  excepted. 

(At  this  point  in  the  examination  of  the  witness  a  plat 
MS  introduced,  which  is  hereto  atlached,  marked  "  C,"  and 
nade  a  part  of  this  statement  of  ihe  case,  and  is  to  go  with 
t  to  the  Supreme  Court.) 

On  cross-examination,  the  witness  stated  that  the  "  Deaver 
ract"  of  laud  was  correctly  laid  down  upon  the  plat,  and  was 
oined  by  William  Johnson  on  the  north,  Hugh  John- 
«n  on  the  east,  and  the  Robert  A.  Murray  place  on  the  west 
ind  south,  as  is  written  on  the  same  in  ink. 

The  witness  further  swore  that  the  southern  line  of  the 
htrty  acres  claimed  by  him  in  his  amended  answer  was  not 
ocated  or  known  until  the  land  was  surveyed,  soon  after 
he  bopd  for  title  was  made ;  and  that  they  ran  down  the 
ine  of  the  Deaver  land  and  the  Hugh  Johnson  place  south- 
ward a  sufficient  distance  to  make  thirty  acres,  by  running 
1  straight  line  due  west  to  the  western  line  of  the  Deaver 
and,  or  east  boundary  line  of  the  Robert  A.  Murray  place, 
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thence  running  back  north  on  the  line  of  the  Murray  land  . 
to  the  white-oak ;  that  W.  L.  Henry  was  present  at  the  sur- 
vey, and  accepted  it  as  the  proper  location  of  the  land. 

The  defendant  then  introduced  W.  L.  Henry,  who  testi- 
fied that  the  defendant  paid  him  six  hundred  dollars  for  the 
land  described  in  the  bond  for  title.;  that  he  paid  it  in  stock, 
a  gold  watch,  and  that  witness  owed  the  defendant  some 
money,  and  the  defendant  returned  witness'  note,  which  was 
about  one  hundred  dollars. 

The  defendant  then  ofifered  in  evidence  said  witness' 
receipt,  the  execution  of  which  the  witness  acknowledged, 
and  which  is  in  words  and  figures  as  follows: 

"I  have  received  of  T.  Hendricks  on  his  land  where  he 
now  lives,  one  horse,  $150;  cattle,  $100;  one  watch,  flOO; 
two-horse  wagon  and  bed,  40  or  50  dollars,  and  possibly 
other  payments,  amounting  in  all  to  five  hundred  dollars. 
I  only  now  remember  the  above  items. 

(Signed)  Wm.  Henry. 

8th  Sept.,  1867." 

The  plaintiff  objected  to  the  introduction  of  this  receipt, 
but  the  objection  was  overruled,  and  the  plaintiff  excepted. 

Witness  then  testified,  without  objection,  that  he  had  sold 
to  defendant  thirty  acres,  embracing  the  northeru  end  of 
the  Deaver  tract,  which  he  pointed  out  on  the  map  to  the 
jury;  that  the  land  was  afterwards  surveyed  and  marked 
off  in  the  same  spring,  and  the  whole  money  paid  before 
September,  1867. 

That  he  was  present,  and  that  the  Sheriff  gave  notice,  at 
the  sale,  of  the  defendant's  bond  for  title. 

Good  Roberts,  another  witne.-^s  for  tlie  deA  ndant,  testified 
that  the  land  in  dispute  was  covered  by  the  Sherifi''s  deed 
to  the  plaintifi";  that  he  knew  of  the  sale  and  bond  for  title 
to  defendant  Hendricks,  before  he  sold  to  plaintiff;  and  that 
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on«  or  the  parties  from  whom  plaintiff 
aew  of  the  same  before  he  sold  to  the  plain- 
y  did  not  know  of  this  until  after  Sheriff's 
arties  knew  of  the  defendant's  possession  at 
i  said  sale,  but  did  not  know  whether  defend- 
nt  or  not. 

r  testified  for  the  plaintiff  that  he  was  present 
ndant  bought  the  land  from  W.  L.  Henry, 
sceipt  shown  to  W.  L.  Henry  was  correct,  and 
s,  the  defendant,  went  into  immediate  posses- 
was  present  when  the  survey  was  made  by 
f  the  Sulphur  .Springs  lands,  and  that  Mr. 
le  general  agent  for  the  plaintiff,  disclaimed 

the  land  claimed  by  defendant,  and  the  sur- 
run  around  it;  that  PJumadore  was  the  agent 
r  and  was  in  charge  of  this  property,  offering 

r  objected  to  any  declaration  of  Plumadore  as 

ng  the  property.    The  objection   was  over- 

?   Court   admitted    the   evidence,   not   as   an 

as  some  evidence  to  give  to  the  jury  as  to 

aintiff  had  notice  of  defendant's  claim.    The 

ted. 

3  testified   upon  cross-examination  that  the 

f  the  land  was  about  $32  jier  year,  if  rented, 

r  land  was  worth  about  $10  per  acre. 

y  was  introduced   by  the  defendant,  and   he 

'lumadore  was  the  general  agent  of  the  plain- 

;harge  of  their   lands;  that  Plumadore  said 

.  the  plaintiff  did  not  claim  the  land  in  dis- 

'  had  the  suit  taken  out  of  Court,  but  that  the 

back. 

int  Hendricks,  introduced  in  his  own  behalf, 

'lumadore,  the  plaintiff's  agent,  since  this  suit 

[fered  to  buy  a  part  of  the  land  in  controversy 
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from  him,  and  stated  to  defendant  that  he  had  written  to 
R.  Y.  Mc  Aden,  who  had  the  principal  management  of  the 
business  of  the  plaintiff,  the  Falls  of  Neuse  Manufacturing 
Company,  and  advised  him  to  take  the  case  out  of  Court. 
(Admitted,  not  as  evidence  of  any  statement  of  McAden, 
but  to  show  knowledge  in  Plumadore.) 

Dr.  Queen  was  introduced,  and  he  testified  tliat  Pluma- 
dore told  him  that  the  plaintiff  wanted  to  drop  the  suit, 
and  it  would  have  been  dropped  at  the  Court  previous,  but 
the  lawyers  would  not  do  it,  because  they  wanted  to  sue 
Judge  Henry  on  his  warranty  or  bond  to  the  plaintiflF,  and 
were  forced  to  terminate  this  case  before  they  could  do  so. 

Newton  Taylor  also  testified  that  the  said  Plumadore  had 
proposed  to  swap  other  land  to  the  defendant  Hendricks  for 
that  in  controversy  in  this  case,  and  that  he  had  asked  him 
(witness)  to  see  Hendricks,  and  make  the  trade  for  part  of 
the  land  for  him.  Plumadore  at  the  time  stated  that  he 
was  acting  for  the  plaintiff,  and  wanted  to  make  an  exchange 
for  the  company.  This,  in  substance,  is  the  testimony  from 
the  notes  of  the  Court. 

At  the  close  of  the  testimony,  it  was  admitted  by  both  the 
plaintiff  and  defendant  that  the  land  in  controversy  was  a 
part  of  the  Deaver  tracts,  included  in  the  Sherifif 's  deed  of 
January  1,  1867,  and  that  the  Sheriff's  deed  of  September 
28,  1872,  did  not  cover  any  part  of  either  of  these  tracts, 
and  was  not  in  controversy. 

Among  other  things,  the  Court  charged  the  jury  that  the 
description  in  the  bond  for  title  was  such  as  could  be 
made  certain,  and  if  they  should  find  that  W.  L  Henry, 
under  whom  the  parties,  plaintiff  and  defendant,  claimed, 
executed  the  said  bond  for  title,  and  soon  afterwards  the 
defendant  entered  into  possession,  and,  with  W.  L.  Henry, 
immediately  caused  the  land  to  be  surveyed,  as  stated  in  the 
defendant's  reply,  and  marked  the  boundary  lines,  and  has 
remained  in  possession  of  the  said  land,  claiming  it  as  his 
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session  would  be  a  notice  to  all  the  world  of 
's  equity  for  title  against  the  said  Henry,  and 
s  purchased  the  said  land  while  the  defendant 
ion  so  claiming  it,  it  is  fixed  in  law  with  such 
irchased  subject  to  his  e<|uity.  - 
y  should  lind  that  the  defendant  paid  the  pur- 
lo  W.  L.  Henry  for  the  land,  he  would  be  enti- 
specific  performance  of  his  bond  for  title  with 
the  plaintiff,  being  fixed  with  notice  of  his 
9sed  subject  to  such  equity. 
laintiffs,  having  shown  title  in  W.  L.  Henry, 
's  deed,  shifted  the  burden  upon  the  defendant, 
ihow,  by  a  preponderance  of  proof,  that  he  pur- 
id  in  1867  from  W.  L,  Henry  under  the  bond 

d,  and  that  he  caused  the  same  to  be  surveyed, 
n  and  remained  in  possession,  claiming  the 
is  own  at  the  time  when  the  plaintiffs  pur- 

rge  the  plaintiffs  excepted. 

miih,  for  plaintiff. 
hvford,  for  defendant. 

J.:  There  can  be  no  question  but  that  the  pos- 

■  defendant  was  notice  of  any  equities  which 

i  favor,     Edwards  v.   Thompson,  71  N.  C,  177; 

mk-aTd.  84  N.  C,  28(j. 

ik  that  his  Honor  erred  in  holding  that  the 

lentioned  in  the  agreement  to  convey  had  been 

entitled, 

vriting  is  very  ambiguous  in  its  terms,  it  is, 

splible  of  being  aided   by  extrinsic  evidence. 

e,  the  testimony  had  shown  that  the  particular 
'ere  known  as  the  "Deaver  Tract,"  it  would 
ufficient  identification  to  have  warranted  the 
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instruction  given  by  the  Court.  So  far  from  this  being  the 
case,  the  defendant  himself  testified  that  the  thirty  acres 
were  "the  balance  of  the  Deaver  tract";  from  which  it  must 
necessarily  be  inferred  that  the  said  tract  was  one  out  of 
which  the  thirty  acres  were  to  be  taken.  This  feature,  there- 
fore, being  eliminated  from  the  case,  there  remains  nothing 
by  which  the  locus  in  quo  can  be  located ;  for  by  reference  to 
the  plat  it  will  be  seen  that,  according  to  the  description, it 
may  be  laid  off  in  several  different  ways.  Blow  v,  Vaughan 
(decided  at  this  term),  and  the  cases  cited. 

Nor  is  the  defect  remedied  by  the  subsequent  survey  and 
the  marking  of  the  lines.  It  may  well  be  doubted  whether 
such  acts  can,  under  any  circumstances,  aid  a  defective 
description  of  an  executory  contract  to  convey  land,  where, 
as  with  us,  the  doctrine  of  part  performance  is  entirely 
repudiated.  The  furthest  the  Court  has  gone  in  this  direc- 
tion is  in  Baxter  v.  Wilson,  95  N.  C,  137,  where  effect  is 
given  to  the  contemporaneous  running  and  marking  of  lines 
and  the  establishment  of  corners  for  the  purpose  of  correct- 
ing mistakes  in  the  courses  and  distances  called  for  in  a 
deed,  and  by  this  means  ascertaining  the  true  intention  of 
the  grantor.  This  principle  applies  in  cases  where  there  is 
an  evident  mistake  in  the  courses  and  distances  given  in  the 
description,  and  not  where,  as  in  the  present  case,  there  is  no 
such  description  at  all.  It  could  in  no  event  avail  the 
defendant,  as  the  marking  of  the  lines,  &c.,  were  not  con- 
temporaneous with  the  execution  of  the  contract 

It  is  contended,  however,  that  the  agreement  can  be  aided 
by  the  receipt  given  by  W.  L.  Henry  to  the  defendant  in 
1867.  This  would  be  so  if  the  two  papers  could  be  con- 
nected without  the  aid  of  parol  evidence.  A  valid  contract, 
within  the  statute  of  frauds,  "  may  be  of  one  or  many  pieces 
of  paper,  provided  the  several  pieces  are  so  connected,  physi- 
cally or  by  internal  reference,  that  there  can  be  no  uncer- 
tainty as  to  their  meaning  and  effect  when  taken  togetlier. 
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Bction  cannot  be  shown  by  extrinsic  evidence." 
nrt,  77  N.  C,  83. 

is  DO  reference  in  either  poper  to  the  other, 
eotirely  consistent  with  the  idea  that  they 
ict  and  independent  transactiona.  Although 
uld  not  be  so  connected  with  the  agreensent, 
opinion  that  it  was  in  itself  a  sufficient  memo* 
iiing  to  warrant  specific  performance,  provided 
I  could  be  specifically  identified  by  evidence 

'.  Balls.  83  N.  C,  387,  the  Court  decreed  specific 
ipon  the  following  receipt: 
>f  W.  D.  Turner  $1,400  in  full  payment  of  one 
:;ontaining  193  acres,  more  or  leas,  it  being  the 
)  shares  adjoining  Ihe  land  of  James  Barnes, 
nd  others.  This  '25tli  January,  1864." 
itantially  the  same  in  its  terms  as  ours,  except 
lent  is  acknowledged  to  be  in  full.  This  dif- 
lOt  alter  its  binding  eiiect  upon  the  vendor,  as 
d  with  ns  that  the  consideration  need  not  be  set 
V.  Irvine,!  Dev.A  Bat.,  103;  Th(m>harg  x ,  Mas- 
113.  To  this  cllect  also  is  Gwdon  v.  Colldt,  1U2 
ere  a  simple  receipt  in  part  paymerit  of  a  cer- 
J  lot  of  land  wus  held  sufficient.  See  also 
\ger,  88  N.  C,  297. 

3rities,  we  think,  fully  sustain  us  in  saying  that 
sudieient  under  '29  Chas.,  II. 
loweyer,  for  specific  performance  can  be  granted 
t  unless  "his  land  where  he  now  lives"  (the 
i.rds  iif  ihe  receipt)  is  fully  identified  by  com- 
nny.  '1  hese  words  are  clearly  susceptible  of 
I  to  a  particular  well-defined  tract  of  land — id 
d  <:eflam  reddi  potest — and  if  the  defendant  can 
^uisite  proof,  he  will  be  entitled  to  relief 
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While  the  answer  was  sufficieiitlj'  general  (except,  perbajv 
as  to  the  date  of  the  contract)  to  have  comprehended  th 
receipt  as  a  defence,  this  aspect  of  the  case  was  not  presente 
to  the  jury.  The  action  seems  to  have  been  tried  ui)on  lli 
agreement  alone,  and  as  we  are  of  the  opinion  that  Ihei 
was  error  as  to  tliis,  there  must  be  a  new  trial. 

New  trial. 


J.  H.  MOSSELI,EB  v.  W.  T.  S.  DEAVER  ci  h1. 

Fwciblf  Eiitni — Trenpass — Peaceable  Poi^esHon — Cliarpi  of  t 
Judge — Nominal  Damagsa. 

1.  A.  went  into  por^session  of  land  in  1S84.     In  Marcb,  1887,  B.  rrwn 

after  notice  to  A.  to  quit,  but  BKreed  A.  nhould  hol<l  until  Oclot 
of  that  year.  A.  held  until  Marcli.  1888.  when  R.  entered  ai 
forcibly  ejected  him.  In  an  action  for  damages  for  treajnkS,  t 
Court  charged  the  jury  that  if  A.  waa  not  B.h  tenant,  the  Isil 
and  those  acting  under  him  had  a  right  to  go  on  the  premiees  i: 
put  A.  out  by  force,  if  no  more  force  waK  used  tlian  was  nccessi 
for  that  purpose:  Held,  that  sucli  charge  was  error. 

2.  Such  forcible  entry  is  opposed  to  public  policy,  and  ia  made  a  crin 

nal  offence  by  statute. 

3.  The  occupant  can  recover  of  the  owner  for  forcible  entry  only  9u 

damages  ae  accrued  lo  him  through  injury  to  his  person  or  pre 
erty  by  the  wrongful  invasion  thereof — nominal  damages  for  I 
trespass,  and  ext'mplary  damages  when  it  is  proper  to  allow  ibei 
not  having  the  title,  he  cannot  recover  for  injury  to  the  land. 

4.  Exemplary  damages  are  awarded  if  the  unlawful  act  be  done  it 

wanton  and  reckless  manner. 

5.  Forcible  entry  upon  the  lands  of  another,  who  is  in  peaceaUe  para 

eion,  ia  unUwful,  and  this  without  reference  to  the  amouni 
force  used. 
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;iviL  ACTION  for  damages  for  trespass,  tried  at 
,  18S0,  of  liiNciiMHE  Superior  Court,  before 


e  set  out  in  the  opiiiiou. 


ividsmi,  for  plaintitl'. 
arter,  for  defendauls. 


(  :  The  plaintiff  liad  liet-n  in  possession  of  the 
in  controversy  from  18S4  to  Marcli  18^8. 
itered  under  the  defendant  Wilson,  the  owner, 
ler  which  he  entered,  are  disputed  questions. 
,  however  that  in  Search,  IKS7,  Wilson,  after 
lintitf  notice  to  quit,  agreed  that  he  sliould 
he  land  until  the  succeeding  Octoher.  The 
nued  in  possession  until  March,  ISSS,  when, 
further  notice,  he  was  forcibly  ejected  by  tlie 
t  Deaver,  a  negro,  who  was  acting  under  Iho 
authority  of  the  said  Wilson  The  entry  was 
e  plaintifi'  was  in  the  actual  fiossession  of  his 
1  his  presence,  and  was  done  under  such  cir- 
to  constitute  a  forcible  entry  under  the  statute, 
an  indictable  forcible  trespass.  His  HVmor 
iry  thiit  if  the  plninlifi'  was  not  the  tenant  of 
itter,  and  those  acting  under  him,  "had  the 
;re  and  put  him  out  by  force,  if  no  more  force 
1  was  necessary  for  that  purpose."  Under  the 
of  this  case  (the  plaintiff  not  being  a  recent 
ntruder)  we  cannot  Spprove  of  the  instruction 
not  only  opposed  to  the  public  policy,  which 
wner  to  use  peaceful  means  or  resort  to  the 
er  to  regain  his  posssession,  but  is  directed, 
statute  which  condemns  the  violent  act  as  a 
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In  Dusiin  v.  Cowlry,  23  Vt.,  631,  Redfikld,  J.,  said 
"  We  enterUiiii  no  doubt  that  such  a  priDciple  of  law  *  ' 
did  exist  in  England  from  the  time  of  the  Norman  Coi 
queror  until  the  Statuteof  5,  of  Richard  II,  eh,  8,of  Foreibl 
Entry  and  Detainer,  a  period  of  nearly  three  hundred  yeai 
■*  *  *  and  it  is  certain,  we  think,  that  snchamodei 
reducing  rights  of  action  to  possession  is  more  suited  to  tl: 
tnrbulence  and  violence  of  those  early  time?,  when  no  mai 
whose  head  was  of  much  importance  to  the  State,  felt  secui 
of  retaining  it  upon  his  shoulders  for  an  hour,  than  to  tl 
quiet  and  order  and  general  harmony  of  the  nineleenl 
cenlury  *  *  *.  But  as  men  advanced  towards  equalit 
and  claimed  to  have  their  rights  respected  and  guarsnlef 
to  them,  and  more  carefully  defined,  this  state  of  law  becaii 
intolerable  and  was  among  the  first  to  be  abrogated  by  Pa 
liament."  This  was  done  by  the  Statute  of  5,  Richard  I 
which  is  substantially  enacted  in  North  Carolina  {The  Ok 
§10-2«),  and  in  many  other  States  of  this  Union.  "A  co 
trary  rule,"  says  Lawrknce,  J.,  in  Reedtr  v.  /"nrrfi/  {41  II 
27!'),  "befits  only  that  condition  of  society  in  which  tl 
principle  is  recognised  that — 

■  He  may  take  who  has  the  power  : 
He  maj  keep  who  can.' 

If  the  right  to  use  force  be  once  admitted,  it  must  nea 
sarily  follow,  as  a  logical  sequence,  that  so  much  may 
used  as  shall  be  necessary  lo  evercome  resistance,  even 
the  taking  of  human  life/' 

Nearly  all  the  authorities  agree  that  such  forcible  eairi 
on  the  part  of  the  owner  are  unlawful,  but  there  is  a  gre 
diversity  as  to  whether  an  action  of  trespass  quare  datm 
jregil  may  be  maintained,  and  also  whether  the  defeoda 
can  justify  under  the  plea  of  liberum  tenemmtum. 
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1  Nevfon  v.  Harlaml,  39  E  C.  L.,  581,  said 
firknble  that  a  question  so  likely  to  arise 
re  been  directly  brought  before  any  of  the 
I  Banc"  until  that  case,  which  was  tried  in 
Iso  worthy  of  remark  that  Rlffix,  C.  J.,  in 
!,  8  Ired,,  317,  regarded  it  aa  still  an  open 
h  Carolina. 

;t  of  authorities,  we  must  adopt  that  rule 
judgment,  rests  upon  the  sounder  reason, 
fxpressed  by  the  Court  in  Reedfr  v.  Purdy, 
ill  reproduce  the  language  of  the  learned 
/ered  the  opinion.  He  says:  "The  reason- 
we  rest  our  conclusion  lies  in  the  briefest 
hardly  more  than  a  simple  syllogism.  The 
e  entry  and  detainer,  not  in  terms,  but  by 
action,  forbids  a  forcible  entry,  even  by  the 
actual  possession  of  another  Such  entry 
iwful.  If  unlawful,  it  is  a  trespass,  and  an 
jpass  must  necessarily  lie.  *  *  *  Although 
y  maintain  trespass  against  the  owner  for  a 
tt  he  can  only  recover  sucii  damages  as  have 
to  him  from  injuries  done  to  his  person  or 
1  the  wrongful  invasion  of  his  possession, 
lary  damages  as  the  jury  may  (under  proper 
ik  proper  to  c'^'^-  Kut  a  person  having  no- 
ses clearly  cannot  recover  damages  for  any 
lem  by  him  who  has  the  title."  He  may, 
le  Court,  recover  nominal  damages  in  all 
intry  and  detainer,  and  this,  in  our  opinion, 
w  of  the  law.  It  is  strongly  sustained  in 
d,  supra,  though  the  point  is  not  distinctly 
it  case,  BoHONQUET,  J.,  agreeing  with  TlN- 
ding  that  "  if  the  act  be  expressly  prohibited 
mst    *     *     •     be  illegal  and  void."    See 
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also  Cooley  on  Torta,  323,324.  Our  conclusion,  therefore, 
that  there  having  been  a  forcible  entry  upon  the  peaceal 
possession  of  the  plaintiff,  he  is  entitled  to  recover  noniii: 
damages  for  the  trespass.  He  is  also  entitled  to  refov 
damages  for  auy  injury  inflicted  upon  bis  person,  his  fun 
ture,  his  tool",  and  even  his  house,  if  it  is  a  fixture  on 
There  may  also  be  awarded  exemplary  damage,  if  the  t 
lawful  act  be  done  iu  a  wanton  and  reckless  manner.  T 
complaint  alleges  such  injuries,  and  it  was  error  on  the  pi 
of  the  Court  in  making  the  case  turn  upon  the  quesli 
■whether  the  force  used  was  necessary  to  the  expulsion 
the  plaintiff,  as  we  have  seen  that  the  forcible  entry  « 
unlawful,  without  reference  to  the  amount  of  force  necesss 
to  effectuate  the  purpose  of  the  plaintiff.  We  are  also  oft 
opinion  that  the  incompetent  collateral  matter  admin 
by  the  Court  must  have  had  a  prejudicial  efifect  against  I 
plaintiff. 

For  the  reasons  given  there  must  be  a  new  trial. 

Error 


L.\RKIS  SMITH,  bj-  hie  next  friends,  v.  C.  H.  SMITH. 

Lunacy — Next  fViendn^r Guardian — Comments  oj  Connifl 
iS'uiOTTi  Pleadings — Evidence. 

1.  Persons  non  compos  vieiitia  may  sue  by  their  next  Triend  when  t 

have  no  geneial  or  teBtamentBry  guardian.    . 

2.  In  an  action  involving,  among  other  things,  the  e&nity  of  the  pb 

tilT.  his  counsel,  in  addresBing  the  jury,  commented  upon 
failure  of  one  of  the  defendants  to  anstver  the  sworn  compU 
which  reflected  upon  his  character.  The  complaint  was  not 
in  evidence:  Held,  that,  upon  objection  by  the  other  side. 
Court  below  erred  in  not  stopping  counsel. 


FEBRUARY  TERM,  1890.  499 

Smith  v.  Smith. 

When  a  party  intenda  to  uae  pleadings  as  evidence,  he  ahould  put 
a  eTidence — mere  reading  to  the  jury  is  not  sufficient  for 
irpoee. 
IB  by  Shefhebd,  J.,  as  to  trials  where  there  are  double 

I  a  civir,  ACTION,  tried  before  ArmJUld,  J.,  at  Octo- 
1889,  of  Wake  Superior  Court, 
in  was  brought  in  the  name  of  Larkin  Smith,  by 
!enda,  Ferrell  and  wife,  Wiggs  and  wife,  appointed 
e  Court,  against  Charles  Smith.    The  eumtnona 

on  the  20th  December,  1888 ;  and  after  it  was 
Charles  Smith,  to-wit,  on  the  26th  day  of  February, 
les  Smith  took  a  power  of  attorney,  already  writ- 
kin  Smith  and  procured  hia  signature  thereto — 

of  attorney  purported  to  appoint  Messrs.  Fuller  & 
Batchelor  &  Devereux,  attorneys  at  law  of  the  city 

and  county  of  Wake,  attorneys  of  the  said  Larkin 

to  empower  and  direct  them  to  dismiss  this  action. 
t  preceding  term  of  the  Court  Messrs.  Fuller  & 

Batchelor  &  Devereux  presented  this  power  of 

February  26th,  1889,  to  the  Court,  and  moved  to 
I  action ;  whereupon  it  was  suggested  to  the  Court, 
nsel  for  the  plaintiffs,  that  at  the  time  of  the  exe- 
ibis  power  of  attorney  of  February  26th,  1889, 
lith  was  insane,  and  incapable  of  appointing  an 
1  the  cause,  and  the  motion  to  dismiss  was  con- 
his  term. 

be  case  was  called  for  trial  at  this  October  Term, 
irs.  Fuller  &,  Snow  and  Batchelor  &  Devereux 
leir  motion  to  dismiss  the  action  under  their  power 
,  and  under  an  affidavit, 
irt  overruled  the  motion,  and  Messrs,  Fuller  & 

were  in  Court  and  making  the  motion,  excepted 
endant  Charles  Smith,  and  also  in  the  name  of 
ith. 
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Messrs,  Fuller  &  Snow  then  asked  the  Court  to  heartl 
evidence  as  to  the  sanity  of  Larkin  Smith,  and  himself  decii 
as  to  the  competency  to  execute  the  said  power  of  attorni 
of  February  26th,  1889.  His  Honor  refused  to  do  this,  sa 
ing  he  would  submit  an  issue  upon  this  inatier  to  the  ju 
to  enlighten  the  conscience  of  the  Court,  and  as  the  eviJen 
upon  this  issue  would  involve  much  of  the  evidence  rals 
by  the  pleadings  in  the  case,  he  would  at  the  same  time  su 
mit  the  issues  raised  by  the  pleadings.  To  this  Messrs.  Ful 
&  Snow  excepted.  Messrs.  Fuller  &  Suow  then  tendei 
the  foUowing  issue:  "  Was  Larkin  Smith,  at  the  time  of  I 
execution  of  the  power  of  attorney  to  Fuller  &  Snow  a 
Batchelor  &  Devereux,  on  February  26th,  1889,  a  luDa 
and  incapable,  from  want  of  understanding,  to  manage' 
own  affairs?"  His  Honor  declined  this  issue,  and  submiti 
the  issues  found  in  the  record  to  the  jury.  To  this  Mea 
Fuller  &  Snow  excepted,  on  behalf  of  Charles  Smith,  a 
also  of  Larkin  Smith. 

On  the  trial  E.  P.  Wiggs,  one  of  the  next  friends  of  pia 
tiff,  testified,  after  objection  by  Messrs.  Fuller  &  Snow,  ti 
before  Larkin  Smith  was  stricken  with  paralysis,  and  v\ 
he  was  in  his  right  mind,  he  told  witness  that  defend 
Charles  Smith  was  in  the  habit  of  drinking  and  ninn 
after  bad  women,  and  that  he  could  not  trust  him  with 
business;  and  Messrs.  Fuller  &  Snow  excepted.  The  sa 
witness,  after  like  objection,  testified  that  the  defend 
Charles  Smith  told  him  that  he  carried  the  power  of  atton 
of  February  26th,  1889,  to  Larkin  Smith  and  got  him 
sign  it,  and  further  told  him  that  he,  Charles,  could  hi 
this  power  of  attorney  undone  whenever  he  wanted  to. 
this  Messrs.  Fuller  &  Snow  excepted. 

The  same  witness,  after  like  objection,  testified  thatdefe 
ant  Charles  Smith  told  him  about  April  1, 1880,  •  hat  Lnr 
Smith  was  not  competent  to  attend  to  any  business,  and  1 
in  November,  1888,  Charles  Smith  told  him  that  Lar 
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to  the  Supreme  Court,  both  for  Larkia  Smith  and  for  Charles 
Smith. 

^fr.  J.  H.  Fleming,  for  plaintiffs. 

Mesai-B.  J.  B.  Baichdor,  John  Deoereux,  Jr.,  and  E.  C.  Smiih, 
for  defendant. 

Shepherd,  J.:  We  do  not  concur  with  the  defendant  thai 
the  Court  had  no  power  to  submit  the  issues  involving  tb( 
mental  capacity  of  Larkin  Smith  to  execute  the  papers  in 
controversy.  There  can  be  no  question  but  that  persons  not 
compos  mentk  may  sue  by  their  next  friend  when  they  havf 
no  general  or  testamentary  guardian  (TAe  Corfe,  §180);  anc 
"it  is  incident  to  the  ordinary  jurisdiction  of  a  Court  hav^ 
ing  full  chancery  powers  to  inform  its  conscience  by  direct 
ing  an  issue  upon  the  sanity  of  a  party,  not  found  a  luna 
tic,  to  be  framed  for  a  jury,  when  the  question  arises  collat 
erally  in  an  equitable  proceeding,  as,  for  instance,  when  i 
becomes  necessary  to  determine  the  question  of  the  sanity  o 
the  grantor  in  a  deed  upon  a  bill  brought  to  set  asidi 
his  conveyance  upon  the  ground  of  his  insanity."  Busb 
Insane,  55. 

It  is  insisted  by  the  defendant  that  no  action  can  b 
brought  until  there  has  first  been  an  inquisition  of  lunac; 
under  chapter  37  of  The  Code,  and  for  this  position  he  relie 
upon  the  case  of  DmutU  v.  Jacks,  5  Jones'  Eq.,  ill.  In  tha 
case  the  plaintiff"  had  been  declared  insane  under  an  inqu; 
silion  directed  by  tlie  County  Court  (Revised  C-ode,  cL.  57 
aud  tlie  plaintiHTsued  in  equity  to  have  the  proceedings  s( 
aside,  because  of  errors  and  irregularities,  and  also  becaos 
she  WHS,  in  fact,  of  sound  mind.  The  Court  dismissed  th 
bill,  nut  because  it  had  no  jurisdiction  to  entertain  suii 
brought  by  the  next  friend  of  a  lunatic,  who  had  not  bee 
legally  declared  to  be  such,  but  for  the  reason  that  the  jurisdi< 
tion  as  to  inquisitions  of  lunacy  was  exclusively  in  tl 
County  Court,    Battle,  J.,  in  deliveriug  the  opinion,  sai 
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t  of  the  provisions  of  the  Revised  Code  was 
in  the  County  Courts  original  and  exclusive 

issue  writs  from  time  to  time,  as  may  be  nec- 

purpose  of  ascertaining,  by  the  inquisition 
ether  a  party  be  an  idiot  or  lunatic,  or,  if  he 

found  to  be  a  lunatic,  whether  he  had  become 
id  again  "  The  decision  does  not  support 
1  of  the  defendant,  and  we  think  it  well 
lere  there  has  been  no  inquisition  the  lunatic 
lext  friend.  The  jurisdiction  is  expressly  rec- 
upheld    by   English    Chancery   Courts.     See 

L.  R.,  9,  ch.  85,  91 ;  Jones  v.  Uoyd,  L.  R.,  18 
275.  In  the  latter  case  Jessel,  M.  R.,  said: 
>e  instituted  by  the  lunatic,  not  found  so  by 
'  his  next  friend?  I  have  no  doubt  it  can. 
ority  Upon  the  subject,  aud  it  seems  to  me  so 

have  no  occasion  really  to  refer  to  the  reasons, 
e  cases  of  Light  v.  Light,  25  Beav.,  '248,  and 

L.  R.,  9,  ch.  85,  are  such  authorities;  but, 
of  the  unreported  caseof  i^Aer  v.MeUca,  where 
point  was  discussed,  and,  independently  of 
us  look  at  the  reason  of  the  thing.  If  this 
iw,  anybody  might,  at  his  will  and  pleasure, 

on   a  lunatic's  property,  or  do  damage  or 

and  annoyance  to  him  or  his  property  with- 
5  any  remedy  whatever."  To  the  same  effect 
I.,  §120,  where  it  is  said  that  "when  a  person 
ane,  but  has  not  been  so  adjudged  by  a  com- 
I,  or  |ilaced  in  charge  of  a  committee  of  guar- 
ts,  whether  of  law  oreqnity,  have  jurisdiction 
[its  brought  by  one  as  ihe  next  friend  of  the 
"  These  authorities  are  decisive  against  the 
n  the  question  of  jurisdiction. 
lOwever,  that  there  was  error  in  permitting  the 
jbjeclion  by  the  defendant,  to  comment  upon 
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the  fact  that  the  complaint  was  verified,  and  had  notlteen 
answered  by  the  defendant.  It  is  true  that  the  complaint 
had  been  read  to  the  jury  after  it  waa  impaneled,  but  it  was 
not  formiilly  put  in  evidence,  and  "such  evidence,"  says  the 
Court  in  Smith  v.  Nimoch,Qi  N.  C,  243,  "must  be  intro- 
duced on  the  trial  at  the  proper  time,  and  in  the  proper  way. 
This  is  necessary,  in  order  to  afford  the  party  to  be  affected 
adversely  by  it  just  opportunity  to  explain,  modify  or  cor- 
rect it.  He  might  be  able  to  show  that  the  admissions  or 
statements  were  made  by  inadvertence,  mistake  or  misappre- 
hension; and  the  law  allows  him  reasonable  and  orderly 
opportunity  to  do  so  It  never  tolerates  undue  advantage. 
State  V.  Whit,  5  Jones,  224."  So,  in  this  case,  the  defendant 
should  have  had  an  opportunity  of  explaining  his  alleged 
failure  to  answer.  For  instance,  he  might  have  shown  that 
he  did  not  answer  because  of  his  reliance  upon  the  power  of 
attorney  authorizing  a  dismissal  of  the  action,  or  he  might 
have  shown  other  good  and  sufhcient  reasons.  Besides,  it 
does  not  appear  that  an  answer  was  not,  in  fact,  filed.  None 
appears  in  the  record,  but  the  case  speaks  of  "  issues  raised 
by  the  pleadings";  and  such  issues  were  submitted  as  if  alt 
the  allegations  of  the  complaint  had  been  denied.  This 
could  only  have  been  done  by  a  verified  answer;  and,  there 
being  no  conflict  between  the  case  and  the  record  in  this 
respect,  we  must  construe  them  together  and  assume  thai 
the  defendant  did  make  a  proper  answer  to  the  com[>laint 
Taking  it  in  either  iispect,  we  think  the  remarks  of  the  coun 
sel,  under  the  circumstances,  must  have  been  highly  preju 
dicial  to  the  defendant,  and  that  the  Court  should  havt 
promptlj'  interfered  when  rerjuested  so  to  do.  In  the  ease; 
above  cited  it  is  said  that  while  pleiidings  may  be  read  u 
the  .jury,  under  direction  of  the  tk^urt,  in  order  that  ihei 
may  understand  more  clearly  "the  nature  Jind  scope  of  tb 
issues,"  yet,  where  they  are  to  be  used  as  evidence,  the; 
should  be  formally  introduced  as  such.     As  this  case  fall 
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3.  When  the  referee  to  whom  the  com  was  referred  under  The  Cod 
failed  to  find  the  facta  upon  which  this  statute  of  limitatioii  ai 
be  determined,  the  caae  must  be  remanded. 

3.  It  is  not  necessary,  in  such  action,  that  the  items  of  the  account  to 
tween  the  parties,  should  be  stated  in  detail.  Thefindingsoffic 
as  to  the  execution  of  the  note,  the  pajmenip  thereon,  the  balaDC 
due,  and  the  ownership  thereof,  are  snOicient  as  to  all  question 
involved,  except  the  statute  of  limitations. 

Civil  aotiou,  tried  before  Clark.  J.,  at  September  Tern 
1889,  of  the  Superior  Court  of  Transylvani.\  Couoty. 
The  facts  in  this  case  are  stated  in  the  opinioD. ' 

Mr.  G.  A.  Shvjord,  for  plaiDtiff. 
Mr.  T.  F.  Davidson,  for  defendants. 

Davis,  J.:  The  plaintiff  was  Sheriff  of  Traiisylvani 
County,  and  alleges,  in  substance,  that,  on  the  8th  of  Fel 
ruary,  1881,  B.  C.  Lankford  was  the  chairman  of  the  Boar 
of  County  Commissioners  of  the  county,  and  as  such,  and  i 
obedience  to  the  order  of  the  Board,  he  executed  and  deli' 
ered  to  William  T.  Davis,  contractor  for  building  thecour 
house  and  jail,  a  bond  for  81,305,53,  with  interest  froi 
February  8th,  1881,  being  the  balance  due  said  Davis  froi 
the  county  for  building  said  court-house  and  jail;  that, c 
the  25tli  of  March,  1882,  as  Sheriff,  he  paid  8729,26  ou  sa^ 
note,  and  B.  C.  Lankford,  chairmeo  of  the  board  as  afor 
said,  paid  §212.50,  and  nothing  more  was  paid  Ibereo 
except  that  thereafter  the  plaintiff,  by  order  of  the  Board 
County  Commissioners, 'directed  to  him  as  Sheriff  of  tl 
county,  paid  off  said  bond  and  its  interest,  and,  at  the  lio 
of  making  his  settlement  with  the  county  as  Sheriff,  ! 
overlooked  the  same  and  it  was  not  allowed  to  him  ill  settl 
ment";  that,  as  soon  as  he  discovered  that  the  payment 
made  had  not  been  allowed  in  his  settlement,  he  imnie<: 
ately  applied  to  the  defendants  in  open  session  on  the  18 


FEBRUARY  TERM,  1890. 


LaNSINO  v.  COUMISeiONRKS. 


i7,  and  dem,anded  that  his  claim  for  the 
1  and  allowed,  which  was  refused  by  the 
,  there  is  due  on  said  note,  which  was  regu- 

him,  the  sum  of  $597.40,  with  interest  on 
)aid,  for  which  he  demauds  judgmeut  and 
lief,  &c. 

ts  answer,  admitting  the  execution  of  tlie 
ntially  denying  the  other  material  allega- 
itiff.  They  say  that  the  note  has  been  paid 
.  the  plaintiff,  "in  his  settlement  with  the 
r,  received  full  credit  for  the  said  note  and 

admit  that  the  plaintifT  demanded  that  his 
d  and  allowed,  as  alleged,  but  that  it  was 
le  ground  that  the  same  bad  already  been 
id  for  a  further  answer,  they  say  "that  the 
lot  to  have  or  maintain  this  action  against 
hey  say  that  the  bond  mentioned  in  the 
ot  presented  to  the  chairman  of  the  Board 
nissioners  of  Transylvania  County  within 
lie  maturity  of  said  bond." 
is  commenced  on  the  13th  day  of  August, 
ontinued  from  term  to  term  until  Spring 
n  an  order  of  reference  theretofore  made  to 
,  was  set  aside,  and  it  was  referred,  by  con- 
ias,  Esi:].,  under  The  Code. 
rm,   1889,  the   referee   filed    the   following 


L  fact  that  the  note  sued  upon  was  duly  exe- 

aving  authority. 

a  fact  that  the  defendants  made  payments 

1  fact  that  the  note  sued  on  by  the  plaintiff 
f  the  plaintiff,  and  the  amount  sued  for  as 
■eon  is  due  and  unpaid,  and  that  the  plain- 
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tiff  is  entitled  to  rf cover  a  judgment  of  the  defendnuU  for 
said  amount. 

"4.  I  find  as  a  fact  that  the  plaiiitifi'  never  presented  the 
note  sued  on  to  the  defendants  for  payment,  after  the  same 
was  assigned  to  him,  till  the  18th  day  of  June,  18S7,  and 
that  payment  was  refused  by  the  defendants.  I  find  as  a 
conclusion  of  law  that  section  756  of  The  Code,  pleaded  in 
bar  of  the  recovery  of  the  plaintiff's  claim,  is  no  bar  to  the 
plaintiff's  recovery,  for  the  reason  that  the  note  sued  upon 
was  presented  to  the  defendants  and  recognized  by  them, 
and  that  the  defendants  paid  one  Posey,  agent  of  Davis,  the 
obligee,  a  payment  thereon  within  two  years  of  the  maiaTii^ 
of  the  same. 

"Again,  I  find  as  a  conclusion  of  law,  had  the  assignor  of 
plaintiff  failed  to  present  the  uote  sued  on  within  two  years, 
the  defendants'  plea  would  avail  nothing.  See  Wharton  v 
Commissioners  of  Currituck,  82  N.  (J.,  11,  where  the  Court 
says,  in  construing  section  756,  what  it  means:  'That  tbf 
object  of  the  act  being  to  enable  the  municipal  bodies  men- 
tioned to  make  a  record  of  their  valid  outstanding  obliga 
tions  and  to  separate  them  from  the  spurious  and  illegal,! 
did  not  apply  to  a  valid  debt  of  the  existence  and  charadero 
which  the  corporate  authorities  had  actual  notice.'  Tb 
defendants  knew  of  the  existence  of  the  not«  sued  on,  th< 
character  and  amount  thereof,  and  for  what  purpose  it  wa 
given. 

"  I  therefore  direct  judgment  to  be  entered  for  $597.41 
with  interest  on  8452.32,  at  six  per  cent.,  from  the  13th  da 
of  August,  1887,  till  paid. 

"  I  respectfully  report  my  findings  of  facts  and  conclusior 
of  law  with  the  testimony  in  the  cause. 

K.  Ei.iAs,  jReferet." 

To  this  report  the  defendant  filed  the  following  exceptions 
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feree  does  not  state  the  items  of  account 
s  in  liis  report,  nor  does  he  show  at  what 
Tiade  his  final  seltlenieot  with  the  defend- 
i  tax-collector,  and  what  amount  he  then 

does  not  find  the  facts  upon  ihe  issue 
dings,  viz ,  Waa  the  amount  paid  by  the 
Pon  the  bond  mentioned  in  the  complaint 
his  settlement  with  the  defendants? 
errs  in  his  finding  of  fact  that  the  note 
roperty  of  the  plaintiff,  because  the  com- 
the  plaintiff,  as  Sheriff  and  tax-collector 
'ounty,  paid  off  the  note  for  and  by  request 

errs  in  his  finding  of  fact,  that  the  plain* 
)resented  to  the  defendants  for  payment 
'rom  its  maturity. 

errs  in  his  conclusion  of  law,  that  it  was 
er  section  750  of  The  Code,  for  the  plaintiff 
tn  for  settlement  within  two  years  after  the 
a  the  complaint  had  been  paid  off  by  him 
■collector. 

I  errs  in  his  conclusion  of  law,  that  the 
:  not  barred  by  sectiou  756  of  The  Code. 
errs  in  his  conclusion,  that  the  plaintiffs' 
d  by  the  statute  of  limitations." 
□g.his  Honor  overruled  all  the  defendant's 
ive  judgment  for  the  ptaiutifi. 
ibstantially,  alleges  that,  by  the  direction 
junty  Commissioners,  he  paid  on  the  note 
u  mentioned  in  the  complaint,  and  that  in 
Sheriff  with  them  the  amount  so  paid  was 
-edit  for  it  was  not  included  and  allowed 
^ment,  and  that  as  soon  as  he  discerned 
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that  it  had  not  been  allowed,  he  applied  to  them  for  pa; 
inent,  which  waa  refused. 

The  defendants  admit  the  executiou  of  the  note  and  tl 
plaintiff's  demand,  but  they  deny  the  other  allegations,  ai 
they  also  rely  upon  the  statute  (The  Code,  S  756)  as  a  bar 
plaiutiif' 8  demand. 

The  matters  in  controversy  are,  in  substance— 

1.  Did  the  plaiiititf  pay  the  balance  due  on  the  note  me 
tioned  in  the  complaint? 

2.  If  ao,  waa  the  amount  so  paid  by  him  allowed  ai 
credited  to  him  in  the  settlement  referred  to? 

3.  And  if  not,  was  the  demand  to  have  it  allowed  mai 
within  the  time  allowed  by  law? 

To  answer  these  questions,  it  wa5  not  necessary  that  tl 
referee  should  state,  in  detail,  the  items  of  account  betwet 
the  parties,  and  the  finding  as  facts  that  the  note  wasdu 
executed,  &c.,  that  payments  thereon  were  made  by  tl 
defendants,  and  that  the  balance  due  and  unpaid  is  l1 
property  of  the  plaintiff,  may  be  fairly  taken  and  construe 
as  determining  the  first  and  second  in  favor  of  the  plainli 
but  there  are  no  findings  of  fact  upon  which  the  third, 
regard  to  the  statute  of  limitations,  can  be  determined, 
is  enacted  (7"/ie  Co'U,  §  756)  that:  "  All  claims  against  t 
several  counties  «  *  *  of  this  State,  whether  by  bond 
otherwise,  shall  be  presented  to  the  Board  of  County  Coi 
missioners  •  *  *  within  two  years  after  the  maturity 
such  claims,  or  the  holders  of  such  claims  shall  be  foreT 
barred  from  a  recovery  thereof." 

This  is  a  statute  of  limitation,  and  such  claims  agaii 
the  county  should  be  presented  within  two  years  "afl 
maturity."  Roynier  v.  CommissioHeri,  98  N.  C,  148  ;  JUoort 
Commimoners,  87  N.  C,  215.  But,  as  was  said  in  the  latl 
case,  which  was  of  a  nature  similar  to  this,  the  statute  dc 
not  apply  to  a  claim  "  constituted  as  the  plaintiff's  is," 
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purpose  of  this  action  is,  in  effect,  to  correct  a  mistake 
[lowing  The  Code,  §  155,  sub-sec.  9,  as  amended  by  th( 
1889,  ch.  269,  it  should  be  brought  within  the  lim( 
,  after  discovery  of  the  facts  constituting  the  mistake 
lets  are  found  by  the  referee  that  will  determine  this 
iding,  that  it  was  presented  on  the  ISth  day  of  June 
ind  that  the  defendants  made  a  payment  to  "  ont 
agent  of  Davis,  the  obligee,  vnthin  two  years  of  On 
y  of  the  same,"  does  not  show  that  it  was  presentee 
two  years  a/'ter  the  payment  thereon  to  Posey,  oi 
e  mistake  was  discerned.  The  material  question  hen 
>  the  action  brought  within  two  years  after  the  dis 
of  the  mistake? 

reference  under  The  Code  the  referee  must  report  th< 
ie,  his  findings  of  fact  thereon  and  his  conclusions  o: 
Jpon  excepiions  filed,  the  Judge  below  reviews  tht 
s  of  fact  as  well  as  conclusions  of  law,  but  the  find 
fact  are  not  reviewable  by  this  Court,  except  in  casei 
t  is  alleged  that  there  is  no  evidence  to  support  thi 
of  fact,  but  if  there  is  any  evidence,  the  finding  o: 
low  is  conclusive.  Barcrofi  v.  Roberta,  91  N.  C,  363 
V.  Middletwt,  94  N.  C,  86 ;  Usry  v.  SuU,  91  N.  C,  406 
v.  Davis,  99  N.  C,  425,  and  cases  cited, 
evidence  taken  by  the  referee  is  sent  with  the  record 
lould  only  be  done  when  it  is  needed,  and  to  the  extent 
,  to  enable  the  Court  to  pass  upon  the  question,  wher 
as  to  whether  there  is  any  evidence,  in  which  eveni 
an  this  Court  review  it,  and  the  cause  must  be  re 
i,  to  the  end  that  facts  may  be  found  upon  which  tht 
n  of  the  statute  of  limitations  may  be  determined. 
Error. 
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THOMAS  WOOD  v.  W.  H.  WHEELER  et  al. 

Married  Worntn — Contract — Consml  of  Hmband — Privy 
Examination — Purchase-money — Foredomre. 

1,  Where  a,  feme  covert  executed  a  bond  and  moTtgage  without  thecw 
sent  of  her  husband  and  without  privy  ezaminaiion.  the  consider 
tion  being  for  land  purchased:  Hrid,  to  be  error  in  rendering 
judgment  on  the  bond  and  decreeing  foreclosure. 

3.  If  (he  agreement  was  that  a  properly  executed  mortgage  was  to  I 
given  concurrently  with  the  execution  of  the  deed  for  the  laoi 
the  feme  covert  would  not  be  allowed  to  retain  the  land  withoi 
paying  the  consideration.  Where,  in  such  acase.  the  /mieeorw 
offers  to  surrender  the  land,  and  prays  for  an  account  of  the  rait 
and  proflta,  and  the  purchase-money  paid:  Held,  that  theCou 
should  have  ordered  such  account  to  be  taken,  in  order  that  t) 
equities  might  be  adjusted  tietween  the  parties. 

3.  The  transfer  of  such  a  bond  could  be  nothing  more  than  an  equitab 
assignment  of  the  right  to  have  the  property  subjected  to  the  pt; 
ment  of  the  debt,  and  the  assignee  must,  therefore,  be  mide 
party. 

This  was  a  civil  action,  tried  at  the  March  Term,  1S9 
of  Transylvania  Superior  Court,  before  Connor,  J. 

The  plaintiff  was  assiguee  of  one  A.  C.  Williams,  of  a  pu 
chase-money  note  due  for  land  and  secured  by  a  mortgaj 
thereon,  executed  about  the  same  time,  or  shortly  thereafu 
The  note  and  mortgage  were  executed  by  defendant  Sail 
P.  Wheeler,  then  and  since  wife  of  defendant  W.  H.  Wheeli 
without  the  joinder  or  consent  in  writing  of  her  said  hu 
band,  and  the  mortgage  proofed  and  recorded  without  tj 
privy  examination  of  the  wife. 

Shortly  after  the  execution  of  the  note  and  mortgaj 
in  1S85,  the  defendants  went  into  possession  of  the  land  ai 
so  continued  until  the  bringing  of  this  action,  enJojiDg  tl 
rents  and  profits  thereof.  The  purchase  was  for  the  use  at 
benefit  of  the  wife. 
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as  Upon  the  note  and  for  foreclosure. 

its  allegefl  for  defence,  failnre  of  title  as  to 

i,  and  breach  of  the  covenants  of  warranty, 

solvency  of  die  warrantor  and  tlie  failure  of 

he  coverture  of  the  wife,  want  of  husband's 

ing  to  the  contract,  and  failure  to  have  her 

ion  to  the  deei). 

flered  to  reconvey  the  land  and  account  for 

il8  if  jihiinliff  would  repay  purchase-money 

he  Court  adjudged  that  [ilaintiff  recover  upon 
the  morlgage  was  void,  bnt  that  the  jiidg- 
id  against  the  wife's  separate  estate — the  land 
/illiams — and  tliat  the  consideration  therefor 
loney,  and   was  for  the  henelit  of  the  wife'a 

dgmenl  defendants  appealed. 

ir  plaintiff. 

iford,  for  defendant 

.:  The  bond  and  mortgage  are  both  void, 
jcuted  with  the  written  assent  of  the  husband, 
^as  unaccompanied  by  privy  e.\;ami nation. 
)  bond  was  given  for  a  beneticial  considera- 
>t  be  enforced  in  erjiiity  as  an  engagement, 
'  a  contract,  as  if  does  not  fall  within  any  of 
jf  The  Code,  §  1826,  wliich  dispenses  with  the 
the  written  assent  of  the  husband.  Farthing 
ed  at  this  term. 

B  mortgage  is  void,  and  cannot  he  enforced 
the  agreement  was  that  it  should  be  executed 
ith  the  deed,  the  feme  defendant  would  not 
retain  the  land  without  paying  the  consid- 
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eration..  This  is  the  principle  of  Walker  v.  Jiroohy  99  N.  C, 
207;  Boyd  v.  Turpin,  94  N.  C,  137;  Burns  v.  McGiegor.W 
N.  C,  222,  and  other  cases. 

In  our  case,  the  fenie  defendant  elects  to  repudiate  the 
transaction,  and  offers  to  restore  the  property,  together  with 
the  rents  and  profits.  There  seems  to  have  been  no  fraud 
upon  her  part,  and  in  the  adjustment  of  the  equities  she 
stands  upon  the  same  footing  as  an  infant  who  disaffirms  a 
contract  and  offers  to  restore  the  consideration  in  its  original 
"plight  and  condition." 

There  was,  therefore,  error  in  the  judgment  of  the  Court 
below.  It  should  have  made  a  decree  looking  alone  to  the 
placing  of  the  parties  in  statu  quo,  and  to  this  end  an  account 
should  have  been  taken  of  the  rents  and  profits  and  the 
amount  of  the  purchase- money  paid.  It  is  also  necessary 
that  Williams,  the  grantor,  should  be  made  a  party. 

The  bond  being  void,  its  transfer  by  Williams  to  the  plain- 
tiff amounted  only  to  an  equitable  assignment  of  the  former's 
right  to  subject  the  property  to  the  payment  of  the  balance 
of  the  purchase-money.  As  the  effect  of  the  rescission  is  to 
re-vest  the  property  in  Williams,  it  must  follow  that  the 
equity  of  the  plaintiff  must  be  worked  out  under  and  through 
him. 

Error. 
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Rehear — Exceptmis — Record — Fraud — Practice — 
h.ncdiation  — Issue*  —  Excejilions — Damages  —  Covi- 
■ — Judgment. 

if  practice  (s  that  pointe  not  raised  bj  exceptions  will  not 
prtaiaed  when  presented  for  the  first  time  in  the  Supreme 

ion  to  declare  void  a  deed  obtained  upon  false  repreeen- 
.  which  were  a  part  of  the  consideration  (or  making  it, 
itotilT  souglit  also  dain^es  for  subsequent  injury  to  the 
mtained  therein  :  Held,  each  action  coutd  be  maintained, 
is,  though  it  wa5  not  commenced  until  two  years  after  the 
>ry  of  the  fraud  and  after  the  plaintiiT  had  accepted  mone; 
ipensation  for  certain  other  injuries  resulting  at  the  same 
id  from  the  same  operations. 

w  trial  of  such  action,  one  of  the  issues  was— "7.  Did 
'endant,  after  adopting  the  line  upon  which  the  road  was 
icted  across  plainlilf's  land,  pay  the  plaintiif  one  hundred 
,  and  thereby  induce  plaintiff  to  let  the  water  out  of  his  mili- 
ar thirty  days,  in  order  that  the  said  pond  might  be  crossed, 
ifl.  by  a  trestle,  ini-teadof  building  cribs  in  the  waters?"  To 
the  jury  responded  "Yes."  Uelendantexceptrd  to  thehold- 
the  Court  below,  that  thie  payuient  did  not  amount  to  a 
;rant  of  the  right-of-way.  It  was  not  alleged,  and  it  did  not 
,  that  plaintitT  intended,  bj  acce|)ting  such  payment,  to 
the  deed  which  had  teen  obtained  by  fraud;  Held.  (1)  that 
ding  of  the  Court  below  was  not  error ;  Held.  (2)  that  such 
ion  raised  no  valid  objection  to  the  judgment  setting  aside 
•d  for  fraud,  and  giving  certain  damngeH  for  injuries  to  the 
nbraced  therein;  Held.  (3|  that  pftition  to  rehear  upon 
ise  presented  will  not  l>e  granted. 

n  Applicntion  of  the  defeiidftiit  therein  to  rehear 
Allen  V.  W.  &  H:  R.  R.  Co.,  102  N.  C,  381, 
the  February  Term,  1889.  In  that  case,  the  late 
ice  Smith,  delivering  the  opinion  of  the  Court, 
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among  other  things,  said:  "There  is  no  difficulty,  then, in 
prosecuting  the  action,  so  far  as  it  proposes  to  put  the  con- 
veyance out  of  the  way,  and  seek  damages  for  subsequent 
injury,  unless  it  be  in  the  plaintiff's  own  inaction  to  make 
objection  when  he  found  a  new  line  had  been  adopted  by 
the  defendant,  and  accepted  compensation  for  letting  the 
water  out  of  his  pond  to  enable  the  company  to  go  on  with 
the  work  and  expend  largely  in  constructing  the  road.  This 
point  has  been  sLrongl}'  urged  in  the  argument,  but  as  no 
exception  of  the  kind  is  shown  in  the  record,  it  cannot 
now  be  entertained,  whatever  may  have  been  its  force  if 
taken  in  apt  time.  The  judgment  following  the  verdict, 
which  affirms  the  allegatio*ns  as  to  the  influences  brought  to 
bear  upon  the  plaintiff  in  inducing  the  making  of  the  deed, 
will  remain  undisturbed." 

It  is  alleged  in  the  petition  that  what  is  thus  said  is  erro- 
neous; that  the  appellant  in  that  case  did  except  in  such 
respect  in  the  way  and  manner  following — timt  is  to  say,  the 
Court  on  the  trial  submitted  lo  the  jury  an  issue  in  these 
words — 

"7.  Did  the  defendant,  after  adopting  the  line  upon  which 
the  road  was  constructed  across  plaintiff's  land,  pay  the 
plaintiff  one  hundred  dollars,  and  thereby  induce  plaintiff 
to  let  the  water  out  of  his  mill-pond  for  thirty  days,  in 
order  that  the  said  pond  might  be  crossed,  as  it  was,  by  a 
trestle,  instead  of  building  cribs  in  the  water?" 

By  consent  of  the  parties,  the  jury  responded  to  this  issue, 
"  Yes." 

In  respect  to  the  issue  and  the  response  thereto  just  men- 
tioned, the  Court  below  said  and  held  as  follows: 

"The  response  to  the  fourth  issue,  'Nothing,'  and  the  sev- 
enth issue, '  Yes,'  were  entered  by  consent.  Counsel  for  de- 
fendant contended  that  the  finding  upon  the  seventh  issue 
amounted  to  a  finding  in  law;  that  the  defendant  had  a 
license  from  plaintiff  to  construct  the  road  as  it  was  built 
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for  the  consideration  paid  to  plaintiff,  one 
rs,  and  excepted  to  the  ruling  of  tlie  Court 

amount  to  a  parol  grant  of  riglit-ofway. " 
iion,  the  appellant  excepted  in  these  words; 
fendant  excepts  lo  the  holding  of  iiis  Honor 
lent  of  the  8100  did  not  amount  to  a  parol 
of- way." 

further  alleges  error  in  the  decision  of  this 
ned  of  as  follows: 

the  hearing  of  the  said  action,  on  appeal,  in 
'ourt,  this  defendant's  counsel  urged  that  the 
;  plaintitf,  in  accepting  from  this  defendant 
loUnrs,  and,  in  consideration  thereof,  drawing 
if  his  mill-pond  for  the  purpose  of  facilitating 
m  of  the  railroad  along  the  new  route,  which 
r'as  the  fraud  of  which  he  complained,  was 
;scence  in  that  fraud  as,  in  a  Court  of  Equity, 
im  from  any  relief  against  it.  But  this  ("ourt 
;ider  the  [>oint,  and  said,  through  his  Honor. 
.ice,  who  delivered  its  opinion;  'This  point 
gly  urged  in  the  argument,  but  as  no  exce|)- 
id  is  shown  in  the  record,  it  cannot  now  be 
liatever  may  have  hecn  its  force  if  taken  in 
lie  judgment  following  the  verdict,  which 
'gations  as  to  the  iiiHnences  brought  to  bear 
itiff  in  inducing  the  making  of  the  deed,  will 
urhcd ' — as  apjiears  by  the  record  of  said 
■e. 

oner  humbly  suggests  to  your  Honors  that  in 
thia  Court  to  entertain  the  said  point  for  the 

there  was  error.  That  the  fact  on  which  the 
d  appears  upon  the  face  of  the  record  proper, 

verdict  of  the  jury;  and  whenever  error  so 
le  practice  of  the  Court  to  take  notice  of  it, 
jrged  by  way  of  exception  or  not;  that  by  The 
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Code^  §  957,  it  is  provided  that,  *  in  every  case  the  Court  may 
render  such  sentence,  judgment  and  decree  as,  on  inspection 
of  the  whole  record,  it  shall  appear  to  them  ought,  in  law, 
to  be  rendered  thereon/  And  your  petitioner  shows  that  in 
the  case  of  Thornton  v.  Brady ^  100  N.  C,  38,  this  Court  held 
that,  *as  to  the  essential  parts  of  the  record,  the  Court  will,cc 
mero  motUy  take  notice  of  errors  apparent  in  it,  correct  it  and 
enter  such  judgment  as  in  law  ought  to  be  rendered.  *  *  * 
If  what  it  must  necessarily  see  in  the  record  of  the  action  is 
erroneous,  it  will  correct  the  error,  although  it  be  not  as- 
signed.* And  in  Godwin  v.  Monds,  lOl  N.  C,  356,  the  Court 
say:  *It  was  contended  on  the  argument  that  the  plaintiffs 
did  not  except  and  assign  as  error  that  the  Judge  heard  the 
motion  and  gave  judgment  in  the  county  of  Anson.  That 
is  so;  but  it  does  not  appear  upon  the  face  of  the  record,  in 
some  way,  as  it  should  do,  that  the  Court  had  authority  to 
give  the  judgment,  and,  therefore,  the  objection  might  be 
taken  here,  in  the  absence  of  any  formal  exception  or  assign- 
ment of  error.' 

"And  your  petitioner  shows  that  these  cases  escaped  the 
notice  of  its  counsel,  and  they  were  not  cited,  nor  in  any 
manner  brought  to  the  attention  of  the  Court  in  the  argu- 
ment here. 

"  And  your  petitioner  further  shows  that  if  this  honorable 
Court  had  entertained  and  considered  the  said  point,  it  would 
have  been  called  upon  to  decide  that  the  judgment  of  the 
Court  below  avoiding  the  said  deed  was  erroneous;  for  your 
petitioner  is  advised  that  it  is  settled  in  the  law  of  North 
Carolina  that  when  a  party,  with  full  knowledge  of  all  the 
material  facts,  freely  does  what  amounts  to  a  recognition  of 
a  transaction  or  conveyance  as  existing,  or  acts  in  a  manner 
inconsistent  with  its  repudiation,  there  is  acquiescence,  and 
the  transaction  or  conveyance,  although  originally  impeach- 
able, becomes  unimpeachable  in  equity." 
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se,  for  plaintiff. 

!aywood  aud  George  Davis,  for  defendant. 

L :  The  error  assigned  in  the  action  which 
to  have  rehe  ird  as  to  the  refusal  of  the  Court 
iry  that  the  plaintiff  had  granted  to  the 
ol  license  the  right-of-way,  in  tlie  view  the 
case,  became  immaterial,  and  it  was  not 
e  the  question  raised  in  that  respect.  The 
;tion  for  the  purpose  of  deciding  the  ques- 
al  questious  as  to  the  validity  of  the  deed 
d  not  have  jurisdiction  as  to  the  matter  of 

that  error  was  assigned  in  the  case  settled  on 
Court  refused  or  neglected  to  instruct  the 
tiff  ratiBed  and  waived  objection  to  the  deed 
hundred  dollars  from  the  dt-fendant,  as  the 
I  do,  in  response  to  the  seventh  issue  sub- 
The  Court  was  not  asked  to  give  any 
t  respect,  nor  did  it  do  so,  so  far  as  appears. 
I  counsel  of  the  petitioner  contends  that  it 
lis  Court,  without  any  assif^nment  of  error, 
the  record  and  render  such  judgment  as 
ae  given;  and  inasmuch  as  it  appeared  by 
e  defendant  did,  "after  adopting  the  line 
oad  was  constructed  across  tlie  plaintiff's 
lintiff  one   hundred  dollars,  and   thereby 

0  let  the  water  otit  of  his  mill  pund  for 
ler  that  the  said  pond  might  be  crossed,  as 
i  instead  of  building  cribs  in  ihe  water," 
held  that  such  payment,  nolH'itlialanding 
^fendant  in  procuring  the  deed,  was  a  rati- 
id  a  waiver  of  all  objection  to  it,  and  given 
ingly  for  the  defendant.    This  contention 

1  misapprehension  of  what  the  record  con- 
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tains,  and  a  failure  to  notice  raa^rial  matters  not  embraced 
by  it. 

The  plaintiff  alleged  in  his  complaint  that  the  deed  was 
obtained  from  him  by  the  fraud  of  the  defendant  and  its 
agents.  The  defendant  in  its  answer  simply  broadly  denied 
the  allegation  of  fraud — it  was  not  alleged,  in  terms  or  by  im- 
plication therein,  that  the  plaintiff  had  in  any  way  ratified 
the  deed  or  waived  his  right  to  have  it  declared  void  for  fraud, 
nor  was  any  such  defence  in  any  way  set  up  on  the  trial,  or 
at  any  time  in  the  Court  below,  so  far  as  appears.  It  alleged 
in  its  answer,  as  a  separate  defence,  *'that  upon  the  location 
and  construction  of  the  present  line  of  said  road  across  the 
plaintifi's  lands,  the  plaintiff  demanded  and  received  from 
the  defendant  the  sum  of  one  hundred  dollars  for  the  license 
and  privilege  of  constructing  said  road  on  the  line  as  located. 
And  the  defendant  pleads  the  same  as  a  defence  to  this 
acti^on."  The  seventh  issue  recited  above  was  raised  bv  this 
allegation  and  the  denial  thereof.  The  response  to  it  was 
entered  by  consent,  for  the  purpose  of  raising  the  question  ' 
as  to  the  grant  of  a  license  to  locate  the  road  on  the  line  on 
which  it  was  constructed.  The  fact  so  found  is  an  isolated 
one,  and  the  finding  is,  that  the  money  was  paid  for  the 
purjiose  specified  therein.  It  mny  be  that  such  payment  of 
the  money  was  not  intended  or  understood  by  either  party 
to  be  a  ratification  of  the  deed,  or  a  waiver  of  objection  to  it: 
indeed,  the  circumstances  and  the  fair  imi)lications  from  the 
record  strongly  suggest  the  contrary'.  It  may  be  that  the 
plaintiff,  seeing  that  the  defendant  had  located  and  was  con- 
structing its  road,  as  he  and  it  believed  it  had  the  right  to 
do  by  virtue  of  its  charter,  and  without  reference  to  the  deed, 
accepted  the  money  for,  and  only  for,  that  consideration  and 
purpose  specified  in  the  finding  of  the  jury.  If  so,  surely  it 
could  not  reasonably  or  justly  be  contended,  much  less  held 
by  the  Court,  to  be  a  waiver  of  objection  to  the  fraudulent 
deed,  or  the  right  of  the  plaintiff  to  damages.     Courts  of 
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I  possible  cases  Courts  of  law  cannot,  will 
lings  between  parlies,  and  enforce  e(|uilable 
mt of  them;  but  they  will  not,  in  such  cases, 
from  asserting  his  just  rights. 
Ileged  or  contended  in  the  pleadings  iu  the 
t  the  plaintiff  ratified,  or  intended  to  ratify, 
leed  complained  of.  The  acceptance  of  the 
for  the  purpose  and  under  the  circumstances 
Finding:  of  the  jury,  did  not,  of  ilself,  neces- 
atification  of  that  deed  by  the  plaintiff,  nor 
lat  the  plainlilf  or  the  defendant  intended 
i  treated  as  a  ralifi'ation  of  it.  The  judg- 
m1  of  was  not  incniisistent  with  so  much  of 
?ceded  it,  and  it  was  such  as  the  law  allowed 
»on  such  record.  This  (-V)urt  was,  therefore, 
ying  that  no  exeepiion  was  made  in  the 
i6,  and  in  declaring  that  there  was  no  error 
lie  judgment  as  had  reference  to  the  deed. 
isl,  hence,  he  di.'^mis.=rd 

— dissenting:  The  plaiiititf  executed  a  deed 
t  for  a  general  right-of-way  over  his  lands, 

is  brought  for  llie  purpose  of  having  the 
ipon  the  giound  ihal  it  m.is  procured  by  the 
tion  of  the  defendant's  agent  The  fraud 
ry  consistei!  in  the  false  representation  tiiat 
I'ould  build    its    road    upon   a  certain    line 

surveyed  and  locnied,  and  was  then  under- 
;nated  between  the  parties,  and  that  the 
loned  the  said  route  and  built  its  road  upon 

and    more   objectionable   one.     The   fraud 

the  treaty,  and  not  in  the  faclum,  the  deed 
It  voidable,  and  cnuld  only  be  set  aside  by 
Court  of  Equity.  The  plaintiff  could  con- 
spressly  or  by  conduct,  aud  until  actually 
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set  aside,  it  was  an  effective  and  operative  conveyance,  vest- 
ing a  general  right-of-way  in  the  defendant.  Logan  v.  Sim- 
monSy  1  D.  &  B.,  13 ;  Canoy  v.  Troutman,  7  Ired.,  157 ;  2  Pom. 
Eq.,  964 ;  Pollock  Cont,  506  ;  Bispham's  Eq.,  472. 

"  Cancelling  an  executed  conveyance  is  the  exertion  of  a 
most  extraordinary  power  in  Courts  of  Equity,  and  when 
asked  for  on  any  ground  it  will  not  be  granted  unless  the 
ground  for  its  exercise  mo?t  clearly  appears."    Bispham's 
Eq.,  475.     "  When  a  party  desires  to  rescind,  on  the  ground 
of  fraud  or  mistake,  he  must,  upon  the  discover}'  of  the  facts, 
at  once  announce  his  intention  and  adhere  to  it.     He  is  not 
permitted   to   play  fast  and  loose."      Bispham's  Eq.,  259. 
"He  must  not  only  act  promptly  upon  the  first  discovery 
of  the  fraud,  if  fraud  be  the  cause  assigned  for  the  rescission 
asked  for,  but  he  must  act  decidedly."     Knight  v.  Houghtal- 
Iwg^  85  N.  C,  31.    "  He  must  do  so  at  the  earliest  practical 
moment  after  the  discovery  of  the  cheat.     That  is  the  time 
to  make  his  election,  and  it  must  be  done  promptly  and 
unreservedly.     He  must  not  hesitate,  nor  can  he  be  allowed 
to  deal  with  the  subject  matter  of  the  contract  and  after- 
wards rescind  it."     Chitty  Cont.,  408  ei  seq.;  Mason  v.  Bovdy 
1  Denio,  61);  Kerr  on  Fraud  and  Mis.,  127;  Pollock  Cont., 
511 ;  Swain  v.  SeammSy  9  Wall.,  250. 

Applying  these  familiar  principles  of  equity  to  this  case, 
it  isdifficult  to  understand  how  the  plaintiff  is  entitled  torelief. 

The  record  shows  that  the  defendant  commenced  building 
its  road  on  the  plaintiff's  land  in  December,  1885.  The 
plaintifr  iiui  only  ha<l  notice,  but  he  actually  assisted  the 
defendant  in  constructing  the  road  upon  the  new  route,  by 
drawing  of]'  xhv  uator  from  his  mill-pond,  in  order  to  facili- 
tate the  w.  ik.  For  this,  he  received  the  sum  of  one  hun- 
dred dolhirs.  And  now  after  the  road  has  been  completed, 
and  about  two  yenrs  after  the  discovery  of  the  fraud  and  his 
confirmatory  acts,  he  asks  a  Court  of  Equity  to  set  aside  the 
deed  and  expose  the  defendant  to  a  suit  for  damans  for 
doing  the  very  thing  which  he  helped  it  to  do.     It  seems  to 
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le  bare  statement  of  such  a  protwsition  ought  to 
conscience  of  a  Court  of  Equity  and  effectually 
irs  against  relief. 

Qciple  which  denies  relief  in  such  a  case  is  so  plain 
lardly  necessary  to  cite  any  authority  in  its  sup- 
as  it  seems  to  be  drawn  in  r[Uestion  by  (he  dispo- 
his  appeal,  the  following  extracts  are  submitted : 
Eq.,  5897:  "If,  after  discovering  the  untruth  of 
entation  he,  the  plaintiff,  conducts  himself  with 
o  the  transaction  as  though  it  were  still  binding,  he 
lives  all  benefit  of,  and  relief  from,  the  misrepre- 

luds,  184;  "It  is  well  established  that  if  a  party, 
dedge  that  a  fraud  has  been  perpetrated  upon  him 
;ular  transaction,  confirm  the  transaction  by  mak- 
agreements  or  engagements  respecting  it,  or  by 
or  using  the  subject  of  it  after  knowledge,  or  other- 
;nize  it  as  binding,  he  thereby  waives  the  right  to 
invalid  and  abandons  his  right  to  rescind." 
:  2  Pom.  Eq,  §9ti5,  p.  499. 
■ey8  V.  Finch,  97  N.  C,  308:  "It  is  established  doc- 

whenever  an  act  is  done  or  statement  made  by  a 
ch  cannot  be  contradicted  without  fraud  on  his 
njury  to  others  whose  conduct  has  been  inHuenced 
t  or  admii^sion,  the  character  of  an  estoppel  will 
yhat  otherwise  would  be  mere  matter  of  evidence." 
lion  to  these  authoiities,  we  have  ilie  stinng  inti- 

Chief  Justice  Smith  in  this  very  caee,  102  N.  C, 
t  can  hardly  be  doubted  that  be  would  have  de- 
r  relief  had  he  thought  tlmt  the  effect  of  the  con- 
acts  of  the  plaintiff  was  presented  by  the  excep- 
3  was  inadvertent  to  the  decisions  in  Thm-iilon  v. 
)  N.  0.,  38;  Godwin  v.  Monds,  lul  N.  C,  35G,  and 
s  in  which  it  is  held  that,  "as  to  the  tssential  parts 
ord,  the  Court  will,  ex  mero  motii,  take  notice  of 
arent  in  it,  and  enter  such  ju<1gment  as  in  law 
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ought  to  be  rendered.  *  *  *  jf  what  it  must  necessarily 
see  in  the  record  of  the  action  is  erroneous,  it  will  correct 
the  error,  although  it  be  not  assigned." 

It  now  seems  to  be  conceded  that  this  difficulty  about  the 
absence  of  exceptions  is  out  of  the  way,  but  it  is  said  that 
the  ratifying  acts  of  the  plaintiff  were  pleaded  only  as  a 
license  and  not  as  an  estoppel.  It  matters  not  what  has 
been  pleaded,  these  acts  are  found  by  the  jury,  and  they 
stand  as  a  part  of  the  record,  and  upon  such  a  record  (which 
we  are  bound  to  inspect),  I  am  unwilling  to  agree  that  any 
relief  can  be  granted.  Such  strictness  in  pleading  is  not 
consistent  with  the  liberal  rules  heretofore  acted  upon  by 
this  Court.  The  fact  of  the  plaintiff  having  assisted  in  the 
location  of  the  road  was,  however,  set  forth  in  the  answer, 
and  this  fact  being  found,  it,  in  my  opinion,  presented  an 
insuperable  barrier  to  the  plaintiff's  action,  and  this  with- 
out regard  to  whether  it  was  i>leaded  as  a  license  or  an  estop- 
pel, or  whether  its  legal  effect  was  pleaded  at  all.  Under 
The  Code  it  is  well  settled  that  the  Court  renders  judgment 
upon  the  facts  found,  irrespective  of  the  prayer  for  relief  or 
the  technical  rules  of  pleading. 

A])art  from  this,  however,  I  denv  that  it  was  necessarvfor 
the  defendant  to  have  specially  pleaded  the  ratifying  acts  of 
the  plaintifi'.  In  casf  s  like  the  i)resent,  it  is  the  duty  of  the 
plaintiff  to  show  all  of  the  circumstances  entitling  him  to 
such  extraordinarv  relief,  and  in  this  case  it  was  absolutelv 
necessary  that  he  should  have  explained  his  long  delay  and 
inconsistent  conduct.  This  he  has  utterlv  failed  to  do,  but 
it  is  suggested  that  he  may  have  acted  under  the  supposition 
that  the  defendant  had  entered  by  virtue  of  the  provisions 
of  its  charter.  To  this  it  mav  be  answered  that  a  Court  of 
Equity  does  not  go  out  of  its  way  to  imagine  an  excuse  for 
the  inconsistent  conduct  of  one  who  is  seeking  its  aid,  and 
especially  is  this  true  when  the  plaintiff  himself  does  not 
pretend  to  explain  his  conduct  upon  such  a  ground,  and 
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a3  a  matter  of  law,  did  QOt  and  could  not 

af  the  entry,  the  defeodant  had  a  conveyance 
^ht-of-way.  It  is  presumed  to  have  entered 
K  V,  Martin,  91  N.  C.  4*i5;  Graybeal  v.  Davis, 
Until  that  conveyance  had  been  disaffirmed 
t  could  not  have  entered  under  the  right  of 
inj  conventio  vivcit  segem.  This  right  under 
es  not  arise  until  tliere  is  a  failure  to  agree 
■.  Pearce  on  Railroads,  1M81 ;  1  Redlield,  05, 
Iso   the   original   opinion    in    this"  case,   102 

g  conduct  of  the  plaintitf  having  been  pleaded 
ut  and  found  as  a  fact  by  the  jury,  and  this 
irely  unexplained,  I  am  of  t!ie  opinion  that 
ranting  the  relief  prayed  for,  and  that  the 
■ar  should  be  granted. 

concurring;  Adhering  to  a  course  of  action 
ps,  without  sufficient  reason,  I  did  not  sit  on 
of  tins  case  because  I  had  tried  it  in  the 
.  Bui,  as  three  <  Iher  members  of  the  Court 
]  ill  the  opinion  liled  by  the  Chief  Justice,  I 
ot  only  my  privilege  but  my  duty  to  express 
■f  in  the  conclusion  of  the  Court,  especially 
pon  the  broad  ground  that  the  exception  on 
iidant  comp;iny  relies  in  support  of  the  peti- 
n  apt  time  and  in  the  prescribed  mode,  does 
o  a  rehearing,  because  there  was  no  error  in 
he  Court  below. 

r  asked  the  Court  to  cancel  a  deed  made  by 
int  for  the  right-of-way  through  his  farm,  and 
ne  to  him  in  the  construclion  of  the  defend- 
different  route  over  his  premises.  Upon  the 
jury,  in  the  exercise  of  their  exclusive  right, 
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that  the  defeudant  company  surveyed  and  marked,  by  stakes, 
a  line  through  the  plaintiff's  fields,  and,  by  fraudulently 
inducing  him  to  believe  that  its  road  would  be  built  along 
the  line  so  marked,  procured  the  execution  by  him  of  the 
deed  in  question,  this  Court  affirmed  so  much  of  the  judg- 
ment of  the  Court  below  as  declared  the  deed  fraudulent 
and  void,  but  reversed  so  much  of  said  judgment  as  pro- 
vided for  the  recovery  of  damages  for  right-of-way,  as  dis- 
tinguished from  damages  recoverable  under  the  statute  (TAc 
CodCy  §  1975)  for  failure  to  construct  cattle-guards  and  cross- 
ings (102  N.  C,  281).  If  we  accept  the  finding  of  the  jury, 
as  this  Court  is  bound  to  do,  without  question,  we  cannot 
hesitate  to  admit  and  declare  as  an  abstract  pi  ©position  that 
the  fraud  has  been  properly  proven  and  the  plaintiff's  right 
to  the  remedy  of  cancellation  established.  Hall  v.  Pickering, 
40  Me.,  548;  Barloiv  v.  Railroad,  29  la.,  276;  Douglas  v.  X. 
Y.  &  E.  Railroad  Co,,  Clarke's  Cb.  (N.  Y.),  174;  Taylor  v. 
Cedar  Rapids  &  St.  Paul  Railroad  Co.,  25  la.,  371 ;  TinLhom 
V.  Erie  Railroad  Co,,  53  Barb.  (N.  Y.),  393. 

It  does  not  appear  in  this  Court  that  any  instruction  was 
a«ked  as  to  the  quantum  of  proof  necessary  in  showing  the 
fraud.  If,  therefore,  there  was  any  force  in  the  suggestion 
of  counsel  upon  this  point,  the  argument  is  not  applicable 
to  the  facts  of  this  case.  Whatever  measure  of  proof  was 
required  by  law,  we  must  assume  that  it  was  offered  in  onier 
to  lead  the  jury  to  the  conclusion  reached  b\^  them. 

It  is  not  necessary  to  cite  authority  to  sustain  the  prof»osi- 
tions — 

1.  That  the  defendant  company  could  have  proceeded, 
under  section  16  of  its  charter,  and  chapter  49  of  The  Ojdt, 
to  appropriate  the  right-of-way  and  build  its  road  upon  the 
very  line  upon  which  it  is  now  located,  without  notice  to 
the  plaintiff  leaving  him  to  initiate  proceedings  to  obtain 
damage,  or  lose  his  right  to  do  so  by  the  lapse  of  time. 
Allen  v.  Railroad,  102  N.  C,  381. 
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Lhstnnding  the  fact  that  it  had  procured 
the  deed  to  the  right-of-way  through  the 
leiitations  of  its  agents,  the  coQipaiiy  could 
jveii  while  a  suit  brought  for  the  cancella- 
was  pending,  without  notice  to  plaintiffs, 
where  it  is  now  located  on  his  premises, 
ive  had  no  ri^ht  to  retard  the  work  of  con- 
remedy  in  damages  except  by  a  proceed- 
jtion  of  the  charter  referred  to. 
defendant  had  not  procured  the  execution 
t  and  voidable  deed,  the  plaintiff  might 
his  action,  if  he  had  proceeded  in  the  way 
7  and  brought  it  in  the  proper  jurisdiction, 
plea  of  the  statute  of  limitntious  interpo.sed 

uch  deed  had  been  executed,  and  the  defeud- 
upon  tlie  land  of  tlie  plaintiff  and  had 
i,  to  construct  its  road,  the  mere  act  of 
ridred  dollars  for  letting  off  the  mill-pond 
oils  for  a  season,  in  order  to  enable  the 
183  at  less  expense,  by  means  of  a  trestle 
Iding  coffer  dams,  would  ncit  have  ojierated 
itiff  from  claiming  damajie  for  digging  up 
le  rich  and  productive  soil  «t  other  points. 
frauds  would  be  a  nullity  if  unwary  lund- 
so  eiisily  and  inexpensively  entrapped  into 
issiou  that  would  enable  a  c<irporation  to 
lent  in  their  land  at  one-tifth  of  its  value  us 
iry.  A  parol  license  to  enter  iind  build  the 
I  have  been  revocable,  and  would  not  have 
title.  HiljUld  V.  Central  Uaitroad  Company, 
Miller  V.  Railroad,  13  Hill  (N.  Y.|.  fil  :  fiail- 
104  X.  C,  (i-58. 

eld,  too,  that  when  such  license  is  revoked, 
no  remaining  right  growing  out  of  it  except 
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that  of  entering  upon  the  premises  for  the  jmrpose  of  re- 
moving any  personal  property  placed  by  him  on  the  land 
while  operating  there  by  leave  of  the  owner.  VanNe^if  v. 
Packard,  2  Peters',  143 ;  Barnes  v.  Barnes,  6  Vt.,  388. 

The  proposition  coniended  for  by  counsel,  therefore,  if 
sustained,  would  establish  the  startling  doctrine,  that  because 
the  defendant's  agents  had  practiced  a  fraud  upon  the  plain- 
tiff, and  he  had  chosen  not  to  bring  his  suit  to  annul  the 
transaction  until  near  the  close  of  the  statutory  period 
allowed  him,  a  Court  of  Equity  would  either  curtail  the 
limit  of  his  right  to  bring  his  action,  as  expressly  defined 
by  law,  or  hold  that  his  conduct  in  receiving  compensation 
for  the  temporary  loss  of  the  tolls  of  his  mills  operated  to 
estop  him  from  claiming  damages  for  the  injury  to  his  land 
by  making  excavations  and  fills  upon  it,  because  he  had 
not  notified  the  perpetrators  of  the  fraud,  immediately,  or 
within  a  reasonable  time,  that  he  would  invoke  the  aid  of  a 
Court  of  Equity,  and  did  not,  accordingl}^  begin  this  action. 
The  defendant  cannot  show  any  act  of  the  plaintiff  that 
amounted  to  an  unequivocal  acquiescence  in  the  convey- 
ance of  the  right-of-way,  or  that  was  inconsistent  with 
his  allegation  that  he  was  defrauded  by  misrepresenta- 
tions as  to  the  location  of  the  line,  or  that  could  have 
reasonably  induced,  and  did  induce,  the  defendant  to  make 
expenditures  for  which  it  cannot  now  be  reimbursed,  under 
the  belief  that  the  plaintiff  recognized  the  validity  of  his 
deed  as  a  conveyance  of  the  right-of-way  where  the  road 
was  actually  located  on  the  plaintiff's  land.  The  acceptance 
of  one  hundred  dollars  for  diminlishing  the  cost  of  construc- 
tion by  affording  the  corporation  the  opportunity  to  erect  a 
trestle  across  the  mill-pond,  would  have  been  entirely  con- 
sistent with  the  assertion  of  a  claim  for  damages,  necessarily 
incident  to  the  work  of  grading  the  road-bed,  if  no  deed 
had  been  executed  and  no  proceedings  for  damage  had  been 
instituted  when  it  was  paid.     The  act  was  no  more  mislead- 
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i  have  been  llie  selling  by  plaintiff  to  defeiid- 

0  construct  tbe  Irestle.  The  plaintiff  could 
deffndant  ns  to  llie  location  or  restrain  it 

iig  the  work  on  tbe  line  selected,  and  it  would 
re  if  equity  should  leave  him  the  choice  of 
price  for  his  limber  or  a  large  sum  for  tem- 
ing  tbe  operation  of  his  mill,  because  the 
jm  he  was  dealing  bad  defrauded  bini  and  he 
— not  unreasonably  or  beyond  (he  statutory 
g  the  power  of  tbe  Court  to  have  tbe  transac- 
fraudulent,  null  and  void.  Tbe  reason  as- 
siug  relief  to  tbe  injured  plaiiUilt  is,  that  the 
pany,  which  is  presumed  to  have  inspired  tbe 
ions  of  its  agents,  and  tberefore  to  have  Iiad 
voidable  character  of  the  deed,  was  misled 
ff's  exercise  of  his  lawful  right  in  deter- 
he  should  bring  bis  action.  Tl:e  corpora- 
3  allowed  to  shield  itself  from  responsibility 
ni  act  by  invoking  a  piinciple  that  affords 
'  to  tbe  innocent.  If  the  deed  made  by  tbe 
lescrihed  ^pecifically  tbe  first  line  surveyed, 
rould  siill  have  been  at  liberty  to  waive  their 

1  under  the  deed  and  survey,  locate  and  build 
icnt  line.  How,  then,  could  the  plaintiff  know 
mpany  claimed  to  be  acting  by  virtue  of  the 

the  provisions  of  their  charter?  He  could 
agents.     He  was  not  bound,  as  I  conceive, 

les  of  equity  to  treat  them  as  alien  enemies, 

>d  in  the  assertion  of  bis  rights  because  he 
and  comfort  by  selling  them  provisions,  tim- 

ording  tbem  the  opportunity  to  cross  bis  pond 

tead  of  u  bridge. 

Qntended    that    the    plaintiff   confirmed    bis 

because  tbat  must  liave  leen  done,  if  at  all, 

[ 
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by  some  "deliberate  act,  intended  to  renew  and  ratify  a 
former  transaction  known  to  be  voidable."  2  Pom.  Eq. 
Jur.,  §965. 

It  is  claimed  by  counsel  that  the  conduct  of  plaintiff 
amounted  to  an  acquiescence,  on  his  part,  in  the  validity  of 
the  claim  of  the  defendant  to  the  rJght-of-waj%  where  the 
road  was  located  on  his  land,  under  his  voidable  dee^.  The 
defendant  seeks  to  bring  himself  within  the  principle  appli- 
cable to  one  who  "stands  by  and  knowingly  permits  another 
to  deal  with  the  property  as  though  it  were  his,  or  as  though 
he  were  rightfully  dealing  with  it,  without  interj)osing  any 
objections,  as  by  expending  money  upon  it,  making  improve- 
ments, erecting  buildings,  and  the  like."  2  Pom.  Eq.Jur, 
§818.  In  such  cases,  in  order  to  deprive  the  defraudcl 
party  of  remedy  in  equity,  the  party  against  whom  he 
asks  relief  must  be  ignorant  of  the  real  condition,  and  not 
the  person  or  corporation  whose  fraudulent  conduct  has  ccs-t 
a  cloud  uj)on  it.  Ibid.;  Story's  Eq.  Jur,  §  1543,  Such  i?? 
the  doctrine  of  acquiescence  o[)erating  as  an  estoppel. 

Where  it  has  been  held  that  the  conduct  of  a  person  was 
such  as  to  prevent  him,  in  a  Court  of  conscience,  from  seek- 
ing a  remedy  to  which  he  would  have  been  entitled  but  for 
some  act  of  his  calculated  to  mislead  his  adversary,  the 
ruling  has  rested  on  the  maxims,  that  "He  who  seeks  equity 
must  do  equity,"  and  "  He  who  comes  into  equity,  must  come 
with  clean  hands."     2  Pom.  Eq.  Jur.,  §  815. 

The  jury  have  found  that  the  hands  of  the  defendant  were 
stained  by  fraud,  of  which  the  plaintiff  was  ihe  victim.  This 
Court  cannot  pervert  the  benign  principles  of  equity  so  as 
to  reverse  that  finding  and  fasten  the  fraud  upon  the  party 
found  to  be  innocent  by  those  empowered  by  law  to  ascer- 
tain the  facts.  This  doctrine  operates  by  analogy  to  the 
principle  governing  estoppel,  and  is  often  spoken  of  by  lav 
writers  as  a  form  of  (juasi  estoppel.     2  Pom.  Eq.  Jur.,  §817. 
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e  V.  All,  8  Cli.  Div.,  2SG,  Thksigkr,  L.  J.,  crys- 
iiciple  83  follow?; 

1  having  a  right  mid  seeing  another  person 

:nit,  or  in  the  course  of  committing,  an  act 
11  that  right,  stands  by  in  fiich  a  manner  as 
:e  the  person  committing,  and  who  might  have 
ained  from  it,  to  believe  that  he  assents  (o  its 
ed,  he  cannot  afterwards  be  heard  to  complain 
•  But  when  once  Ihc  act  is  completed  without 

2  or  assent  upon  the  part  of  the  person  whose 
ed,lhe  matter  is  to  be  determined  upon  very  dif- 
isiderations,  A  right  of  action  has  been  vested 
I  at  all  events,  ns  a  general  rule,  cannot  be 
Dut  accord  and  tatisfnction  or  release  under 
•mixsion  to  the  injury  for  any  lime  thort  oj  the 
jy  statute  for  Ihc  enforcement  of  the  rifiht  of 

lake  away  such  right,  although  under  the 
i  it  may  afford  a  ground  for  refusing  relief 
culiar  circumstances,  and  it  is  clear  that  even 
mise  by  the  person  injured,  that  he  would  not 

proceedings  lo  redress  the  injury  done  him, 

Iself  constitute  a  bar  to  such  proceedings,  for 

ould  be  without  consideration,  and  tlierefore 

Ihid.      See  also   Dake  oJ  Lreds  v.   Earl  of 

1.  Ch.  Div.,  117. 

iC  principles  to  tliis  case,  we  find  that,  though 
voidable  at  the  instance  of  the  plaintiff,  the 
efendant  upon  his  land  was  not,  therefore,  an 
if  his  rigbis.  Until  he  had  actually  begun  to 
)ad  on  a  different  line  from  that  first  surveyed, 
itiff  in  order  to  procure  the  execution  of  the 
itiff  had  no  cause  of  action.  The  defendant 
it,  until  then,  and  the  plaintiff  was  bound  to 

would  locate  its  road  in  good  faith  according 
IS  made  by  its  agents.     After  the  work  had 
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begun,  and  his  cause  "of  action  had  arisen,  the  institution  of 
a  suit  in  the  Superior  Court  to  annul  the  deed,  and  cotem- 
poraneoasly  of  a  proceeding  for  the  condemnation  of  the 
right-of-way  and  the  assessment  of  damage  in  anotlier  juris- 
diction, would  not  have  retarded  the  work  of  construction 
for  a  moment,  or  have  diminished  the  cost  of  building  by  a 
single  dollar.  Indeed,  the  act  relied  u[)on  to  show  acqui- 
escence on  the  part  of  plaintiff  in  the  change  of  location, 
manifestly  helped  the  company  to  save,  instead  of  causing 
it  to  expend,  money  that  it  would  not  otlierwise  have  paid 
for  building. 

The  defendant  had  fraudulentlv  induced  the  olainlifFto 
execute  the  deed,  and  was  deemc<l  to  have  known  that  a 
different  line  had  been  marked  by  stakes  and  shown  lo 
plaintiff,  and  ought,  therefore,  to  iiave  approached  him  if  its 
purpose  was  to  claim  the  right-of-way  over  the  new  line 
under  the  deed.  Under  the  f)rovi^ions  of  subs(ction  9 
of  section  loo  of  The  Cudfj  as  amended  by  chapter  26J)  of 
the  Laws  of  1889,  the  plainiiff's  right  of  action  accrued  on 
the  discover^'  of  the  fraud  (when  he  saw  the  defendant  com- 
pany engaged  in  constructing  its  line  of  road),  and  itvas 
not  barred  by  the  lap?e  of  time  until  three  years  after  such 
discover)'.  I  have  not  been  able  to  discover  any  principle 
of  equity  that  deprives  the  plaintiff  of  the  right  thus  plainly  | 
given  him  by  the  letter  of  the  statute. 

The  principle  announced  in  Knight  v.  Ilovghiallii'g,  ^  I 
N.  C,  31,  which  w^as  cited  in  support  of  defendant's  position,  | 
has,  I  think,  no  application  to  this  case.  The  defendant  was  ! 
not  induced,  by  the  fraud  or  negligence  of  the  plaintiff,  or  ■ 
his  failure  to  give  notice  of  his  purpose,  to  expend  such  an  | 
amount  of  money  that  it  could  not  be  put  in  siatu  quo.  On  i 
the  contrary,  the  right  of  action  did  not  accrue  until  the  i 
defendant  had  carried  out  its  original  intent  by  actually  j 
entering  upon,  appropriating  and  commencing  work  upon  j 
the  new  line.     An  action   brought  after  he  surveyed,  but  | 
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before  he  occupied  ami  began  the  coiidtruction  of  a  new  line, 
vuuld  liave  been  Hismisspd,  but  a  suit  itistiluted  the  d»y 
after  in  tlie  Superior  Court  in  tfrm  fur  the  purpose  of  can- 
celling the  deed  cou'd  be  iniiintnined  if  the  fraud  could  be 
established,  lis  it  w:ir,  nnd  could  be  followed  by  a  yiroceeding 
under  the  charter  lo  assess  the  value  of  the  right-of-way. 
To  deprive  the  phiintifT  of  thiis  right,  on  llie  ground  that  he 
had  condoned  the  defendant's  fraudulent  conduct  and  con- 
cluded himself  as  to  bis  own  right  to  damages  because  he 
'1  ill  not  cause  a  summons  lo  issue  ngainst  tiie  company  at 
the  earliest  possible  moment  nfier  its  purpose  was  made 
apparent  by  beginning  the  work  of  ditching,  filling  or  exca- 
vation, would  be  to  encouTsge  iui(|uity  under  the  guise  of 
doing  cquily,  to  pervert  principles  establislied  by  u  Court  of 
conscience,  so  as  to  make  tbem  shield  a  parly  wlio  is  admit- 
ted to  have  done  an  uncousciable  act.  Whatever  might  be 
the  opinion  of  an  jippellate  Court  as  to  the  weight  of  evi- 
dence, the  tindin^s  of  the  jury  cannot  be  reviewed  by  it. 
We  must  act  upon  tiie  assumption  tbut  a  fi'aud  was  perpe- 
trated, and  apply  the  principle  of  law  accordingly. 
Per  Ct'Tiavi.  Dismissed. 
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CHARLES  J.  BONAPARTE  v.  WILLIAM  M.  CARTER  etal. 

% 

Boundary — Beginning    Corner' — Natural    Objects — Parol  Evi- 
dence. 

When  the  boundaries  in  a  grant  recited  "  Begin ning  on  the  side  af 
Gallon  Creek,  at  a  small  oak,  corner  John  Edwards,  thence," &c., 
parol  evidence  is  admissible  to  show  that  the  beginning  point, 
"John  Edwards'  corner,"  is  three  hundred  yards  from  the  creek. 

Tliis  was  an  action  to  recover  land,  tried  at  Fall  Tenn, 
1889,  of  Montgomery  Superior  Court  before  Merrimov,  J. 

Plaintiff  introduced  a  grant  from  the  State  to  James  Nail 
for  300  acres,  dated  7lh  June,  1799,  and  showed  interme- 
diate conveyances  and  descent  of  the  land  embraced  in  said 
Nail  grant  to  himself,  and  offered  evidence  tending  to  locale 
the  same,  so  as  to  cover  the  land  in  dispute,  and  showed  the 
defendants  in  possession  of  a  part  of  the  lands  embraced  in 
the  said  NalFs  grant,  to-wit,  all  of  the  part  in  dispute. 

The  defendants  offered  in  evidence  a  grant  to  Humphrey 
Ballard,  dated  11th  October,  1783,  for  193  acres,  containing 
the  following  boundaries:  "Beginning  on  the  side  of  Gallon 
Creek  at  a  small  oak,  corner  John  Edwards;  thence  north 
200  poles  to  a  pine  between  a  post  oak  and  pine ;  thence  east 
140  poles  to  a  black  oak,  a  line-tree  of  Mark  Bennett's; 
thence  south  236  poles  to  a  white  oak,  a  corner  of  said 
Edwards;  thence  north  74°  west  146  poles  to  the  beginning." 

The  defendants,  in  attempting  to  locate  this  grant,  offered 
parol  testimony  for  the  purpose  of  showing  that  the  begin- 
ning corner  of  the  said  Ballard  grant  started  at  a  ix)int  300 
yards  distant  from  Island  Creek  (which  it  is  agreed  by  coun- 
sel is  the  same  as  Gallon  Creek),  and  defendant  himself, 
being  examined,  states  that  Island  Creek  is  a  well-known 
creek  with  an  average  width  of  12  feet,  having  in  ra;^ny 
places  bottom  but  no  swamp  lands;  that  the  land  on  either 
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;  that  the  point  at  No.  1,  as  contended  for 
grant,  is  about  ;}00  yards  from  the  creek  ; 
So.  1,  in  the  direction  of  the  creek,  is  a  hill- 
lown  to  the  creek  ;  that  on  the  cast  side  of  the 
ween  the  creek  and  No.  1  on  plat,  there  is 
e  oak  trees,  and  more  than  any  other  kind. 
blulfs.  Above  the  bluffs  it  is  cleared  on  both 
reek,  and  below  the  bluffs  the  bottoms  are 
li  aides  of  the  creek. 

tatement  of  facts,  and  in  apt  time,  phiintiff 
le  defendant  is  confined  to  the  bank  of  Island 
beginning  corner,  and  cannot  locate  a  begin- 
iQ  yards  from  the  bank  (or  side) 
leclincd  so  lo  rnle,  and  the  plaintiff  excepted. 
!d  that  the  beginning  corner  is  a  small  oak, 
Edwards,  and  that  defendants  might,  if  they 
■  parol  that  this  corner  is  at  No.  1  on  the  plat, 
tied  hy  defendanis  to  be  300  yards  from  the 
Creek. 

uling  of  the  Con rt,   plaintiff  submitted   to  a 
ppeaied. 

I'.  Strong,  R.   T.   Gray,  E.  R.  Stamps,  H.  B. 
'iigtov  and  J.  D.  Shaw  {by  brief),  for  plaintiff. 

■oiitTa. 

The  defendants  offered  in  evidence  a  grant 
.■ing  boundaries:  "lieginning  on  tlie  side  of 
it  a  small  oak,  corner  John  Edwards',  thence," 
iting  to  locate  this  grant,  defendants  offered 
to  show  that  (his  beginning  corner  was  three 
5  from  the  creek.  Plaintiff  insists  that  the 
I  confined  to  the  bank  of  the  creek  for  the 
ler,  and  cannot  locate  it  three  iiundred  yards 
The  Court  ruled  that  the  beginning  corner 
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is  "a  small  oak,  corner  of  John  Edwards',"  and  that  the 
defendants  might,  if  they  could,  show  by  parol  that  this 
corner  is  at  No.  1  on  the  plat,  which  is  admitted  by  the 
defendants  to  be  three  hundred  yards  from  the  bank  of  the 
creek.  Upon  the  ruling  of  the  Court,  plaintiff  submitted 
to  a  nonsuit  and  appealed. 

We  think  this  ruling  was  correct.  The  side  of  the  creek 
is  not  called  for  as  a  boundary,  but  merely  as  a  description 
of  the  locality  of  the  beginning  point,  which  is  "a  small  oak. 
John  Edwards'  cornf  r."  If  that  can  be  identified,  an  inac- 
curacy in  the  description  of  the  locality  will  be  disregarded. 
What  is  the  beginning  point  is  a  matter  of  law  for  the 
Court  to  declare.  This  it  did  correctly.  Where  it  is,  is  for 
the  jury  to  say,  and  the  Court  so  held.  The  objection  is,  in 
effect,  that  the  Court  did  not  hold  that  though  "a  small  oak, 
John  Edwards'  corner"  might  be  identified,  it  could  not  be 
held  to  be  the  beginning  corner  unless  it  stood  on  the  bank 
of  the  creek. 

This  is  not  the  case  where  two  natural  objects,  a  creek  and 
a  marked  tree  are  both  called  for,  and  the  question  arises 
which  shall  govern.  The  cnse  now  presented  is  where  a 
marked  tree  is  described  as  located  on  the  side  of  a  creek. 
Inquiry  is,  which  shall  govern,  the  tree,  as  it  is  actually 
located,  or  as  described  to  be  located?  The  failure  of  the 
description  may  make  it  difficult  to  satisfy  the  jury  that  the 
tree  claimed  to  be  the  *' small  oak,  John  Edwards'  corner,'' is 
such.  But  if  the  evidence  is  sufficient  to  identify  it,  the 
inaccuracy  in  describing  the  locality  as  *'on  the  side  of  the 
creek,"  when  it  is  three  hundred  j'ards  off,  cannot  be  allowed 
to  vitiate  the  grant.  The  exact  point  has  never  been  de- 
cided in  this  State,  but  in  Murray  v.  Spencer,  88  N.  C,  357, 
the  Court  intimates  that  when  a  marked  tree  in  the  line  of 
another  tract  is  called  for,  and  the  marked  tree  called  for 
is  identified,  but  is  not  in  the  line  of  the  other  tract,  that 
the  tree  will  be  held  the  true  corner,  and  the  misdescription 
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of  it,  as  being  in  sucli  other  line,  will  be  disregarded.  And 
the  point  is  expressly  so  held  by  Judge  Story  in  Clrrdnnd 
V.  Smith,  2  Story,  27S. 

A  case  still  more  nearly  in  iwiiit  is  WiUon  v.  Iidoen,  C  Gill 
(Md.),  121.  It  is  there  held  that  where  the  beginning  corner 
is"a  bounded  (marked)  tree  by  tiie  side  of  a  branch,"  the 
expression  as  to  the  branch  is  merely  descriptive  of  the  gen- 
eral locality  of  the  tree,  and  not  an  imperaiive  call  locating 
the  spot  where  the  tree  stood.  The  Court  say:  "The  words 
'by  the  side  of  the  branch  '  are  no  identification  of  a  particu- 
lar spot  where  the  tree  must  have  stood.  The  comnienee- 
meiit  of  the  line  at  any  one  of  ten  thousand  dilferent  spots 
by  the  branch  side,  at  great  distance  from  each  other,  would 
comply  with  such  a  description  of  the  beginning.  Snch  a 
rule  would  be  productive  of  the  greatest  uncertainty." 

If  the  "small  oak,  John  Edwards'  corner,"  is  identified  to 
the  satisfaction  of  the  jury,  these  definite  words  will  not  be 
controlled  by  the  general  and  indefinite,  and,  it  may  be, 
inconsistent  expression,  "on  the  side  of  the  creek." 

No  error. 


JOBS   HAGINS  ' 

Injury  from  Negligenci'  of  FcUoiv-servant — Action  Arfaini-/ 
Master — Si'fficlcncy  of  Complamt. 

1.  An  employee  injured  bj  the  negligence  of  a  ftllow-servant  cannot 
recover  damages  ot  the  common  maeter. 

!.  A  complainD  which  alleges  that  plainlilT  tcbb  an  employee  of  the 
defendant  railway  company,  and  was  injured  by  the  neglJt;ence  of 
the  engineer  in  charge  of  the  locomotive,  without  any  allegation 
that  the  engineer  was  incompetent,  and  that  the  company,  with 
knowledge  of  that  fact,  retained  him  in  service,  does  not  Vet  out 
a  cause  of  action,  and  the  action  will  be  dismissed. 
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This  was  a  civil  actio>i,  tried  at  December  Special  Tenn, 
1889,  of  Cumberland  Superior  Court,  before  McRae^  J. 

The  material  points  of  the  complaint  are  as  follows: 

"2.  That  during  the  month  of  September,  1886,  the  said 
John  Hagins,  while  in  the  employment  of  the  defendants, 
received  an  injury,  by  which,  and  as  a  result  therefrom,  he 
lost  his  right  hand  and  a  part  of  his  right  arm. 

"3.  That  the  said  injury  occurred  while  in  discharge 
of  his  duties  in  the  employment  of  said  company,  and 
through  the  carelessness,  willful  and  negligent  act  of  the 
agent  and  servant  of  the  defendant  company  in  managing 
the  locomotive  engine  of  said  company. 

"  4.  That  at  the  tin.e  of  said  injury,  the  locomotive  engine 
was  teraporarih'  abandoned  by  the  engineer  in  charge,  and, 
with  his  consent  and  by  his  direction,  was  moved  and  oper- 
ated by  a  boy,  or  lad,  of  inexperience  and  careless  habits, 
who  had  free  charge  of  the  engine  and  steam  appliances  at 
night;  who  was  incompetent,  reckless,  careless  and  negli- 
gent, which  was  the  direct  and  proximate  cause  of  the 
plaintiff's  injury." 

The  plaintiff  recovered  judgment  and  the  defendant  ap- 
pealed. 

Mr,  T.  11.  Sultony  for  plaintiff. 
Mr.  G.  M.  Rose,  for  defendant. 


Clark,  J.:  The  complaint  alleges  that  the  plaintiff,  an 
employee  of  the  defendant,  was  injured  by  the  negligence 
of  the  engineer  in  charge  of  the  locomotive.  Tlie  general 
rule  is  well  settled  that  where  an  employee  is  injured  by  the 
negligence  of  a  fellow-servant — and  such  was  the  relation 
between  the  plaintiff,  a  brakeman,  and  the  engineer — the 
common  master  is  not  responsible.  It  is  true  that  upon  alle- 
gation and  proof  that  the  servant  was  exposed  to  unusual 
and  unreasonable  risks,  or  that  the  master  knowing  that 
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causing  the  injury  was  unfit  or  incapable, 
'  retained  in  employment  such  servant,  there  is 

to  the  rule.  But  there  is  no  such  allegation 
ompluint  sets  out  simply  that  one  servant  was 
le  negligence  of  his  fellow,  without  any  allega- 
lo  take  the  case  out  of  the  application  of  the  law 
ich  stale  of  facts.  The  complaint  does  not  state 
it  to  constitute  a  cause  of  action. 

Action  dismissed. 


VV.  B.  MARSH  V.  J.  A.  RRIIARDSON. 

Ecidrvce —  Frovhice  of  Jury  —  I'focHee — Si>ecial 
Iiislrucliojis. 

n  aclion  to  recover  land,  the  l)outnlary  line  between 
and  defendant  in  in  dispute,  and  the  calls  in  defendaot's 
for  certain  natural  objecte,  but  there  is  a  controversy 
nr  location,  and  there  is  testiinonf  that  at  the  time  the 
sold  the  land  to  defendant's  grantor  a  line  whh  surveyed 
ler  marked,  which  does  not  reach  the  obj^t  described  in 
.  it  is  within  the  exclusive  province  of  the  jury  lo  locate 
ited  line. 

idtnt  claims  through  mesne  conveyances  from  ptaintilf ,  it 
lent  to  prove  by  plainlitT  that  at  the  time  of  his  con- 
to  defendant's  grantor,  a  cerlain  line  was  surreyed  and 
marked  by  him. 

ir  to  decline  to  give  an  instruction  asked  after  tha  close 
idence. 

a  CIVIL  ACTION,  for  recovery  of  laud,  tried 
,  J.,  at  Fehruary  Term,  1S89,  of  llie  Superior 
ION  Countv. 


^ 
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Plaintiff  offered  in  evidence  two  deeds  executed  to  him- 
self by  the  widow  and  heirs  at  law^of  Urias  Horn,  deceased, 
bearing  dates,  respectively,  1843,  1851,  both  of  which  deeds 
were  duly  recorded,  and  purport  to  convey  in  fee-simple,  a 
tract  of  land,  as  represented  on  the  plat,  by  the  boundaries 
1,  2,  3,  &c.,  to  14,  and  back  to  1. 

Plaintiff  next  offered  in  evidence — 

1.  Deed  from  plaintiff  to  J.  A.  Dunn,  dated  January 
1,  1869. 

2.  Deed  from  J.  A.  Dunn  to  J.  A.  Marsh,  bearing  same 
date. 

3.  Deed  from  J  A.  Marsh  to  the  defendant,  daled  Sep- 
tember 20,  1869. 

The  deed  to  Dunn  and  the  deed  to  defendant  (each  con- 
veying 94:  acres)  are  identically  the  same  as  to  description 
and  quantity  of  land  conveyed  by  them. 

The  only  contention  between  the  parties  was  as  to  what 
land  these  deeds  covered.  The  plaintiff  contended  that  the 
land  conveyed  by  him  was  represented  by  the  letters  E  FB 
A  G  I  E.     The  locus  in  quo  is  represented  by  B  A  D  C  B. 

The  deed  from  J.  A.  Dunn  lo  J.  A.  Marsh,  as  was  admitied. 
covers  the  same  land  that  was  conveyed  in  said  two  deeds, 
and  also  some  land  lying  Fouth  of  the  line  A  D  G,  and  adja- 
cent to  said  line.  Defendant  claimed  the  land  in  dispute 
only  by  virtue  of  said  deeds. 

Plaintiff  offered  evidence  tending  to  show  that  the  loca- 
tion of  the  wf  stern  boundary  of  the  land  conveved  bv  him 
to  Dunn  was  represented  by  the  line  C  D.  Defendam 
offered  evidence  in  contradiciion  of  same,  and  tending  to 
show  that  the  location  of  said  western  boundary  was  repre- 
sented by  line  B  A. 

Plaintiff  Marsh  was  introduced  as  witness  in  his  own 
behalf.  Defendant  objected  to  witness  testifying  as  to  any 
transaction  or  communication  between  witness  and  J.  A. 
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Dunn,  it  being  admiltei!  llmt  Dann  hail  died  before  the 
institution  of  this  suit,  and  the  Court  announced  ttiat  it 
iroiild  exclude  all  such  leatirnony.  Plainliff  testified,  among 
other  things,  that  when  he  sold  the  land  to  Dunn  a  survey 
was  made,  but  only  one  line  was  nin,atid  that  line  wus  fram 
C  to  D;  that  witness  marked  said  line  with  his  pocket  knife, 
and  put  a  pine  knot  iit  D,  and  marked  four  pines  as  [winters 
at  the  point  D,  To  this  tesliniony  defendant  objected  as  being 
ill  vii'Ialion  of  section  500  of  The  C-tdc.  The  Court  ruled 
thai  witness  had  not  tf^slificd  as  to  any  transaction  between 
himself  and  Dunn  Objection  overruled,  and  exception. 
Witness  was  not  allowed  to  state  on  direct  examination  tlint 
Dunn  was  present  at  the  survey,  but  defendant,  on  cross- 
examination  of  witness,  elicited  the  fact.  At  the  secret  sur- 
VfV  deft-ndant  was  present,  and  asserted  that  C  D  was  the 
correct  line. 

J.  A.  Marsh,  grantee  of  Dunn  and  grantor  of  defendant, 
was  introduced  as  witness  for  plalntifl',  and  teslitied  that  he 
was  present  at  the  survey  made  at  the  lime  plaintiff  deeded 
the  land  lo  Dunn.  Defendant  objicted  as  violative  of  sec- 
tion 500  of  The  Codf.     Overruled.     Exception. 

Witness  testified  (defendant  objecting)  tiiat,  at  the  time 
of  said  survey,  W.  B  Marsh  marked  four  or  five  pines  with 
a  knife  at  the  point  D,  and  also  trees  on  and  along  the  line 
CD;  that  no  marks  were  made  at  A  ;  that  the  line  B  A  was 
not  run,  and  that  no  line  was  run  to  A. 

It  Wi.8  in  evidence,  and  not  contradicted,  that  defendant, 
a  _\ear  or  two  before  this  suit,  look  possession  of  the  loam  in 
quo,  and  still  holds  possession  thereof,  and  that  plainliff  was 
for  a  long  time  before  the  trial  in  possession  of  all  of  the 
land  included  within  the  solid  line,  lying  west  and  south- 
west of  the  line  B  A,  an<l  conliguom  to  said  line. 

Defendant  was  examined,  and  denied  that  at  the  secret 
survey  he  asserted  that  C  D  was  (he  corrtct  line,  as  W.  B. 
Marsh  had  leslified. 
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The  following  issues  were  submitted : 

1.  Is  plaintiff  the  owner  and  entitled  to  possession  of  the 
premises?     Ans.    Yes;  from  B  to  D,  diagonally  across. 

2.  Does  defendant  wrongfully  withhold  possession  of  the 
same?     Ans.  Yes;  in  part,  from  B  to  D. 

3.  What  damage  has  plaintiff  sustained?  Ans.  Five 
dollars. 

The  defendant  asked  the  following  special  instructions: 

1.  Where  the  boundary  named  in  a  deed  is,  is  a  question 
of  fact  for  the  jury ;  and  what  it  is,  is  a  question  of  law  for 
the  Court ;  and,  therefore,  the  boundary  of  the  land  iu  dis- 
pute is  that  named  in  the  deeds  from  W.  B.  Marsh  to  J.  A. 
Dunn,  and  from  said  Dunn  to  J.  A.  Marsh,  and  from  Marsh 
to  the  defendant.  Where  it  is,  must  be  found  by  the  jurv 
from  the  evidence. 

2.  In  passing  upon  the  question  as  to  where  the  boundary 
is,  it  is  the  duty  of  the  jury  to  give  full  force  to  every  call  in 
said  deed,  if  can  be,  disregarding  none,  if  not  obliged  to  doso: 
and  if  any  part  of  the  description  is  to  be  disregarded,  quan- 
tity, distance  and  course  must  give  way  in  the  order  named. 

3.  If  the  jury  should  be  of  opinion  that  the  description  in 
the  defendant's  deed  covers  the  land  in  dispute,  they  must 
so  find,  and  the  fact  that  a  different  line  from  that  called 
for  in  the  deed  was  actually  run  and  intended  by  the  parties 
can  make  no  difference. 

4.  Even  if  the  jury  should  find  that  the  plaintiff  and  Dunn 
and  J.  A.  Marsh  begun  their  survey  at  6  or  9,  and  ran  to 
D,  yet,  if  the  description  in  the  deed  does  not  go  along 
that  line,  but  follows  the  line  B  A,  the  jury  must  adopt  the 
latter  line. 

5.  If  the  jury  should  find  that  B  is  one  of  the  corners 
called  for  in  the  defendant's  deed,  and  that  by  running  the 
course  and  distance  of  the  next  call,  a  point  will  be  reached 
in  an  old  field  on  the  line  B  A  by  as  many  as  four  pines, 
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bo  justified  iu  cliuiiging  this  line,  even  though 
le  may  have  been  nctually  run  and  intended 
ed  was  written. 

ry  should  find  that  the  defendant's  deeds  cover 
spute,  they  must  so  say,  notwithstanding  they 
hat  the  defendant  may  liave  said  he  was  satis- 
is  the  corner. 

that  W.  B.  Marsh  and  J.  A,  Dunn  ran  a  line, 
2  of  proof  of  an  agreement  between  them  that 
hould  be  established  as  a  boundary,  is  no  proof 
boundary  of  the  land  conveyed  is  from  C  to  D, 

plaintifl";  that  thtre  is  no  proof  of  an  iigree- 

Dnnn  and  W.  B.  Marsli  that  the  line  C  to  D 
?d  as  a  boundary  line  of  the  land  conveyed  by 
to  Dunn,  from  Dunn  to  J.  A.  Mar;h,  and  from 
5  J. A.  Richardson. 

tiive  the  1st,  2d  and  Cth  of  tliete  rnstrudions, 
lie  3d,  4th  and  5lh,  charging  in  lieu  thereof  the 

head-note  in  Baxter  v.  W-h-m,  05  N.  C,  13S. 
I  3d,  4th  and  5lh  instructions,  the  Court  also 
wing  instructions: 

leral  rule,  natural  objec-ls  called  for  in  a  deed 
jurse  and  distance;  but  there  are  extcplions  lo 
of  which  is,  where  it  can  be  proved  that  a  line 
run  and  marked  and  a  corner  made,  such  line 
as  the  true  one,  although  the  deed  calls  for  a 
t  not  reached  by  said  line;  and  if  the  jury 
the  evidence  tl.at  the  line  C  D  was  run  and 
line,  and  a  corner  made  and   marked  ut  the 

must  find  the  line  0  D  lo  be  the  true  line, 
068  not  reach  or  toucli  the  point  described  as 

P.  O.and  2  pines,"  which  the  defendant  claims 
itB. 

.he  jury  beUeve  that  one  of  defendant's  corners 
t  B,  and  that  if  the  next  corner  called  for  in 
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his  deed  is  at  the  point  D,  it  is  the  duty  of  the  jury  to  find 
as  a  true  line  a  straight  diagonal  line  running  from  B  to  D 
and  intersecting  the  Ir^ats  in  quo. 

The  7th  instruction  asked  for  by  defendant  was  handed 
up  after  the  charge  began,  and  was  not  given. 

To  the  instructions  refused,  and  to  those  given  by  his 
Honor, -defendant  excepted. 

There  was  a  verdict  for  the  plaintiff,  and  defendant  filed 
the  following  bill  of  exceptions,  upon  which  lie  moved  for  a 
new  trial : 

1.  For  error  in  the  admission  of  the  evidence  of  W.  B. 
Marsh  and  James  A.  Marsh,  as  set  forth  in  the  1st  and  2d 
exceptions  stated  in  the  case  on  appeal. 

2.  For  that  his  Honor  erred  in  refusing  the  3d,  4th,  oih 
and  7th  instructions  prayed  for  by  defendant,  and  in  giving 
those  set  forth  above  in  lieu  thereof 

3.  For  that  the  verdict  as  rendered  is  so  vague,  indefinite 
and  unceitain  that  it  cannot  be  told  therefrom  on  which  side 
of  tlie  line  B  D,  the  land  they  have  found  belongs  to  the 
plaintiff,  is  the  quadrilateral,  A  B  C  D  being  the  land 
described  in  the  complaint  and  sued  for  in  this  action. 

The  exceptions   were    overruled,   motion   for   new    trial 
denied,  and  judgment  rendered  for  the  plaintiff. 
The  defendant,  having  excepted,  appealed. 
The  following  is  a  diagram  of  the  land  in  controversy: 
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Plaintifrn  claim— solid  line  AJKLMNBCDA. 
Defendaat'B  claim— broken  iiQe  EFBAQHIE. 
Land  in  dispute— A  BCD. 
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Mr,  J.  J,  Vatmy  for  plaintiff. 

Mr.  D.  A.  Covingiony  for  defendant. 

Avery,  J. — after  stating  the  facts:  The  disputed  territory 
is  designated  on  the  plot  by  the  letters  C  B  A  D  C,  aud  the 
title  to  it  depends  upon  the  questions,  whether  the  second 
call  of  the  deed  from  plaintiff  to  J.  A.  Marsh,  and  that  from 
the  latter  to  defendant  (the  description  in  both  being  the 
same),  terminates  at  C  or  B,  and  whether  the  third  call  in 
said  deeds  terminates  at  D  or  A.  The  material  portion  of 
the  description  in  said  deed  was  as  follows,  viz.: 

*•  Beginning  at  a  stake  by  a  post-oak  at  the  end  of  a  lane, 
C.  Rogers*  corner;  thence  with  his  line  south  75  west  one 
chain  and  80  links  to  a  stake  by  two  pines  and  two  post- 
oaks,  a  corner  of  the  lands  of  Susan  Mar^h  "  (admitted  by 
the  parties  to  be  at  a  point  represented  on  the  plot  by  F): 
"  thence  with  a  line  of  said  lands  south  G7i  west  forty  chaii:s 
and  90  links  to  a  stake  by  a  post-oak  and  two  pines"  (either 
at  C  or  A,  according  as  the  contention  of  the  plaintiff  or 
defendant  might  be  sustained  by  the  jury);  "thence south 
1  east  thirty  chains  to  a  stake  by  four  pines  in  an  old  field" 
(located,  as  plaintiff  contends,  at  D,  or,  as  defendant  con- 
tends, at  A). 

The  defendant  assigned  as  error  in  the  charge,  especially 
the  fact  that  in  lieu  of  the  3d,  4th  and  5th  paragraphs  of 
instruction  asked,  the  Court  gave  those  numbered  1  and  2, 

The  abstract  rule  laid  down  by  the  Court  in  the  first  par- 
agraph of  the  instruction  given  (embodying  a  part  of  the 
syllabus  in  Baxter  v.  Wilsmi,  95  N.  C,  137)  is  not  erroneous: 
but,  in  so  far  as  the  application  of  it  made  by  the  Court  to 
the  facts  of  this  case,  is  susceptible  of  the  construct'on  that 
even  if  the  jury  should  reach  the  conclusion  that  the  true 
location  of  the  "stake  by  the  post-oak  and  two  pines'' was 
at  B,  they  must  be  controlled  by  the  survey  made  in  view  rf! 
the  conveyance  (if  the   plaintiff's   witness  was  worthy  d 
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credit),  and  find  that  said  corner  was  at  C,  we  do  not  concui 
ffith  the  Court  below.  But  as  the  jury  actually  found  thai 
the  corner  was  at  B,  it  is  evident  that  Ihey  were  not  miS' 
led  in  the  only  way  in  which  the  objectionable  instruction 
iFss  calculated  to  mi^uide  them,  and  therefore  the  defend' 
ant  cannot  ask  to  have  the  verdict  set  aside  on  account  oi 
an  error  that  did  not  injure  him. 

There  was  testimony  tending  to  support  the  contention  ol 
both  parties  by  locating  the  third  corner  either  at  C  or  B 
and  the  fourth  corner  called  for  in  defendant's  deed,  eithei 
at  A  or  D.  Sd  that  the  jury  were  at  liberty,  in  the  exercise 
of  their  exclusive  right,  to  locate  the  disputed  line  from  C 
to  D,  or  from  B  to  A,  or  to  adopt  either  of  the  diagonal 
lines  that  may  be  designated  ou  the  plot  as  C  A  or  B  D 
atd  they  did  find  that  B  D  was  the  true  southern  boundary 
thus  dividing  the  land  in  controversy  and  making  tht 
defendant's  possession  as  to  one-half  of  it  wrongful. 

The  defendant  claimed  through  three  mesne  conveyances 
from  the  plaintiff — 

1.  A  deed  from  plaintiff  to  J.  A.  Dunn. 

2.  A  deed  from  Dunn  to  J.  A.  Marsh. 

3.  A  deed  from  J.  A.  Marsh  to  the  defendant. 

The  plaintiff,  as  a  witness  in  his  own  behalf,  was  allowed 
to  testify  that  at  the  time  of  the  sale  to  Dunn,  "a  survey  was 
made,  but  only  oue  line  was  run,  and  that  line  was  run 
from  C  to  D,"  and  that  was  marked  by  him  at  the  time,  and 
he  also  then  put  up  a  pine  knot  and  marked  four  pines  as 
pointers  at  D. 

The  defendant  objected  on  the  ground  that  the  testimony 
was  rendered  JDcompetent  by  Tlie  Code,  §  590,  and  excepted 
to  the  refusal  of  the  Court  to  sustain  said  objection. 

Subsequently,  on  the  cross  examination  of  the  same  wit 
ness,  the  fact  was  developed  that  J.  A.  Dunn  (who  had  diec 
before  the  trial)  was  present  at  said  survey. 
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Said  J.  A.  Marsh  was  also  examined,  and  his  testimony, 
after  similar  objection,  was  substrintially  the  same  as  that 
of  plaintiff,  and,  in  addition,  that  no  line  was  then  run  from 
B  to  A.     We  do  not  consider  that  the  evidence  of  either  wras 
justly  amenable  to  the  objection  made,  because  there  was  no 
proof  offered  of  a  transaction  or  communication  with  J.  A. 
Dunn.     March  v.  Verhle,  79  N.  C,  19 ;  Ucahour  v.  I>^nhour,  64 
N.  C,  641.    Brower  v.  HiigheRM  N.  C,  6 12.    The  evil  intended 
to  be  prohibited  by  section  590,  was  that  of  allowing  an  inter- 
ested witness  to  testify  as  to  a  transaction  or  communication 
between  himself  »*nd  a  person  who  was  dead,  and  whose  testi- 
mony as  to  the  same  transaction  had  n-t  been  offered  in  the 
shape  of  a  deposition  or  declarations  in  relation  to  the  same 
matter.  Neither  of  the  w  itncsses,  in  fact,  spoke  of  a  transaction 
with  Dunn,  but  of  an  independent  fact      We  must  infer  from 
the  circumstances  that  others,  perljaps  many  living  person?, 
were  jm-sent  at  the  survey  besides  the  two  examined,  and  that 
the  witnesses  could    have  been  contradicted  if  they  did  not 
tell  the  truth.     We  do  not  think  that  defendant's  exception 
comes  within   fhe  mischief  intended  to  be  obviated  bv  the 
statute.     Lrggcit  v.  Glover,  71  N.  C,  2  1;  Peacock  v.  Sto«,90 
N.  C,  518. 

It  was  conceded  on  argument  tliat  error  could  not  be 
assigned  for  failure  to  charge  as  requested  in  paragraph 
seven  of  the  instruction  asked  by  defendant,  which  was 
handed  to  the  Judge  after  the  close  of  the  evidence;  but  if 
no  such  admission  had  been  made,  the  ruling  of  the  Q)urt, 
in  refusing  to  entertain  the  prayer  of  defendant,  is  fully  sus- 
tained by  adjudications  of  this  Court.  Powell  v.  Railroad,  68 
N.  C,  395;  Taylor  v.  Plummer,  105  N.  C,  56. 

Judgment  affirmed. 
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Davingrs — TelefjrapU  CorfpayAes — Negligmcf. — Judge's  (Charge— 
Mental  Suffering — Proxiviale  Caufe. 

\.  Where,  in  an  action  agniaat  a  tp|p|;rat>h  company  for  damages  foi 
failure  to  tend  a  nieeasge  in  time,  the  Court  failed  to  instruct  th< 
jurf,  in  resiionee  to  it  prayer  of  defendant,  whether  or  not  the; 
would  beat  liberty  to  give  the  plaintiff  damages  for  mental  euf 
fcriig.  unaccompanied  by  any  other  injury,  or  whether,  it  dam 
Bgea  could  not  be  aises-ed  for  tlint  cause,  the  testimony  tended  t< 
show  any  concomitant  wrong  to  ilie  person  :  Held  to  be  error. 

3.  In  such  ra<-e  ihe  error  coiiimitted  hy  the  Judge  in  his  inBtru?tioni 
that,  in  any  event,  plaintifTa  were  entitled  to  nominal  damages,  i 
not  cured  by  his  subsequent  instruciion  that,  if  they  ahould  fine 
that  defendanl'ri  agent  waa  prevented  liy  obstruction  of  the  line, 
due  to  causes  bejoml  its  contiol.  from  sending  the  meBsagt 
pnimptly,  they  should  reapond  No  to  the  issne  aa  to  defend 
ant's  negligence. 

This  was  a  (ivii.  action,  for  damages,  brought  by  llu 
plaintifTs  against  ttie  defendant  for  a  failure  to  deliver  t 
certain  telegram,  tried  before  Bynum,  J.,  at  the  April  Term 
18Sy,of  Caswell  Superior  Court,  upon  llie  following  issues 

1.  Did  the  defendant  corporation  contract  to  forward 
immediately  and  promptly  deliver  t!ie  telegraphic  message 
described  in  the  complaint?     Ans.  Yes, 

2.  Did  the  defendant  negligently  and  carelessly  fail  tc 
forward  and  deliver  said  message?    Ans.  Yes. 

3.  Was  the  negligence  of  the  defendant  company  the 
direct  and  proximate  cause  of  the  damiige  and  injuries  com- 
plained of  by  the  plaintiffs?    Ans.  Yes. 

4.  What  damage  have  the  plaintiffs  sustained  by  the  fail- 
ure to  forward  and  deliver  the  message  as  agreed?  Ans. 
Three  thousand  dollars. 
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It  was  in  evidence,  on  the  part  of  the  plaintiffs,  that/CTW 
plaintiff  Mary  E.  Thompson,  then  living  at  Danville,  Va., 
was  in-  labor  of  childbirth  on  February  1,  1888,  At  about 
10  o'clock  A.  M.  on  that  day,  her  little  son  delivered  a  tele- 
gram to  the  defendant  telegraph  company's  agent  at  Dan- 
ville, Va.,  directed  to  her  husband,  the  co-plaintiff  herein, 
then  living  at  Wilton,  N.  C,  in  the  following  words: 
"Father,  come  at  once;  mother  sick,"  for  which  he  paid 
25  cents,  and  the  agent  promised  to  send  it  right  away. 

The  telegram  was  not  received  by  the  husband  until 
February  2d,  between  !  and  2  o'clock,  and  he  did  not  arrive 
home  until  8: 30  p.  m.  of  that  day.  There  was  evidence  that 
feme  plaintiff's  labor  was  prolonged  and  painful ;  that  she  had 
since  been  greatly  enfeebled  thereby;  that  the  ab-enceof  her 
husband  added  to  her  pain  and  mental  .anxiety ;  that  the  child 
died  in  two  or  three  days,  from  umbilical  hemorrhage, 
and  probably  also  from  severe  constitutional  trouble.  There 
was  also  evidence  that  feme  plaintiff  was  neglected  before 
the  arrival  of  her  husband. 

It  was  in  evidence,  on  behalf  of  defendant,  that  the  mes- 
sage was  not  repeated,  and  that  the  line  wires  were  down  so 
that  the  message  could  not  have  been  sent  earlier:  that  the 
increased  pains  of  the  feme  plaintiff  were  due  to  the  child 
being  turned  in  the  womb,  and  not  to  her  anxiety  on 
account  of  her  husband's  absence.  The  usual  printed  con- 
tract, or  memorandum,  upon  the  message  was  also  intro- 
duced. 

The  plaintiff  introduced  evidence  of  the  lineman  tend- 
ing to  show  the  wires  were  in  good  condition  on  the  1st  day 
of  February,  1888. 

There  was  much  contradictory  evidence  upon  these  ques- 
tions, and  other  questions,  not  necessary  to  be  considered  in 
this  appeal.     The  other  facts  are  set  out  in  the  opinion. 


Mr.  J.  W,  Graham,,  for  plaintiffs. 
Mr,  George  V.  Strong,  for  defendant. 
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Avery,  J. — after  stating  the  facts:  The  assignment  of 
error,  predicated  up«>n  tlie  position  that  the  Court  misdi- 
rected the  jury  in  the  fifth  paragraph  of  the  charge  delivered, 
and  erred  in  refusing  to  substitute  that  asked,  or  any  other 
specific  instruction  ujion  the  same  subject,  must  be  sustained. 

The  erroneous  proposition  is  as  follows :  "  Upon  the  third 
issue,  if  the  jury  believe  from  tlie  evidence  that  the  wrongs 
and  injuries  complained  of  are  the  direct  and  proximate 
result  of  the  negligence  of  the  defendant  company — that 
they  followed  as  a  natural  consequence  of  the  negligence  of 
said  company — then  they  must  answer  the  third  issue.  Yes. 
But  if  they  believe  that  said  wrongs  and  injuries  were  pro- 
duced by  any  cause  whatsoever,  oilier  than  the  negligence 
of  said  defendant  company,  then  they  must  answer  said 
third  issue.  No." 

Defendant  had  submitted  a  prayer  for  instruction  in  which 
the  Judge  was  requested,  in  substance,  to  tell  the  jury  that 
mental  suffering,  "unless  produeive  of  special  damages,  or 
resulting  from  personal  injury,  Is  not  alone  a  sufficient 
ground  upon  which  to  maintain  an  action  for  damages,  and 
if  they  believe  from  the  evidence  that  mental  anguish  and 
suffering  are  the  only  grounds  for  damages  in  this  action," 
they  should  find  the  third  issue  for  the  defendant.  The 
defendant  contended,  in  effect,  that,  in  any  view  of  the  testi- 
mony, the  plaintilTd  could  not  recover  damages  for  mental 
anguish,  unless  accompanied  by  injury  to  the  person,  prop- 
erty or  name  of  the  feme  plaintiff,  and  whether  we  concur  in 
thecorrectnessof  the  view  of  the  law  embraced  in  therer|uest 
for  instruction  or  not,  it  is  evident  that  his  Honor  was  in 
error  in  refusing  to  give  the  jury  the  benefit  of  his  opinion 
of  the  law  one  way  or  the  other.  Instead  of  leaving  them 
to  grope  in  the  dark  in  the  ettbrt  to  ascertain  what  were 
proximate  or  remote  causes  of  injuries  in  tlie  application  of 
the  law  to  the  facts  in  this  particular  case,  he  should  have 
told  them,  in  response  to  the  prayer  of  the  defendant,  if  not 
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of  his  own  motion,  whether  they  would  be  at  liberty  to  give 
the  plaintiffs  damage  for  mental  suffering,  unaccompanied 
by  any  other  injury,  or  whether,  if  damage  could  not  be 
assessed  for  that  cause  alone,  the  testimony  tended  to  show 
any  concomitant  wrong  to  the  person  that  would  warrant 
the  jury  in  considering  with  it  the  agony  of  mind  of  which 
the /erne  plaintiff  complained. .  It  was  the  duty  of  the  Court 
also  to  tell  the  jury  whether  the  bodily  pain  endured  by 
the /erne  plaintiff  at  the  time,  or  her  bad  health  after  her 
confinement,  were  consequent  upon  her  husband's  failure  to 
receive  the  message  and  return  home  immediately,  by  the 
negligence  of  the  agents  of  the  defendant,  was  the  proximate 
cause,  or  whether  it  was  too  remote  to  sustain  the  action. 

In  the  third  paragraph  of  the  instruction  given,  the  jury 
were  told  that,  in  any  event,  the  plaintiffs  were  entitled  to 
recover  nominal  damages,  to-wit,  the  cost  of  sending  the 
message,  and  though,  as  an  independent  proposition,  the 
Judge  subsequently  instructed  them  that,  if  they  should 
find  that  the  defendant's  agent  was  prevented  by  the  obstruc- 
tion of  its  line,  due  to  causes  beyond  its  control,  from  send- 
ing the  message  promptly,  they  should  respond  No  to  the 
second  issue,  still  the  right  to  recover  even  nominal  damage 
should  have  been  left  to  depend  upon  proof  of  negligence 
on  the  part  of  the  defendant  as  a  prerequisite.  The  failure 
to  qualify  the  former  proposition,  which  was  in  conflict  with 
that  subsequently  submitted,  was  calculated  to  confuse  the 
jury. 

It  is  not  necessar}'  to  pass  upon  the  other  exceptions,  nor 
to  decide  the  interesting  question  involving  the  measure  of 
damages  that  has  been  discussed  by  counsel,  and  which 
would  have  been  raised  by  more  specific  instruction. 

There  was  error,  for  which  a  new  trial  will  be  granted. 

Error. 
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*OREN  BONDS  v.  RAIFORD  SMITH. 


Estoppel — Fraud — Evidence — Landhtrd  and  Tenant — Statute  of 
Limitations  —  Possession  —  Pleading  —  Issues  —  Recitals  in 
Deed — Action  to  Recover  Land, 


Where  B.  bought  a  one  hundred  acre  tract  of  land  and  left  the  State 
after  putting  his  father  G.  in  pos8e8.sion,  and  entering  into  an 
agreement  with  G.  to  pay  the  tax  on  the  land  in  consideration  of 
the  rent,  and,  in  the  absence  of  B.,  the  land  being  sold  for  taxes, 
S.  bought  it  at  Sheriff's  sale,  and  though  G.  repaid  the  amount  of 
tax  with  twenty-five  per  cent,  thereon  to  S.,  within  twelve 
months  after  the  sale,  S.  fraudulently  procured  the  Sheriff  to 
make  a  deed  to  himself,  and  thereupon  G.  brouji:ht  an  action 
against  S.  for  the  recovery  of  the  land  which  was  compromised 
bv  a  convevance  to  G.  of  fortv-nine  an«l  one  half  acres  of  the 
tract,  which  B.  had  verbally  promised  to  give  to  G.  on  his  return  : 
Held- 

1.  That  where  one  enters  into  possession  of  land  as  the  tenaiit  of  another, 

not  only  the  tenant,  but  his  sub-lessees  are  estopped  from  deny- 
ing the  title  of  his  landlord  or  those  holding  the  fee  through  the 
lessor  until  the  possession  is  surrendered  to  the  landlord  and  an 
entry  is  made  under  some  other  tiile. 

2.  That  where  one  acquired  a  pretended  title  or  possession,  or  both,  by 

collusion  or  a  fraudulent  compromise  with  another,  whom  he 
knows  to  be  holding  as  the  agent,  or  tenant,  the  former  is  consid- 
ered in  privity  with  the  latter  and  with  his  landlord  and  estoppel, 
just  as  the  agent  or  tenant  would  have  been  from  denying  the  title 
of  the  principal  or  landlord  till  after  a  surrender  of  the  possession 
and  an  entry  in  some  other  right. 

3.  That,  in  this  dase,  the  recovery  of  B.  against  S.  was  not  barred  by 

the  possession  of  the  latter  for  seven  years,  because  it  was  not 
adverse  to  B. 

4.  That  the  statement  of  the  foregoing  facts  was  a  sufficient  allegation 

of  fraud  in  a  complaint,  but  if  it  were  not  sufficient,  the  defend- 
ant had,  in  his  answer,  denied  that  he  procured  the  deed  or  the 
possession  by  fraud  or  collusion,  and  the  doctrine  of  aider  would 
apply. 


*  Head-notes  by  Avery,  J. 
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J  ^  issue  invoWing  title  and  another 
^f„t''''"^gieilaat  having  failed  to  sbow  that  lie 
ri"' "  wT'*'  ''*"iiW^'"''"y  **•  present  to  the  jury  anj  view     i 
■*     ;'','*j^"*^^  •'f  '^^  evidence. 

filK- /'"'",  jfiiialot  the  nllegatioD  as  to  the  nature  of  the 
tht '^"'"lais^""  "^  '**  truth,  and  apart  from  that  principle 
"■  ^^ffj  i''  ""Jai  /ul«  that  where  a  deed  ie  attacked  for  fraud  red- 
fl(:»«'"''^^]oitmay  beahown  tobefalse,  orit  majbeproven 
ini'-'^^vbich  should  hacc  Iteen  inserted,  were  omitted,  if 
III*'    jjgBCB  lends  in  any  way  to  eetablish  the  alleged  fraud. 
^ .  j,  irjlhin  the  sound  discretion  of  the  Judge  who  tries  a  can 
''  jfierDiine  what  is  sufflcient  proof  of  the  loss  or  destruction 
>  sn  original  paper  to  nialie  evidence  of  its  contents  cumpeleDt, 
.(jere  nothing  appears  to  the  contrary  the  appellate  Court  will 
gu me  that  the  Judge  below  admitted  the  secondary  evidence 
„f(er  hearing   plenary   proof  of   the   loss  or  destruction  of  the 
original. 
^.  A  plaintiff  IB  required  generally  to  sliow  title  good  against  the  world, 
ifhile  a  defendant  can  ordinarily  prevent  his  recovery  bj  show- 
ing a  better  outstanding  title  in  any  person;  but  it  is  a  well  estab- 
lished  rule,  adopted   originally  for  convenience  in  the  trial  ft 
actions  of  ejectment,  that  where  both  parlies  claim  under  the  same 
person  neither  will  be  allowed  to  deny  that  such  person  had  title, 
and  a  defendant  in  such  cases  cannot  show  a  superior  title  with- 
out connecting  himself  with  it. 
9.  Where  the  plaintiff  shows  from  the  deeds  offered,  or  the  admiBkn 
in  the  pleadings,  that  both  claim  from  a  common  source,  be  is 
required  only  to  exhibit  a  better  title  in  himself  derived  from  it, 
than  that  of  the  defendant,  in  order  to  establish  prima  faeie  hi) 
right  of  recovery. 

This  was  a  civil  action,  for  the  possession  of  laud,  tried 
at  the  Dect-mber  Term,  1S89,  of  tlie  Superior  Court  of 
Cumberland  County,  before  MacRae,  J. 

The  aclioii  was  begun  by  issuing  a  summons  against 
Raiford  Smith  and  Jack  Inman,  April  10,  1886.  Ininan 
who  held  ns  a  tenant  under  Smith  was  not  served. 

The  plaintiff  alleges  that  Jane  D.  Byrnes  and  others 
conveyed  to  him  on  the  19th  of  March,  1872,  one  hundred 
acres  of  land,  described  in  the  complaint,  and  that  the  defend- 
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tenant  and  Smitli  as  landlord,  wroiigfuilj 
ssession  of  the  lower  portion  of  eaid  tract  o 
[  fifty-nine  and  a  Iialf  acres.  In  stating  hii 
iction  the  plaintiflT  alleges  tliat  he  (the  plain 
;ter  part  of  the  year  1875,  left  the  State  o 

and  remained  out  of  the  State  for  severa 
!  leaving  he  put  his  father,  Granville  Burnes 
osSession  of  the  one  hundred  acre  tract  o 

said  Granville,  who  was  plaintiff's  father 
<y  said  land  as  plaintiff's  tenant  during  hi; 

pay  tho  taxes  on  the  land  in  consideratioi 
:  rer.ls. 

further  declares  "that  the  said  Granvilh 
id,  procured  the  defendant  Raiford  Smith 
nee  of  plaintiff  from  the  Htate,  and  without 
)r  consent  of  plaintiff,  to  pay  the  taxes  to  R 
riff  of  Cumherland  County,  for  the  year  1876 
5.60,  so  he  is  informed  and  believe-t,  and  thai 
lie  paid  to  said  Smith  the  sum  so  advanced 
nore  than  twenty-five  per  cent,  additional 
)ne  time  $9.40,  and  at  another  $5.60,  within 
ths,  and,  upon  his  further  demand,  paying 
I  dollars  additional ;  yet,  the  said  Smith,  sc 
nformed  and  believes,  by  misrepresentations 
Hardie  to  make  him  a  tax  deed  for  the  prop 
'ed  acres,  less  one  acre — that  is,  ninety-nint 
E  possession  thereof  by  virtue  of  said  tax 
lat  before  the  return  of  the  plaintiff  to  thi) 
lut  his  knowledge,  the  said  Granville  Bond) 
his  own  nameagainst  the  said  Raiford  Smith 

in  the  Superior  Court  of  the  county  of  Cum 

Term,  1889,  and  during  its  pendency,  ami 

between  them,  unknown  and  unsanctioneci 
i  the  said  Smith  execu'ed  a  deed  for  fortV' 
acres  of  this  land  to  said  Granville  Bonds 
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and  now  claims  the  remainder  thereof  under  the  said  Sheriff 
Bardie's  tax  deed,  and  is  still  in  possession  by  his  tenant, 
said  Jack  Inman  (colored),  and  they  wrongl'ully  wiihljoW 
possession  from  the  plaintiff  of  the  lower  or  southern  partof 
said  one   hundred   acres,  to-wit,  forty-nine  and  one  half 


acres." 


The  plaintiff  prays  for  possession  of  the  forty-iiine  anJ 
one  half  acre^^  that  he  bought  at  a  Sheriff's  sale  for  taxes 
about  the  year  187G.  The  defendant  Smith  then  set  forth 
more  specifically  his  grounds  of  defence  as  follows:  'This 
defendant  admits  that  Granville  Bonds  brought  suit  against 
him  to  recover  possession  of  said  land,  and  that  afterwards 
said  suit  was  compromised.  The  said  Granville,  by  the  com- 
promise, paid  to  defendant  Smith  §12  50,  and  afterwards  a 
deed  was  made  conveying  to  said  Granville  the  upper  half 
of  a  tract  of  one  hundred  acres  that  was  conveyed  to  defend- 
ant  Smith  by  said  Sheriff's  deed." 

The  defendant,  further  answering,  says:  "That  intima- 
tions or  insinuations  contained  in  plaintiff's  complaint  that 
defendant  Smith  made  misrepresentations  to  Sheriff  Hardie, 
or  any  other  person,  to  procure  said  deed,  or  to  get  into  [pos- 
session of  said  land,  are  wholly  untrue;  and  the  like  inti- 
mations and  insinuations  that  defendant  Smith,  bv  anv  sort 
of  arrangement  or  collusion  with  Granville  Bonds,  obtained 
said  deed  for  possession,  are  untrue,  except  that,  being  in  pos- 
session under  said  deed  at  time  of  said  suit,  he  contracted, 
at  the  instance  of  said  Granville,  to  make  him  a  deed,  as 
above  stated,  for  the  upper  part  of  the  land." 

The  defendant  i^mith  further  alleges  "that  after  bis  said 
purchase  and  deed,  say  about  1S7-,  he  took  possession,  and 
has  ever  since  held  the  open,  notorious  and  exclusive  adverse 
possession  of  said  land,  or  lower  half  of  what  said  deed  con- 
veyed to  him,  and  has  so  continued  to  hold  the  same  until 
this  time,  up  to  the  known  and  visible  boundaries  thereof. 
And  defendant  pleads  that  by  reason  of  the  facts  set  forth  in 
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the  complaint,  together  witli  llienbovo  alleged  riicts,lhe  plain- 
tiff's said  claim  or  right  to  liave  possession  of  suiil  land  is 
barred  by  the  statute  of  limitations,  because  the  plaintiff's 
alleged  cause  of  action  did  not  accrue  within  seven  years 
nest  before  the  commencement  of  this  action." 

In  his  replication  the  plaintiff,  after  rc-offering  the  alle- 
gations of  the  complaint,  says  "  that  he  left  the  State  of  Norlh 
Carolina  in  1S75  and  did  not  return  until  December,  1885, 
being  the  year  of  his  father's  (Granville  Bonds)  death,  and 
that  it  was  not  until  after  his  fttthcr's  death,  in  1S85,  that  ihis 
|ilainiifr  received  any  information  whatever,  or  made  any 
discovery  of  the  facts  constituting  the  fraud  upon  ihe  plain- 
tiff's right,  committed  by  tlie  defendant,  set  forth  in  the 
second  cause  of  action  of  the  complaint,  and  that  the  suit 
was  instituted  in  April,  ISSC' 

The  following  issues  were  submitled  to  the  jury: 

"Is  the  plaintiff  Ihe  owner  and  entitled  lo  the  possession 
of  the  land  defcribeil  in  the  complaint? 

"Did  the  defendant  fraudulently  procure  the  Sheriff  of 
Cumberland  to  make  him  a  deed  for  Ihe  land  described  in 
llie  complaint?" 

The  defendant  objected  to  this  issue  as  not  raised  by  the 
I'leadings,  as  irrelevant,  as  unnecessary  end  as  calculated  to 
mislead  the  jury.   Objection  overruled.    Defendant  excepted. 

"Does  the  defendant  wrongfully  withhold  possession  of 
the  forty  nine  and  one  hall  acres  described  in  the  complaint? 

"What  damage,  if  any,  has  the  plaintiff  sustained?" 

The  plainlif!'  offered  in  evidence  a  deed  from  Jane  D. 
Uyrnes  and  others  to  Oren  Bonds  for  one  hundred  acres, 
uinre  or  less,  dated  19lh  March,  1S72,  the  courses  and  dis- 
tiiiices  of  which  were  the  same  as  those  set  out  in  the  com- 
plaint, and  plaintiff  testified  that  the  land  described  in  said 
<leed  was  the  land  in  dispute. 

'ihe  plainlifl  offered  in  evidence  the  record  of  an  action 
and  judgment  in  the  case  of  Granville  Byrnes  against  the 
defendant. 


n 
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Defendant  objected,  but,  upon  the  plaintiflf's  counsel  stat- 
ing that  it  was  offered  for  the  purpose  of  showing  the  fraud 
as  charged  in  the  complaint,  the  objection  was  overraled, 
and  the  plaintiff  excepted. 

R.  W.  Hardie,  a  witness  for  the  plaintiff,  testified  that  he 
was  Sheriff  of  Cumberland  and  tax-collector  in  1876,  and 
produced  the  tax-book  kept  as  a  record  in  the  oflBce,  and 
from  which  the  tax-list  was  made  out.  The  land  described 
in  the  complaint  is  in  Gray's  Creek  township,  but  was  in 
Rockfish  township  in  1876.  This  land  is  not  on  the  tax-list, 
but  the  tax-lists  in  witness'  hands  as  Sheriff  were  constantly 

m 

added  to. 

Witness  identified  a  paper  offered  as  a  deed  which  witness 
made  to  defendant  R.  W.  Hardie,  Sheriff,  to  Raiford  Smith, 
with  plot  attached,  for  ninety  nine  acres,  containing  the 
same  description  as  the  land  described  in  the  complaint, less 
one  acre,  dated  November  25th,  1878. 

Plaintiff's  counsel  stated  that  this  deed  was  offered  for  the 
purpose  of  attacking  and  for  the  purpose  of  estopping  the 
defendant. 

Oren  Bonds,  the  plaintiff,  testified,  in  his  own  behalf,  that 
he  bought  the  land  in  controversy  from  J.  T.  Byrnes  and 
others,  as  appeared  from  the  deed  which  is  already  in  evi- 
dence; that  he  (plaintiff)  was  in  possession  of  the  land  three 
months  before  he  bought  it,  and  remained  in  possession  until 
1875,  when  he  left  his  father,  Granville  Bonds,  or  Burnes,in 
possession  for  him,  and  went  to  South  Carolina,  and  was 
absent  from  North  Carolina  for  ten  years,  and  returned  in 
1885,  about  a  year  after  the  death  of  Granville  Burnes,  and, 
upon  his  return  to  North  Carolina  in  1885,  plaintiff  first 
heard  of  the  sale  of  the  land  for  taxe?.  Witness  had  paid 
for  the  land,  and  had  promised  to  give  his  father  (Granville) 
one-half  of  it  when  witness  came  back,  but  had  given  him 
no  writings  about  it.  The  father  was  to  hold  the  balanceof 
the  land  for  witness.     He  (Granville)  lived  and  died  on  tie 
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upper  end  of  the  land.  Defeniiaiit  is  in  the  possession  of 
the  lower  end. 

R.  W.  Hardie,  being  recalled  for  the  plaintiff,  produced  a 
book  wbicli  he  testified  waa  marked  "Official  copy  of  the 
lax-list  for  Rockfisli  township  for  1876,"  showing  thereon, 
under  the  head  of  "Unlisted,"  "Oren  Bonds,  100  acres, 
valued  at  $200,  and  other  taxables;  tax  due,  $2.35." 

Objected  to  by  defendant.  Objection  overruled.  Defend- 
ant excepted. 

No  property  was  listed  in  the  name  of  Granville  Bouda. 
There  was  some  conflict  as  to  whether  Iiis  name  was  Bonds 
or  Burnes. 

Much  testimony  was  introduced  by  plaintiff  to  show  the 
payment  of  the  taxes,  and  the  twent  five  per  cent,  premium. 

Objection  to  proving  the  contents  of  some  lost  tax  receipta 
was  overruled.     Defendant  excepted. 

The  plaintiff  rested,  and  defendant  offered  no  testimony. 

The  defendant's  counsel  pro-enled  no  prayer  for  instruc- 
tion in  writing,  but  contended,  in  bia  argument  tiiat  plain- 
tiff could  not  recover,  because  lie  bad  not  proven  title  out 
of  the  State  and  relied  solely  on  his  deed  from  Byrnes,  of 
March  19,  1872.  And  further,  that,  according  to  the  eu- 
dence,  the  defendant  Had  been  in  possession  for  more  than 
seven  years  before  the  action  was  brought,  under  color  of 
title,  the  deed  from  Hardie  to  defendant.  Defendant's  coun- 
sel further  contended  that  plaintiff  had  failed  lo  prove  that 
the  deed  was  procured  by  fraud  from  Hardie,  Sheriff, 

The  Court,  after  telling  the  jury  the  nature  of  the  action, 
and  the  plaintiff's  claim  of  title  in  himself,  under  the  deed 
from  Byrnes,  and  the  admission  of  possession  by  defendant, 
and  his  claim  to  hold  it  of  right,  continued  : 

"  The  plaintiff  offers,  for  the  purpose  of  showing  to  you  the 
title  under  which  defendant  claims,  a  tax  deed  from  Sheriff 
Hardie  to  defendant  for  the  land  described  in  the  complaint, 
except  one  acre,  and  as  the  defendant  has  offered  no  testi- 
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mony,  you  will  be  warranted  in  finding  that  the  defendant 
claims  title  under  the  deed ;  then  the  plaintiff  offers  testi- 
mony tending  to  prove  that  the  deed  to  defendant  was  made 
by  the  Sheriff  on  a  sale  for  taxes  of  the  land  as  the  prop- 
erty of  the  plaintiff.  If  the  laud  was  sold  by  the  Sheriff  as 
the  property  of  plaintiff,  and  bought  by  defendant,  the 
defendant  claims  under  the  title  of  plaintiff,  and  it  is  not 
necessary  for  the  plaintiflF  to  show  title  out  of  the  State.  If 
you  have  not  been  satisfied  by  the  evidence  that  defendant 
bought  the  land  as  plaintiff's  land,  you  will  respond  to  the 
first  issue  No.  But  if  the  defendant's  deed  for  the  land 
was  on  a  sale  of  plaintiff's  land  for  taxes,  you  will  proceed  to 
examine  and  respond  to  the  issues;  and  as  the  second  issue 
seems  to  be  the  main  one,  you  may  consider  it  first" 

On  this  issue  the  Court  instructed  the  jury  that  if  the 
defendant  bought  plaintiff's  land  at  a  tax  sale,  and  before  a 
year  after  the  sale  had  expired,  received  from  those  repre- 
senting the  plaintiff  the  amount  paid  by  him  (defendant), 
with  twenty-five  per  cent,  additional,  and  afterwards  pro- 
cured from  the  Sheriff  a  deed  for  the  land  to  himself,  it  was 
a  fraudulent  act,  and  their  response  would  be  Yes;  that 
the  burden  was  upon  the  plaintiff  to  satisfy  them  of  the 
truth  of  this  allegation 

The  Court  then  proceeded  to  i-ay:  **If  you  think  it  was 
a  fraudulent  sale,  the  plaintiff  offers  testimony  tending  to 
show  that  he  never  knew  of  the  fraud  until  a  short  time  before 
he  brought  his  action;  that  he  was  out  of  the  State,  and 
had  left  Granville  Burne-^  in  possession,  and  when  he  learned 
that  defendant  had  been  in  possession,  he  came  home  and 
brought  his  action — coming  home  in  1885  and  bringing 
this  action  in  April,  1886."  If  this  is  so,  defendant  would 
not  have  had  possession  under  color  of  title,  and  the  Court 
read  sec.  155  subsec.  9  of  The  Code. 

The  plaintiff  excepted  to  the  charge,  "that  as  the  defendant 
introduced    no   evidence,  the  jury   would  be  warranted  in 
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finding  that  the  defendant  claimed  under  the  deed  from 
Hardie,  SherifT,  for  taxe^  as  read  by  Itie  plaintiff,  and  in  that 
case  the  plaintiff  is  not  required  to  prove  title  out  of  the 
Stale."  But  this  was  not  the  charge  given  by  the  Court,  as 
Bill  be  seen  by  reference  to  the  charge  as  giveu  above. 

The  defendant  excepted  to  the  Court  telling  the  jury 
"ihntllie  second  issue  was  the  main  one  for  them  to  try, 
and  that  they  had  better  consider  it  first." 

The  defendant  excepted  to  the  charge  of  the  Court,  "  that 
the  plaintiff  testified  he  waa  absent  from  the  State  for 
tea  years — from  1875  to  1885 — and  that  it  was  only  upon 
his  return  in  1885  that  he  fouud  out  about  the  sale  and 
deed  ;"  and  then  stated,  if  that  is  so,  the  defendant  would  not 
have  had  possession  under  color  of  title,  and  the  Court  read 
fcelioii  155,  subsec.  9,  of  The  Code.  Defendant  excepted  to 
Ihis  pnrt  of  the  charge,  and  contended  that  the  section  refer- 
red to  had  no  application  to  the  facta  of  this  case.  There 
was  a  verdict  for  phiiulifF. 

Defendant  moved  for  new  trial  for  errors  in  (1)  rejecting 
evidence,  (2)  in  refusing  to  charge  as  requested,  (3)  to  the 
charge  as  given.     Motion  overruled.    Defendant  appealed. 

Mr.  R.  P.  Buxton,  for  plaintiff. 
J/r.  N.  W.  Ray,  for  defendant. 

Avery,  J, — after  staling  the  facts:  The  plaintiff  alleges 
in  his  complaint  that  his  father,  Granville  Bunds,  was  left  in 
charge  as  hia  tenant  of  the  whole  one  hundred  acre  tract,  when 
ihe  former  left  the  State  in  the  latter  part  of  the  year  1 875,  it 
being  verbally  agreed  between  them  that  his  father  should 
take  all  of  the  rents  of  said  land  in  consideration  of  paying 
the  taxes  during  the  son's  absence.  He  further  declares 
that  subsequently,  during  the  year  |1876,  bis  father,  by  col- 
lasion  with  the  defendant  Smith,  permitted  the  land  to  be 
lOe— 36 
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sold  for  the  taxes  of  that  year,  and  though  the  full  amount 
of  said  tax,  with  twenty-five  p<jr  centum  thereou  in  addition, 
was  repaid  to  said  Smith  by  Granville  Bonds  within  a  year 
from  the  time  of  his  purchase,  still  the  said  Smith  fraudu- 
lently induced  the  Sheriff  (Hardie)  to  make  to  him,  after 
the  lapse  of  the  year  from  the  time  of  sale,  title  to  the  said 
one  hundred  acre  tract,  save  one  acre,  in  accordance  wiih 
the  statute  then  in  force  in  reference  to  the  colleclion  of 
taxes..    The  plaintiff  further  charges  that  Granville  Bonds, 
while  he  (plaintiff)  was  still  absent  from  the  State,  brought 
suit  against  said  Smith  in  his  own  name  to  recover  posses- 
sion and  title  of  said  land,  and  by  an  arrangement  made 
without  the  knowledge  or  approval  of  the  plaintiff,  compro- 
mised said  action,  the  said  Smith  executing  to  said  Giau- 
ville  a  deed  for  forty-nine  and  a  half  acres  of  the  land,  and 
retaining,  through  his  tenant,  the  defendant  Innian,  posses- 
sion of  the  residue  of  the  tract,  claiming  title  to  it  under  the 
said  deed  from  Hardie,  Sheriff.     The  defendant  admits  the 
purchase  at  "  a  regular  Slieriff 's  sale  in  the  y^ar  lb76,"  and 
that  he  claims  under  a  Sheriff 's  deed,  but  denies  that  the 
amount  of  tax  was  repaid  to  him  till  the  action  was  brought 
by  Granville  Bonds  more  than  a  year  after  the  sale.    The 
defendant  further  denies  that  he  obtained  possession  of  the 
land  from  Granville  Bonds,  or  the  deed  from  the  SheriflF,  or 
compromised  said  suit,  by  making  the  said  conveyance  in 
pursuance  of  any  arrangement  or  under  any  collusive  agree- 
ment with  said  Bonds. 

We  think  that  there  is  a  sufficient  allegation  of  fraud,  but 
if  the  complaint  were  not  so  full  and  distinct  as  it  is,  the 
denial  of  collusion  in  the  answer  shows  that  the  defendant 
comprehended  the  nature  of  the  action,  and  the  doctrine  of 
aider  would  be  brought  to  bear  for  the  plaintiti  's  benefit 
Garrett  v.  Trotter,  65  N.  C,  430 ;  Knoivles  v.  Railroad,  102 
N.  C,  59.  The  objection,  that  the  issue  involving  the  ques- 
tion, whether  the  defendant  fraudulently  procured  the  Sheriff 
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to  execute  a  Heed  to  liiui,  was  not  raised  by  tlie  pleadings, 
is  untenable.  The  defendant  admits,  either  in  terms  or  con- 
structively, by  failure  to  deny,  that  he  bought  the  land 
when  sohi  as  the  property  of  the  plaintiff  for  taxes,  and  that 
he  went  into  possession  under  that  deed,  and  subsequently 
conveyed  to  Granville  Bonds  the  upper  half  of  the  tract. 
The  jury  find  that  the  deed  was  procured  from  the  Sheriff 
liy  fraud,  and  we  can  place  no  other  construction  upon  the 
Coding,  than  that  tlie  defendant  Smith,  having  received  the 
amount  of  tax  due,  wilii  the  per  centv.m  prescribed  by  law, 
from  the  plaintiff's  agent,  still  procured  the  Sheriff,  by  fraud, 
lo  make  him  n  deed,  and  enlered  into  possession  under  that 
ileed,  but  subsequently  conveyed  to  plaintiff's  agent,  in  his 
own  right,  a  portion  of  the  land  in  consideration  of  the 
money  paid,  as  the  defendant  knew,  in  the  capacity  of  agent. 
for  the  plaintiff. 

Where  one  enters  into  possession  of  the  land  as  tenant  of 
another,  not  only  the  tenant  but  his  sub- lessors  arc  estopped 
from  denying  the  title  of  his  landlord  or  those  holding  the 
fee  througli  the  lessor  until  the  possession  is  surrendered  to 
the  landlord  and  an  entry  is  made  under  some  other  title. 
Cotiuttl  V.  a/ai-H,  100  N.  C,  2:}4;  Frreman  v.  Heath,  13  Ircd., 
«8;  Siket  v.  Basaight,  2  Dev.  A  Bat.,  157;  Buswell  L.  it  A, 
P.,  §S304  and  308;  Wood  on  Lim.,  5  2G5. 

AVhere  one  acquires  pretended  title  or  possession  of  land, 
or  both,  by  collusion,  or  a  fraudulent  compromise  with 
another,  whom  he  knows  lo  be  holding  as  an  agent  or 
tenant,  the  former  is  considered  in  privity  with  the  latter 
and  with  his  landlord,  and  is  estopped,  just  as  the  agent  or 
tenant  would  have  been,  from  denying  the  title  of  the  prin- 
cipal, or  landlord,  till  afler  a  surrender  of  the  possession 
and  an  entry  in  some  other  right.  Springs  v.  Schenck,  99 
N.  C.  551 ;  Farmer  v.  Pickens,  S3  N.  C,  5 19 ;  Pate  v.  T,mier, 
94  N.  C,  47;  Davis  v.  Davis,  63  N.  C,  71;  Angell  on  Lim., 
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§§442  to  446  The  statute  of  limitation  does  not  operate  as 
a  bar  therefor  in  favor  of  the  defendant  Smith,  because  be 
stood  in  the  shoes  of  Granville  Bonds,  and  his  mouth  vas 
effectually  stopped  from  denying  the  title  of  plaintiff.  His 
possession  was  not  adverse,  but  in  subordination  to  the  plain- 
tiff's title. 

It  constitutes  no  ground  of  exception  if  it  be  admitted 
that  it  was  unnecessarv  to  submit  both  the  first  and  second 
issues.  The  defendant  has  not  shown  that  the  Court  failed, 
when  requested  by  him,  to  present  to  the  jury,  through 
medium  of  some  issue,  any  view'of  the  law  applicable  to 
the  evidence  in  this  case.  Emery  v.  Railroad^  102  N.  C, 
209;  McAdoo  v.  Railroad',  105  N.  C,  140. 

The  equivocal  denial  of  the  allegation  as  to  the  nature  of 
the  deed  is  an  admission  of  its  truth.  But  apart  from  that 
principle,  it  is  a  universal  rule  that  where  a  deed  is  attacked 
for  fraud,  recitations  contained  in  it  may  be  shown  to  be 
false,  as  it  may  be  proved  that  others,  which  should  have  been 
inserted,  were  omitted,  if  such  evidence  tends  in  anyway 
to  establish  the  alleged  fraud.  McLeod  'v.  Ballard,  84  N.  C, 
515;  Knight  v.  HoughtalUi)g,  85  N.  C,  17. 

On  the  trial  of  an  issue  of  fraud,  the  range  of  the  testi- 
mony is  often  necessarily  very  wide,  and  we  do  not  thisk 
that  his  Honor  erred  in  admitting  as  relevant  to  the  second 
issue  the  record  of  the  agtion  brought  by  the  plaintiff's 
agent  claiming  in  his  own  right  the  land  of  his  principal, 
and  showing  the  compromise  made  by  him  with  the 
defendant. 

A  witness  for  the  plaintiff  testified  that  he  delivered  to 
George  M.  Rose,  the  attorney  of  Granville  Bonds,  certain 
receipts,  showing  the  payment  of  tax  on  the  land  by  Gran- 
ville Bonds  to  the  defendant  Smith,  and  the  time  of  the 
payment,  which  receipts  are  admitted  to  be  relevant  testi- 
mony, if  before  the  Court  and  properly  identified.  The 
witness  got  the  receipts  from    Granville   Bonds,  who  has 
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since  died.  Mr  Rose  testified  that  he  could  not  find  the 
receipts,  and  tliouglit  he  delivered  them  to  Granville  Bonds, 
byt  was  not  certain.  It  was  in  evidence  that  the  receipts 
could  not  be  found  ainonp;  the  |>a|jers  of  Granville  Bonds. 
We  do  not  think  that  his  Honor  erred  in  admil ting  evidence 
of  the  contents  of  the  receipts.  Mobley  v.  WatU,  (IS  N.  C, 
2S4:  CVfton  v.  Fort,  98  N.  C,  173;  Mauufij  v.  Crou-ell.  84 
N,  C,  314.  This  Court  would  assume,  when  nothing 
appeared  to  the  contrary,  that  the  Court  helow  odinitted  sec- 
ondary evidence  as  to  the  contents  of  receipts,  or  other  docu- 
ments, after  hearing  plenary  proof  uf  the  loss  of  the  origi- 
nals. It  is  always  within  the  sound  discretion  of  the 
Judge  who  tries  a  case  to  determine  what  is  sufficient  proof 
of  the  loss  or  destruction  of  an  original  paper  to  make 
evidence  of  Jls  contents  competent.  1  Greenleaf,  §558; 
Ibid.,  §509. 

A  plaintiff  must  generally  show  title  good  against  the 
world,  while  adefeudant  can  ordinarily  prevent  his  recovery 
by  showing  a  better  outstanding  title  in  any  person.  But 
it  is  an  old  and  well  established  rule,  adopted  originally  for 
convenience  in  the  trial  of  actions  of  rjectnient,  that  where 
both  parties  claim  title  under  the  same  person,  neither  will 
be  allowed  to  deny  that  such  person  had  title.  While  a 
defendant  in  such  cases  may  set  up  a  title  superior  to  him 
through  whom  both  claim  as  the  common  source,  provided 
he  connects  himself  with  it,  he  is  not  allowed,  as  in  other 
cases,  to  show  a  better  title  than  that  of  the  plaintiff  in  a 
third  person.  WhigsenkutU  v.  Jones,  78  N.  C,  362;  Ite^  v. 
Savn/er.  4  Dev.  &  Bat,  52 ;  Banvick  v.  Wood,  3  Jones,  300 ; 
Caldwell  v.  Neely.  81  N.  C,  114.  Where  the  plaintiff  shows 
from  the  deeds  offered,  or  the  admis.sions  in  the  pleadings, 
that  both  claim  from  a  common  source,  he  is  refjuired  only 
to  exhibit  a  better  title  in  himself  derived  from  it  than  thwt 
«(  the  defendant,  in  order  to  establish  prima  facie  his  right 
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of  recovery.  S}nvey  v.  Jones,  82  N.  C,  179 ;  Mobley  v.  Grij|fci, 
104N.  C,  112. 

The  defendant  does  not  deny  the  allegation  of  the  com- 
plaint, that  the  Sheriff  sold  for  tax  due  from  the  plaintiff; 
that  he  bought  at  said  sale  the  interest  of  the  plaintiff,  and 
took  the  Sheriff's  deed  for  it.  He  cannot,  therefore,  avoid 
being  subjected  to  the  rule  by  reason  of  omitting  the  neces- 
sary recitals  in  his  deed  if  the  fact  of  his  purchase  for  tax 
due  from  the  plaintiff  sufficiently  appears  aliunde.  It  does 
appear,  from  the  pleadings  and  evidence,  that  he  claims 
under  a  tax  title  for  the  plaintiff's  interest,  and  if  that  deed 
is  shown  to  be  fraudulent  and  void,  there  is  no  further 
obstacle  in  the  way  of  plaintiff's  recover}'.  We  have  held 
that  the  defendant  claiming  title  and  possession  by  fraud 
under  one  who  was  himself  estopped  from  denying  the 
plaintiff's  title,  will  not  be  heard  to  set  up  a  claim  by  adverse 
possession  against  him.  We  have  not  deemed  it  necessary, 
as  the  defendant  did  not  hold  adverselv,  to  determine 
whether  the  plaintiff,  though  out  of  the  State,  would  have 
been  deemed  to  have  had  constructive  notice  of  his  claim 
if  the  defendant  had  entered  under  a  fraudulent  deed,  but 
free  from  the  estoppel  arising  out  of  his  relations  to  Gran- 
ville Bonds. 

There  is  no  error.  Judgment  affirmed. 
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STATE  ON  BELATION  OF  E,  A.  KIVETT  and  wife  v.  R  E.  YOUNG. 

Official  Bonds — Registration — Mistakes  in  Registration — Dam- 
oges — Code — Former  Decision. 

I.  A  Register  of  D^eds  and  surety  renewed  his  official  bond  in  Decem- 
ber, 1885,  conditioned  to  Ije  void  if  he  should  safely  keep  Ihe 
records  aod  books  belonging  to  his  office,  and  at  all  times  truly 
and  faithfully  diseharge  the  duties  of  his  said  office  during  hia 
continuance  therein.  In  September,  1880,  the  relator  delivered 
to  bim  a  deed  of  mortgage  for  registration  to  secure  one  thousand 
dollars,  which  was  registered  "  one  hundred  dollars  "  :  Held,  in 
an  action  for  damages  for  breach  of  the  official  bond  on  account 
of  such  misregistration,  the  plaintiff  could  recover. 

i.  The  words  "  and  faithfully  discharge  the  duties  of  his  office."  do  not 
refer  alone  to  the  safc'keeping  ot  the  "records  and  booba."  but  to 
all  other  official  acts,   Ihe  non-perfortnance  of  which  results  in 

3.  The  Code,  g  1883,  enlarges  the  scope  and  purpose  ot  oflicfa]  bonds, 

and  is  in  accord  with  sound  public  policy. 

4.  The  former  decisions  of  this  Court  on  this  subject  are  now  construed 

in  the  light  of  this  section  (1883)  of  The  Code. 

It  appears  tl)at  the  defeiidaut  Cheatham  was  Register  of 
Deeds  of  the  county  of  Vance,  and,  as  such,  reuewed  his 
official  bonds  on  the  7th  day  of  December,  1885,  in  the  sum 
of  $5,000,  with  li is  co-defendant  Young  as  surety  thereto,  as 
refjuired  by  law.  The  following  is  a  copy  of  the  condition 
of  that  bond : 

"The  condition  of  the  above  obligation  is  such  that 
whereas  Henry  P.  Cheatham,  the  above  bounden,  has  been 
duly  elected  Register  of  Deeds   for  Vance  County   for  the 

term  of  one  year  from  the day  of  December,  1885:  Now, 

therefore,  if  the  said  Henry  P.  Ciieatham  shall  safely  keep 
the  records  and  books  belonging  to  his  ofiice,  and  at  all 
times  truly  and  faithfully  discharge  the  duties  of  his  said 
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office  during  his  continuauce  therein,  then  this  obligation 
is  to  be  void,  otherwise  to  remain  in  full  force  and  effect." 

On  the  17th  of  September,  1886,  the  relator  delivered  to 
the  said  Register  of  Deeds  for  registration,  a  deed  of  mort- 
gage of  real  estate  to  secure  the  payment  of  a  single  bond 
for  $1,000,  due  October  1,  1887.  The  Register  of  Deeds 
negligen tl}'  registered  this  deed  of  mortgage,  and  omitted  from 
the  registration  thereof  the  words  "  one  thousand  dollars," 
and  placed  on  the  registry  in  place  thereof,  the  words  "one 
hundred  dollars,"  so  that  it  appeared  from  ihe  registry  that 
the  mortgage  debt  was  **'one  hundred  dollars"  instead  of 
"one  thousand  dollars,"  the  true  amount. 

This  action  is  brought  upon  the  official  bond  of  the  said 
Register  of  Deeds  for  damages,  and  it  is  assigned  as  a  breach 
of  the  condition  of  this  bond  that  the  said  Register  thus 
failed  to  truly  register  the  deed  of  mortgage,  &c. 

The  defendant  demurred  to  the  complaint,  assigning  as 
ground  of  demurrer  that  it  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  Court  overruled  the 
demurrer,  and  the  defendants,  having  excepted,  appealed. 

Mr.  T.  M.  Ptiiman,  for  plaintiti*. 

Messrs,  M.  V.  Lanier  (by  brief)  and  E.  C.  Smith,  for  defend 
ants. 

Merrimon,  C.  J. — after  stating  the  facts:  The  statute (r/<e 
Codcy  §  3648)  prescribes  that  the  Register  of  Deeds  in  each 
county  shall  give  bond  "conditioned  for  the  safe-keeping 
of  the  books  and  recordsy  and  the  faithful  discharge  of  the 
duties  of  his  office."  This  condition  of  the  bond  required 
is  the  same  in  substance  and  effect — almost  the  same  in 
words — that  has  been  prescribed  for  more  than  a  centary. 
(Rev.  Stat,  ch.  98,  §4;  Rev.  Code,  ch.  96,  §3;  Bat.  Rev., 
ch.  100,  §  2.)  The  learned  counsel  for  the  appellant  con- 
tends in  his  cogent  brief  that  the  condition  of  the  bond  of 
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the  defendants  sued  upon,  is  such  as  that  so  i-rescribed, 
and  that  this  Court  has  repeatedly  decided  ihnt  Ihe  duty  of 
the  Register  embraced  by  it  is  confined  to  "the  safe-keeping 
of  the  books  and  records  "  of  his  office,  and  that  the  general 
Rords.  "and  for  the  faithful  discharge  of  tiie  duties  of  his 
office,"  have  reference  to,  and  only  to,  such  duty,  and  not  to 
other  general  duties.  This  Court  did,  in  the  past,  so  inter- 
pret the  statute  and  like  conditions  in  other  classes  of  official 
bou'is,  MoTflz  V.  Ray,  75  N  C,  170;  HoU  v.  McLean,  ibid., 
o47;  Enlon  v.  Kelly.  72  N,  C,  110,  and  cases  there  citeil. 

But  afterwards,  the  ecnpe  and  purpose  of  the  condition 
of  the  official  bonds,  Registers  and  other  classes  of  public 
officers,  was  enlarged  by  legislative  enactment.  The  statute 
{The  Code,  §1SS3),  among  other  things,  [irescribes  that  sui-h 
official  bonds  "may  be  put  in  suit  and  prosecuted  from 
lime  to  time  until  the  whole  penalty  siiall  be  recovered,  and 
every  such  official  and  the  sureties  to  his  official  bond  shall 
be  liable  to  the  person  injured  for  all  acts  done  by  said 
officer  by  virtue  or  under  color  of  Ins  office."  This  clause 
is  very  compreiiensive  in  ils  terms,  scope  and  purpose.  It, 
on  purpose,  enlarges  the  compass  of  the  conditions  of  official 
bonds  and  their  purpose,  and  the  Legislature  intended  by 
it,  it  seems,  to  prevent  an  evil  pointed  out  in  two  or  ihrre  of 
the  cases  cited  svpra.  There  were  no  adequate  reasons  why 
the  conditions  of  official  bonds  should  not  extend  to  and 
embrace  all  the  official  duties  of  the  office,  and  there  were 
serious  ones  of  justice  and  policy  why  they  shoulii  Ail 
persons  interested  are  bound  to  accept  the  official  services  of 
such  officers,  as  occasion  may  require,  and  they  should  be 
made  secure  in  their  rights,  and  have  adequate  remedy  for 
wrongs  done  by  them.  Besides,  such  officers,  indeed  all 
public  officers,  should  be  held  to  a  faithful  discharge  of 
their  duties  as  such.  It  is  singular  that  the  clause  last 
recited,  notwithstanding  a  known  evil  to  be  remedied,  was 
not  enacted  until  1SS3.     It  first  appears  as  part  of  The  Code. 
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So  that  now  official  bonds  and  the  conditions  of  them  embrace 
and  extend  to  all  acts  done  by  virtue  or  under  color  of  office 
of  the  officer  giving  the  bond. 

The  failure  of  the  defendant  Register,  in  purporting  to 
register  the  mortgage  deed  mentioned,  to  put  in  the  registry 
the  important  and  material  words,  "one  thousand  dollars," 
in  the  proper  connection,  or  at  all,  and  putting  where  they 
ought  to  be  the  other  words,  "  one  hundred  dollars,"  not  in 
the  deed,  was  certainly  a  failure  to  discharge  and  a  neglect 
of  his  official  dut3\  The  deed  was  not  registered  in  an  im- 
portant and  material  respect,  and  the  words  "  one  hundred 
dollars"  were  misleading  to  the  serious  prejudice  of  the  rela- 
tor. It  was  the  duty  of  the  Register  to  register  the  deed 
precisely  as  it  went  to  him.  The  statute  {The  Code,  §3654) 
prescribes  that  "  the  Register  of  Deeds  shall  register  all 
instruments  in  writing  delivered  to  him  for  registration 
within  twenty  days  after  such  delivery,  except  mortgages 
and  deeds  of  trust,  and  other  instruments  made  to  secure  the 
p.jyment  of  money,  which  he  shall  register  forthwith  after 
delivery  to  him,"  &c.  This  does  not  mean  a  partial  or  im- 
perfect registration — it  means  a  registration  complete  and 
perfect,  so  that  it  may  serve  all  the  purposes  of  the  law  in 
protecting  the  rights  of  parties  directly  interested,  and  give 
notice  truly  to  the  public. 

The  defendant  Register,  by  virtue  of  his  office,  undertook 
and  purported  to  register  the  deed  correctl}\  He  failed  to 
do  so,  and,  in  fact,  registered  it  incorrectly — improperly— 
imperfectly.  This  he  did  in  the  exercise  of  and  by  virtue 
of  his  office,  and  the  statute  of  1883  gave  the  relator  remedy 
on  his  official  bond,  as  pointed  out  above.  It  cannot  be  said 
with  force  that  the  condition  of  the  bond  of  the  defendants 
is,  substantially,  in  form  as  it  was  required  to  be  before  the 
enactment  of  the  statute  just  mentioned,  and  as,  indeed,  the 
statute  {The  Code,  §3648)  now,  in  terms,  requires  it  to  be, 
and,  therefore,  it  must  be  interpreted  as  contended  by  the 
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appellant's  counsel,  because  it  was  competent  for  the  Legis- 
iLire  to  enlarge  the  scope  of  the  condition  of  such  bonds,  and 
to  assign  more  comprehensive  meaning  to  the  words,  "  and 
for  the  faithful  discharge  of  the  duties  of  his  office,"  as  seems 
lo  have  been  tlie  purpoge  of  the  statute.  In  any  view  of  the 
matter,  the  scope  of  the  bond  is  enlarged,  and  if  the  condi- 
tion is  not  expressed  in  the  aptest  words,  the  other  statute 
(The  Code,  §  1981}  (ures  any  possible  defect  in  such  respect. 
There  U  no  error,  and  the  judgment  must  be  affirmed. 
To  (he  end  tliat  further  proceed ingji.  may  be  had  in  the 
action  according  to  law,  let  this  opipion  be  certified  to  the 
Superior  Court  • 


THE  PEOPLE.  By  the  ATTORNEY  GENERAL,  ex  ret.  JOHN 
BOYER,  V.  MILTON  E.  TEAUUE. 

Certiorari,  When  Graided  in  Suprevie  Court  to  b^-mg  vp  Evi- 
dence Omitted  from  the  Case  on  Appeal — Potvera  of  Superior 
Court  Judge. 

I.  A  certiorari  will  be  granled  by  this  Court  when  it  appears,  bj  afBda- 
vit,  that  certain  material  teatiwony  produced  on  the  trial  below 
was  omitted  in  the  case  on  appearand  a  communication  from  the 
Judge  who  tried  the  case  atates  that  such  oniission  was  by  inad- 


i.  In  such  case,  the  certiorari  will  be  granted  after  the  case  has  been 
argued  in  this  Court,  but  before  it  haa  been  considered  in  coD' 

3,  It  is  the  duty  of  this  Court  to  have  the  assignnieniB  of  error  in  every 
case  on  appeal  presented  nith  such  tullness  of  statement  as  vriti 
enable  Ihe  Court  to  determine  the  case  upon  its  real  merits. 

4  A  Judge  cannot  re-getlle  a  case  on  appeal:  he  can  only  correct  such 
ilake,  misapprehen- 
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This  -was  a  petition  for  a  writ  of  certiorari  filed  bv  the 
plaintiff  in  this  Court. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  C.  B.  Watson,  J,  C\  Bnxiou  and  R.  B.  Gleini,  for  llie 
plaintiff  (petitioner). 

31(ssrs.  L.  M.  Scott  and  IF.  S.  Ball,  contra 


Merrimon,  C.  J. :  After  this  case  was  argued  at  the  present 
term,  but,  before  the  Court  considered  it  in  conference,  tlie 
plaintiff  (appellee)  sufHested,  upon  affidavit,  that  the  case 
settled  on  appeal  failed iD  set  forth  certain  evidence  produced 
on  the  trial  in  the  Court  below  tending  to  show  that  ceriaia 
persons,  specified  by  name,  who  voted  at  the  election  in 
question  for  the  appellant,  were  not  entitled  to  vote,  and 
that  such  evidence  should  have  been  so  set  forth  in  order  to 
a  fair  understanding  of  the  exception  referred  to,  and  that 
the  Judge  who  presided  at  the  trial  and  settled  the  case  can 
and  is  willing  to  send  up  the  evidence.     The  Judge  referred 
to  states,  in   writing,  signed  by  him   and   filed  with  the 
motion  herein,  that  if  the  evidence  referred  to  above  was 
not  set  forth  in  the  case  settled  by  him,  as  he  thought  and 
believed  it  was,  the  omission  to  so  set  it  forth  in  the  proper 
connection  was  an  inadvertence  on  his  nart.and  lie  savs:  "I 
can,  with  the  aid  of  my  memoranda,  certify  and  send  up 
the  whole,  or  any  portion,  of  the  evidence  bearing  upon  the 
illegality  of  said  votes,  and  will  willingly  do  so  if  directed 
by  the  Court;   or,  if  the  whole  evidence  in  the  cause  is 
needed,  can  send  that." 

Thereupon,  the  plaintiff  moved  that  the  writ  of  certiorari 
be  issued  in  this  case,  directed  to  aud  commanding  the  Clerk 
of  the  Superior  Court  to  certif}'  to  this  Court  a  more  perfect 
transcript  of  the  case  settled  on  appeal,  when  and  as  soon  as 
the  Judge  who  settled  the  same  shall  correct  that  nowou 
file  in  his  oflSce  in  this  action,  and  that  the  said  Judge  be 


FEBRUARY  TERM,  ISOO. 


BOYER  V.  Teaocb. 


nolified  that  he  may  have  opportunity  to  make  sucii  correc- 
tion of  the  case  settled  as  ought  1o  he  mode.  The  defendant 
opposed  such  motion,  and  produced  and  filed  sundry  affida- 
vits tending  to  prove  thnt  no  such  evidence  aa  that  so  sug- 
gested by  the  plaintiff  was  produced  on  the  trial.  He 
farther  insisted  that  this  Court  had  no  anlhorily  to  allow 
such  motion  ;  that,  at  all  events,  it  should  not;  that  it  came 
too  late  after  argument,  and  that  the  Judge  had  no  authority 
to  correct  the  case  as  settled. 

The  case  slated  on  appfal  by  the  parties  to  the  action,  or 
settled  by  the  Judge  from  wlio-e  judgment  the  appeal  was 
taken,  is  very  important  and  essential  in  the  course  of  the 
action.  It  is  the  means — the  regular  method  of  procedure 
prescribed  by  the  statute  {The  Code,  §550) — whereby  this 
Court  can  correct  errors  of  the  ('ourt  below;  and,  indeed,  it 
is  the  only  means  for  sucli  purpose,  except  in  cases  where 
errors  np|)ear  in  or  by  the  record  proper,  or  are  assigned  in 
the  record.  The  case  should,  therefore,  be  staled  or  settled 
wiLh  great  care,  precision,  clearness  and  fairness.  This  is 
essential  to  the  due  administration  of  justice  in  this  Court 
of  last  resort.  Hence,  the  Court  is  anxious,  in  every  case, 
to  have  the  assignments  of  error  presented  with  such  reason- 
able fullness  of  statement  in  all  necessary  respects  as  will 
enable  it  to  determine  the  case  u[Kin  its  real  merits.  The 
Court  facilitates  sucJi  disposition  of  every  case,  as  far  as  it 
may  do  so  with  fairness  to  the  parties  and  consistently  with 
the  course  of  its  business.  It  is  its  duty  to  do  so,  and  the 
statute  contemplates  and  intends  that  it  shall.  To  this  eud, 
the  statute  (The  Corfe,  §  1165)  confers  upon  the  Court  very 
extensive  and  great  powers.  It  is  clear  and  well  settled  that 
this  Court  must  receive  and  act  upon  the  case  settled  for  this 
Court  as  importing  absolute  verily  and  as  it  cornea  from  the 
Court  below;  but  it  is  likewise  settled  that  where  it  appears, 
upon  proper  application,  that,  by  inadvertence,  mistake  or 
accidental  misapprehension,  or  the  like  cause,  the  Judge,  in 


^ 


574  IN  THE  SUPRExME  COURT. 


BoYER  r.  Teague. 


settling  the  case,  has  failed  or  omitted  to  state  or  set  forth 
something  that  ought  to  appear,  or  has  stated  or  set  fortli 
something  that  ought  not  to  appear,  this  Court  will  allow  the 
Judge  reasonable  opportunity  to  make  the  proper  correction, 
if  it  appears  that  he  desires  to  make  the  same,  or  that  he 
will  probably  do  so.  This  Court,  however,  has  no  authority 
to  suggest  to,  direct  or  require  the  Judge,  in  settling  the 
case,  as  to  the  exceptions  he  shall  specif}',  or  what  facts  he 
shall  state,  or  what  matter  l4e  shall  set  forth.  Such  correc- 
tions as  those  suggested  are  to  be  made  in  his  discretion. 
This  is  settled  by  many  cases.  McDanitl  v.  Kivg,  89  N.  C, 
29;  airrie  v.  Clark,  90  N.  C,  17;  Cheek  v.  Watson,  ifrW,  302; 
Ware  v.  Nisbet,  92  N.  C,  202;  State  v.  Gay,  94  N.  C.,821; 
Mayo  V.  Leggitt,  90  N.  C,  237;  Porter  v.  Railroad,  97  K  C. 
03;  State  v.  Gooch,  97  N.  C,  982. 

Without  reference  to  the  affidavits  filed  in  support  of  and 
against  the  motion,  it  is  sufiicient  that  the  Judge  who  settled 
the  case  says  to  us,  directly,  that  he,  by  inadvertence,  omit- 
ted to  set  fortli  therein  the  evidence  referred  to,  which  he 
intended  to  and  thought  he  had  so  set  forth,  and  that  he  can 
and  will  now  set  it  forth,  if  opportunity  shall  be  afforded 
him  to  do  so.  He  is  a  high,  disinterested  and  important 
public  officer,  in  whom  is  reposed  great  trusts,  charged  bv 
the  law  to  learn  and  know,  officially,  that  such  evidence  as 
that  referred  to  in  the  motion  was  or  was  not  produced  on 
the  trial.  The  presumption  is  that  he  will  discharge  his 
duty  correctly  and  faithfully.  It  appears  that  the  defendant 
requested  the  Court  to  instruct  the  jury  in  the  Court  below 
that  no  evidence  was  produced  on  the  trial  to  prove  material 
facts.  The  Court  declined,  for  some  reason,  to  tell  them  Ihal 
there  was  or  was  not  such  evidence,  and  that  he  so  decHned 
is  assigned  as  error.  But  there  was  evidence — the  Judge 
says  so — upon  which  it  is  said  the  jury  acted,  and  thus,  it  is 
said,  cured  possible  error  of  the  Court.  If  there  was  such 
evidence,  it  ought  to  have  been  set  forth  in  the  case  settled 
on  appeal.    The  Judge  says  he  intended  to  and  thought  he 
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had  set  it  forth.  Why  shall  lie  not  be  allowed  to  do  so  now? 
Ought  the  defendant,  in  fairness,  to  have  benefit  of  the  meie 
inadvertence  of  the  Judge?  Ought  the  case  settled  not  to 
ap[>eftr  here,  aa  the  facts  warranted  and  the  Judge  intended 
it  should  appear?  Onght  the  case  here  to  turn  [wssibly 
upon  the  mere  inadvertence  of  the  Judge,  after  the  case  was 
tried  in  tlie  Court  below  ?  The  trial  in  the  Court  below  was 
long,  and,  in  its  nalure,  must  have  been  very  expensive  to 
the  parties  and  to  ihe  public.  In  such  a  case,  shall  there 
be  a  new  trial,  not  founded  upon  the  real  merits  of  the  case, 
but  possibly  upon  such  inadvertence  of  the  Judge  that  might 
be  corrected  without  injustice  lo  the  appellant?  Tliete  ques- 
tions must  surely  be  answered  in  the  negative,  as,  clearly, 
tlie  mistake  may  be  readily  corrtcted.  It  is  the  plain  duty 
of  this  Court  to  allow  such  correction  if  it  can  and  ought  to 
be  made. 

It  was  further  contended,  on  the  argument  of  the  motion, 
that  the  Judge  has  no  authority  to  correct  his  mistake;  tlint, 
as  to  this  case,  he  is  no  more  llian  a  private  jierson.  This 
contention  is  without  force.  The  official  character  and 
authority  of  a  Judge  is  continuous,  and  prevails  at  all  times 
and  in  all  places  in  the  Siale  for  all  proper  purposes.  It  is 
the  sole  duty  of  that  Judge,  from  whose  judgment  an  appeal 
is  taken,  lo  settle  the  case  on  appeal  for  this  Court.  The 
statute  so  contemplates,  and,  in  the  nature  of  the  matter, 
another  Judge  could  not  settle  it  for  him.  In  such  case,  he 
alone  is  supposed  to  have  the  information  essential  to  the 
proper  settlement  of  the  case.  Hence,  he  alone  can  make 
proper  corrections.  There  is  no  good  reason  why  he  should 
not  do  so,  and  the  ends  of  justice  require  oftentimes  that  be 
shall.  He  should  exercise  such  authority  cautiously,  and 
never  unless  he  is  satisfied  that  there  was  inadverience,  mis- 
take, misapprehension,  or  the  like.  He  could  not  re-seitle 
the  case — make  a  new  one — because  the  statute  prescribes 
when  and  how  the  case  shall  be  settled.     He  can  only  make 
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such  corrections  as  those  indicated  above.  The  power  thus 
exercised  by  Judges  is  no  greater  or  more  important  than 
many  other  powers  constantly  exercised  by  them,  and  they 
are  amenable  for  the  prostitution  of  such  power  just  as  they 
are  for  the  prostitution  of  any  of  the  powers  of  their  office. 
This  Court  has  said,  in  many  cases,  that  a  Judge  .may  so  cor- 
rect mere  errors  in  the  settlement  of  cases  for  this  Court. 
See  the  cases  cited,  svpra.  This  motion  was  made  before  the 
Court  considi  red  the  case  after  the  argument,  and  we  can  see 
no  sufficient  reason  why  the  writ  of  certiorari  shall  not  be 
allowed,  as  demanded.  The  case  will  not  be  further  con- 
sidered until  the  writ  shall  be  returned 

Petition  allowed. 


THE  PEOPLE,  By  the  ATTORNEY  GENERAL,  On  the  Relation  of 

JOHN  BOYER,  v.  M.  E.  TEAGUE. 

Pleading — Sufficiency  of  Complaint — Bill  of  Particulars — Jury— 
Challevf/e  to  Array — Sheriff  Interested  in  Action — Qaalifica' 
tion  of  EUctors — Domicile — Intent — Evidence — Dedaraiioni 
of  Electors — Circumstantial  Evidence — Evidence  as  to  whom 
Elector  voted  foi — Exclusion  of  Votes  when  not  to  Dffeat  on 
Electio7\ — Province  rf  Jury  as  to  Whether  There  is  Any  Evi- 
dence— Burden  of  Proof — LsueSj  Form  and  Number — Rfgis- 
tration  —  Rew.oval  —  Persoi\s  Under  Imprisonment  —  IlUgal 
VoUs — Registration  on  EUction  Day — Acts  of  Registrar  Ovi- 
side  of  Township. 

1.  In  an  action  involving  the  title  10  the  office  of  Sheriff,  a  complaiot 
which  alleges  the  aggregate  number  of  illegal  rotes  alleged  to 
have  l>een  cast  for  the  defendant,  the  grounds  upon  which  the 
charges  of  illegality  are  based  as  to  each  class,  and  when  and 
where  the  votes  were  polled,  the  defendant,  upon  his  motion  for 
a  "  bill  of  particulars,"  cannot  claim  as  of  right  a  fuller  and  more 
•    definite  specification  of  what  the  relator  expects  to  prove. 
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3.  In  Buch  case,  it  is  not  requisite  that  the  plaintitT  sliould  be  reijuired 
to  give  the  defendant  the  name  of  every  alleged  illegal  voter  ae 
to  whom  he  proposes  to  offer  proof, 

3.  Where,  upon  a  challenge  to  the  ttrraj',  it  apjieared  that  the  jury  was 

drawn  for  a  special  term  ot  the  Gourl,  called  niainlj  to  try  an 
action  involving  the  SherifTp  title  to  his  office;  that  the  Sheriff 
(who  was  the  defendant  in  such  action)  had  taken  charge  of  the 
drawing  of  the  jury,  receiving  the  scrolls  ae  they  were  drawn  by 
a  bov,  calling  the  names  without  subniitling  more  than  two  or 
three  to  the  insprclion  of  any  other  person,  and  passing  them  into 
a  locked  box;  and  it  also  appeared  that  one  name  that  ought  to 
have  been  in  box  No.  2  was  again  found  in  box  No.  1:  Held,  that 
the  drawing  was  irregular,  and  the  array  waa  properly  set  a«ide, 
although  (he  drawing  took  place  in  the  presence  of  the  Board  of 
County  Com  mission eis  in  regular  BFssion. 

4.  Where,  in  such  case,  upon  challenge  to  the  array,  the  Banie  was  set 

a^ide  for  irregularity,  the  Court  had  power,  under  chapter  441. 
Laws  1889.  to  appoint  a.  suitable  person  to  summon  a  jury  from 
the  by-standera. 

5.  The  Act  of  1889,  ch.  441,  providing  for  (he  sumniouing  of  a  jury  from 

the  by-standers,  in  cates  where  the  Shen(F  is  interested,  &c.,  ia 
applicable  to  actions  brought  befote  its  passage, 
(i,  A  person,  in  order  to  become  a  ijualitied  elector  in  this  State,  must 
have  come  into  the  State  a  year  before  the  election,  or  have  been 
domiciled  within  it  for  twelve  months  after  forming  the  purpose 
to  remain,  and  thesameintentmtist  be  concurrent  with  the  actual 
cccupation  of  a  domicile  in  the  county  in  order  to  entitle  him  (o 
the  rights  ot  sn  elector  within  its  limits. 

7.  The  question  of  domicile  is  often  a  question  of  intent,  and  the  declara' 

tions  of  a  voter  as  to  his  qualificatioDS,  if  made  at  the  time  of 
voting,  are  admisBible  in  evidence  as  part  of  the  TesgeiUr;  and,  if 
not  contemporaneous,  but  made  previously,  are  admissible,  if  such  ^ 
declarations  are  in  disparagement  of  his  right. 

8.  An  honest  elector,  who  has  observed  the  law,  enjoys  the  privilege, 

which  is  a  personal  one,  of  refusing  to  discIoEe,  even  under  oath 

as  a  witness,  for  whom  he  voted. 
B.  As  between  contestants  for  an  office,  the  testimony  of  an  elector,  if 

pertinent  and  relevant,  is  always  admissible. 
10.  Neither  conteetani  nor  contestee  are  called  upon  to  contend  for  the 

rights  of  a  witneaa  who  does  not  demand  protection,  and  it  com- 
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polled  to  testify  against  his  will,  the  testimony,  competent  with- 
out objection  on  his  part,  should  go  to  the  jury  for  what  it  is 
worth. 

11.  The  Judge  who  tries  the  case  may,  in  the  exercise  of  his  discretion, 

determine  (if  there  is  any  evidence  at  all)  how  much  testimony 
tending  to  show  the  illegality  of  a  particular  vote  is  sufficient  m 
a  foundation  for  compelling  the  voter  to  tell  for  whom  he  voted. 

12.  Where  it  does  not  appear  from  direct  testimony  for  what  candidate 

a  voter  voted,  circumstantial  evidence  tending  to  establish  the 
fact  is  admissible. 

18.  The  fact  that  a  certain  person  engaged  in  handing  out  tickets  for  a 
certain  candidate,  and  for  no  other  person,  and  that  he  gare 
tickets  to  one  W.  and  **  voted  him,*'  is  admise^ible  in  evidence  and 
tends  to  show  for  whom  W.  voted. 

14.  It  is  competent  to  show  that  a  man  voted  in  a  certain  township;  that 

he  had  been  a  resident  of  another  township  the  previous  spring: 
had  been  indicted  under  a  different  name,  and  convicted  and 
imprisoned;  had  escaped  jail  and  had  not  lived  in  the  township  in 
which  he  voted  for  two  or  three  years  before  the  election.  The 
identity  of  the  man  being  established,  the  record  of  bis  indiet- 
ment,  <S:c.,  was  admissible,  not  to  disqualify  him  for  crime,  but  to 
prove  the  fraudulent  voting. 

15.  A  witness  is  competent  to  testify  to  a  fact,  of  the  truth  of  which  he 

says  that  he  feels  ''  reasonably  certain.** 

16.  The  exclusion  of  legal  votes,  not  fraudulently,  but  through  error  of 

judgment,  will  not  defeat  an  election,  notwithstanding  the  error 
is  one  which  there  is  no  mode  of  correcting,  even  by  the  aid  of 
the  Courts,  since  it  cannot  be  known  with  certainty  afterwards 
how  the  excluded  electors  would  have  voted,  as  it  would  obviously 
be  dangerous  to  receive  and  rely  upon  their  subsequent  statements 
as  to  their  intentions,  after  it  is  ascertained  precisely  what  effect 
their  votes  would  have  upon  the  result, 

17.  The  defendant  requested  the  Court  to  charge  the  jury  that  there  wras 

no  evidence,  or  not  sufiicient  evidence,  to  warrant  the  jury  in 
deducting  from  defendant's  vote  the  votes  of  certain  named  per- 
sons. His  Honor  charged  that,  where  there  is  no  evidence  tend- 
ing to  prove  an  issue,  it  is  generally  the  duty  of  the  Court  to  » 
declare,  but  a  separate  issue  has  not  been  framed  or  submitted  as 
to  each  vote,  and  left  it  to  the  jury  to  determine  whether  there 
was  any  evidence,  and  if  so,  whether  it  was  sufficient  to  convince 
them,  by  a  clear  preponderance,  that  the  votes  were  illegal,  bear- 
ing in  mind  ail  the  rules  of  law  laid  down  by  the  Court. 
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IB.  When  ao  elector  is  allowed  to  depoeit  his  ballot,  the  burden  is  on 
one  who  questions  its  validitj  to  show,  by  a  preponderance  of 
testimonj,  the  truth  of  such  facls  or  circumBtance*  as  are  relied 
upoD  to  establish  the  disqualification. 

18.  The  form  and  number  of  the  issues  submitted  must  be  determined 
by  the  Judge  who  tries  the  case,  in  the  exerciee  of  a  sound  discre- 
tion, except  that  they  must  )>e  such  as  that  Che  Court  can  proceed 
to  enter  judgment  upon  the  responses,  and  that  the  appellant  shall 
lose  no  opportunity  to  present  to  the  Court  below, and,  on  appeal, 
to  this  Court,  an;  view  of  the  law  applicable  to  the  evidence. 

30.  When  a  voter  is  registered  in  a  precinct,  and  desires  to  more  to 
another  in  the  same  county,  he  must  procure  a  certificate  before 
he  can  vote  or  lawfully  register  in  the  other  precinct.  If  he  fails 
to  get  this,  and  registers  without  it,  the  tote  is  illegal  and  should 
not  be  counted. 

21.  When  a  voter  resides  on  or  so  near  the  precinct  line,  or  the  line  be 

so  uncertain  that  it  is  doubtful  in  which  precinct  the  voter  lives, 
and  the  voter,  honestly  and  in  good  faith,  bona  firle,  registers  and 
votes  in  the  precinct  he,  in  good  faith,  alleges  and  believes  he  livt'S 
in,  and  has  good  reason  lo  believe  he  is  correct,  and  registers  and 
Totes  in  no  other  precinct,  such  vote  is  legal. 

22.  If  a  person  in  jail  for  misdemeanor  (not  infamous),  and  sentenced  to 

imprisonment,  e^cajies.  and.  before  he  is  recaptured,  his  term  or  sen- 
tence expires,  and  be  votes  in  his  own  precinct,  in  which  he  resided 
before  he  was  sentenced,  such  vole  is  valid  if  the  voter  be  other^ 
wise  qualified;  but,  if  the  voter  is  a  fugitive  from  justice,  and 
hiding  from  one  part  of  Ihe  county  to  another,  and  voted  in  the 
precinct  be  happened  to  be  in,  and  not  in  the  precinct  of  his  resi- 
dence when  sentenced,  such  vole  is  illegal. 

23.  U  a  voter  was  previously  registered  in  one  township,  and  bis  name 

still  appears  on  the  registration  boobs,  not  erased,  and  he  registers 
and  votes  in  another  township  without  any  certificate  having 
been  granted,  such  vote  is  illegal. 

^.  Any  registration  on  the  day  of  election  is  Invalid,  unless  the  voter 
becomes  of  age  on  that  day,  or  shows  that,  for  any  other  good 
reason  (of  which  the  judges  of  election  are  to  determine),  he  has 
became  entitled  to  vote. 

25.  Where  a  registrar  receives  a  certiticate  of  removal  outside  o(  the 
township  for  which  he  is  acting,  adminislers  Ihe  proper  oath  to 
the  voter,  and  enters  his  name  on  the  registration  book  after  his 
return  home,  although  he  did  not  have  the  book  with  him,  such 
registration  is  valid. 
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This  was  an  action,  tried  at  the  Special  Term,  January, 
1889,  of  the  Forsyth  Superior  Court,  before  Brown,  J.,  and 
was  commenced  to  try  the  title  to  the  oflSce  of  the  Sheriff 
of  Forsj'th  County.  The  election  had  been  held  on  the  6th 
day  of  November,  1888,  and  the  defendant  had  been  duly 
declared  elected,  and  was  inducted  into  said  office.  The 
relator  of  the  plaintiff  was  the  opposing  candidate,  aud 
claimed  that  illegal  votes  had  been  cast  for  the  defendant 
in  sufficient  numbers  to  nullify  his  election  and  give  title  to 
the  relator.  The  defendant,  on  his  part,  alleged  that  num- 
bers of  illegal  votes  had  been  cast  for  the  relator,  and  that 
these  should  be  deducted  from  the  relator's  aggregate.  All 
this,  as  well  as  other  pertinent  matters,  is  fully  and  par- 
ticularly set  out  in  the  pleadings. 

The  facts  material  to  the  discussion  of  the  first,  second, 
third,  eighth,  ninth,  tenth,  fifteenth  and  sixteenth  excep- 
tions are  embodied  in  the  opinion  of  the  Court. 

The  plaintiff  filed  a  challenge  to  the  array  of  the  jury, 
drawn  for  the  said  special  term,  before  the  jury  were  called 
and  empanelled  and  in  due  time. 

The  said  challenge  is  set  out  in  full  in  the  transcript 
herewith  sent. 

Issue  being  joined  as  to  the  said  challenge  to  the  array, 
the  same  was  tried  by  the  Court,  the  witnesses  being  exam- 
ined before  his  Honor,  the  presiding  Judge,  who  upon  the 
evidence  adduced,  found  the  following  facts,  the  defendant 
offering  no  testimony : 

THE    FINDINGS   OF    FACT    AND   ORDER. 

"  That  a  special  term  of  this  Court  was  ordered  to  be  held 
for  the  trial  of  civil  business,  commencing  January  6, 1890, 
and  that  such  Court  was  duly  ordered  prior  to  December  1, 
1889 ;  that  at  the  December  (1889)  meeting  of  the  Board  of 
Commissioners  of  Forsyth  County,  the  Board  proceeded-  to 
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draw  the  jurors  for  said  speciel  term;  that  said  jurors  were 
drawn  in  manner  as  folIowH,  to-wit:  The  Board  being  in 
regular  session,  the  Sheriff,  M.  E.  Teague,  the  defendant  in 
this  action,  brought  into  the  Oommissioners'  room  a  boy 
under  ten  years  of  age  and  opened  box  No.  1 ;  that  the 
boy  drew  out  a  scroll  containing  a  name  of  a  juror  from 
said  box,  and  handed  it  to  the  said  Sheriff,  who  read  the  name 
thereon  and  undertook  to  call  it  out;  that  none  of  the  Com- 
missioners read  or  saw  the  name  on  said  scroll,  and  no  one 
else  did,  except  said  Sheriff,  who  immediately  put  said 
scroll  into  box  No.  2;  that  each  scroll  was  read  and  drawn 
in  this  way,  without  any  one  seeing  the  name  thereon, 
except  said  Sheriff,  until  twenty-four  jurors  were  drawn 
from  box  No.  1,  and  put  in  box  No.  2  by  said  Sheriff;  that 
there  were  one  or  two  scrolls  that  the  Clerk  to  the  Board, 
or  some  other  person,  assisted  the  Sheriff  to  read,  but  no 
more. 

"That  it  appears  that  nine  (9)  of  said  jurors  were  from 
ClemmoDSville  township,  much  Ihe  smaller  township  in 
Ihe  county,  with  a  voting  population  of  from  125  to  150; 
that  only  one  juror  came  from  Winston  township,  which  has 
a  voting  po[iulation  of  1,800,  and  one  juror  only  from  South 
Fork  township,  a  very  large  township,  and  none  from  Ker- 
nersrille,  another  large  township. 

"  That  the  Chairman  of  the  Board,  and  the  Clerk  wrote 
down  such  names  upon  the  list  of  jurors  as  Sheriff  Teague 
called  out,  and  the  list  was  put  in  the  hands  of  said  Sheriff, 
who  summoned  or  caused  said  jurors  to  be  summoned. 

"That  Cleramonsville  township, up  to  March,  1889,  was  a 
part  of  Davidson  County,  and  by  Act  of  Assembly  was 
made  a  part  of  Forsyth  County;  that  at  September  (1889) 
meeting,  the  Commissioners  of  Forsyth  caused  the  names  of 
Sfly-seven  persons  from  said  township  to  be  placed  in  the 
jury  box;  that  they  selected  said  persons  from  the  tax-lists 
of  1889,  and  which  went  into  the  Sheriff's  hands  in  Sep- 
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tember,  1889,  and  also  from  a  list  furnished  them  by  the 
Register  of  Deeds  of  Davidson  County,  and  also  called  in 
one  Womack,  who  resided  in  Cleminonsville  township  to 
assist  them. 

"That  at  the  time  of  the  drawing  of  the  jurors  at  said 
December  meeting,  it  was  well  known  by  said  Teague,  and 
by  the  people  of  the  county  generally,  that  the  cause  now 
on  trial  would  be  tried  during  the  first  week  of  the  special 
term,  and  that  the  said  special  term  was  called  largely  with 
the  view  to  afford  time  to  try  this  cause. 

"  It  also  appeared  that  the  Commissioners,  for  more  than 
five  past  years,  have  drawn  the  scrolls  from  box  No.  1,  and 
put  them  in  No.  2,  without  exhausting  No.  1,  and  that  dar- 
ing the  past  five  years  the  scrolls  in  No.  2  have  not  been 
returned  to  No.  1 ;  that  W.  N.  Best  was  drawn  as  regular 
juror  from  box  No.  1  for  October  Term,  1885,  and  that  he  is 
now  also  drawn  as  a  juror  again  out  of  box  No.  1  for  this 
term,  and  the  same  as  to  one  other  of  the  present  jurors, 
who  was  duly  drawn  before  for  October  Term,  1887. 

**  That  the  plaintiff  Boyer  was  Sheriff  for  four  years  pre- 
ceding the  defendant,  and  that  he  used  to  be  present  gener- 
ally with  the  Commissioners  when  jurors  were  drawn,  and 
sometimes  read  out  the  names  on  the  scrolls,  and  sometimes 
a  Commissioner  did  it,  but  plaintiff  stated  that  be  then  had 
no  suits  in  Court,  or  cases  on  docket. 

''  This  plaintiff  also  testified  that  he  was  present  a  short 
while,  casually,  at  September  (1889)  meeting  of  the  Board 
of  Commissioners,  when  they  were  revising  the  jury  lists, 
and  the  chairman  asked  his  opinion  of  one  or  two  men,  and 
he  gave  it ;  that  he  took  no  part  in  the  proceedings,  and 
was  there  only  a  few  minutes. 

"  It  further  appears  that  at  September  meeting,  1889, 
(since  passage  of  the  act  of  1889),  the  Board  of  Commissioa- 
ers  of  Forsyth  County  proceeded  to  revise,  generally,  the 
entire  jury  lists  and  boxes,  and  took  out  many  names  and 
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put  in  others, and  that  they  had  the  tax-lists, levied  in  Juoe, 
18S9,  before  them,  and  revised  the  lists  from  them,  and  that 
tiFo  persons,  residents  of  Davidson  County,  were  placed  in 
said  boxes. 

"The  Court  tinda  the  above  facts  from  the  testimony 
offered  bytbe  plaintiff,  on  hia  motion  to  challenge  and  set 
aside  the  array.    The  defendant  offered  no  evidence. 

"  In  sustaining  plaintiff's  challenge  to  the  array,  upon  the 
facts  hereinbefore  stated,  the  presiding  Judge  stated  that  he 
'  did  not  find  an  actual,  intentional  fraud,  but  it  was  very 
irregular  and  gross  uegiigeuce  upon  the  part  of  the  Board 
of  Commissioners  to  permit  the  defendant  Teague  to  draw 
this  jury  for  this  special  term,  called  principally  to  try  this 
cause,  and  to  solely  read  and  call  out  the  names  on  the 
scrolls,  no  one  else  examiuiog  or  verifying  the  same,  as  set 
forth  in  the  evidence,  and  that  he  could  not  give  judicial 
BanctioD  to  so  grave  an  irregularity. 

"The  Court  sustained  the  challenge  and  set  aside  the 
array,  to  all  of  which  the  defendant,  in  due  time,  objected 
and  excepted." 

The  foilowiug  is  a  statement  by  the  Court : 

"  The  Court  having  set  aside  the  array  of  jurors  upon 
challenge  of  the  plaintiff,  and  having  made  an  order  con- 
ceraiug  the  same,  the  defendant  appeals  from  said  order, 
and  aaka  a  stay  of  the  trial  until  said  appeal  is  heard."  De- 
clined by  the  Court.  Exception  by  defendant.  [Error  and 
exception  No.  4] 

The  Court  having  set  aside  the  array,  as  above  recited, 
directed  that  a  jury  be  drawn  in  accordance  with  section 
1732  of  The  Code.  The  plaintiff's  counsel  insisted  that  the 
talesmen  should  be  called  from  the  by-standers,  the  defend- 
ant contending  that  the  jurors  should  be  drawn  under  sec- 
tion 1732  of  The  Code;  hut  the  plaintiff  acquiescing,  the 
drawing  took  place  in  the  presence  of  the  Court. 
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The  paiiel  so  drawn  was  returned,  and  thereupon  defend- 
ant challenged  the  array,  but  not  because  it  had  been  drawn 
under  section  1732  of  The  Code.    Testimony  having  been 
taken,  his  Honor  sustained  the  challenge,  and  the  second 
panel  was  set  aside,  and  the  plaintiff  did  not  except. 

The  Court  thereupon  appointed  Samuel  H.  Smith  (in 
accordance  with  the  act  of  1889,  ch.  441,  ratified  March  llth) 
to  summon  jurors  from  the  by-standers,  which  was  done, the 
jury  being  entirely  made  up  from  the  by-standers  so  sum- 
moned by  the  said  Smith ;  and  to  this  the  defendant  objected 
and  excepted.     [Error  and  exception  No,  5.] 

The  testimony  bearing  upon  the  exceptions,  from  the 
eighth  to  the  sixteenth,  both  inclusive,  is  sufficiently  set 
forth  in  the  opinion  of  the  Court. 

The  defendant's  prayer  for  instructions  was  as  follows: 

1.  A  residence  of  twelve  months  in  the  State  and  ninety 
days  in  the  county  entitles  a  citizen  to  vote. 

2.  If  it  appears  that  the  voter  whose  ballot  is  attacked  for 
non-residence  has  resided  in  the  State  twelve  months,  and 
in  the  county  ninety  days,  the  presumption  is  raised  that  he 
is  entitled  to  register  and  vote,  and  it  will  take  affirmative 
evidence  to  remove  the  presumption. 

3.  The  fact  that  a  voter  goes  from  the  county  in  which  he 
has  voted,  immediately  after  the  election,  does  not  raise  the 
presumption  that  he  has  voted  illegally,  nor  that  he  is  a 
non-resident.     [See  charge.] 

4.  The  fact  that  a  voter  removes  into  a  countv,  if  such 
removal  is  more  than  ninety  da}'^s  before  the  election,  and 
that  he  goes  into  another  county,  or  State,  immediately  after 
the  election,  even  if  to  change  his  residence,  does  not  destroy 
the  presumption  that  he  has  voted  legally,  provided  he  was 
a  resident  of  the  State  for  twelve  months  before  the  election. 

5.  Temporary  absence  from  a  county,  even  beyond  the 
confines  of  the  State,  for  the  purposes  of  business  or  pleasure, 
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does  not  take  from  a  citizen  his  domicile,  and  the  right  to 
vote. 

6.  If  a  vote  is  challenged  for  any  cause,  and  the  challenge 
is  tried  by  the  judges  of  election,  and  the  decision  is  in  his 
favor,  it  strengthens  the  presumption  that  he  is  a  legal  voter, 
which  must  be  removed  by  evidence. 

7.  The  residence,  or  domicile,  of  a  voter  is  determined  by 
his  intention. 

8.  The  fact  that  a  citizen  registers  and  votes  is  evidence 
of  his  intention  as  to  residence.  (The  charge  does  not 
embody  this  instruction,  but  it  should  do  so).  [Error  and 
exception  No.  19.] 

9.  If  a  voter  has  lived  twelve  months  in  the  State  and 
ninety  days  in  the  county,  and  does  not  intend  to  become  a 
citizen  of  the  county  where  he  votes  until  the  time  of  his 
registration,  his  vote,  if  cast,  is  lawful.  (Overruled  by 
Judge's  charge.  See  also  proposed  instruction  No.  24).  [Error 
and  exception  No,  20.] 

10.  The  provisions  of  section  2680,  of  the  Election  Law, 
that  the  "  residence  of  a  married  man  shall  be  where  his 
family  resides,"  does  not  necessarily  imply  that  his  family 
consists  of  his  wife  alone.     [See  charge.] 

11.  If  a  voter's  wife  abandons  him,  or  separates  from  him, 
without  his  fault,  it  does  not  affect  his  domicile. 

12.  If  a  voter's  wife  refuses  to  go  with  him  to  the  place 
where  he  decides  to  have  his  domicile,  his  right  to  vote  in 
the  new  place  of  residence  is  not  thereby  affected. 

13.  A  voter  may  be  lawfully  placed  upon  the  registration 
book  of  a  precinct,  if  the  registrar  receives  from  him  the 
certificate  of  removal  under  section  2681  of  the  Election  Law, 
and  administers  the  necessary  oath  to  the  voter  in  another 
precinct,  not  having  the  registration  book  then  present,  but 
putting  the  voter's  name  therein  afterward,  within  the  right- 
ful precinct.  This  instruction  applies  to  the  case  of  Cons. 
Brooks,  of  Abbott's  Creek  precinct. 
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The  panel  so  drawn  was  returned,  and  thereupon  defend- 
ant challenged  the  array,  but  not  because  it  had  been  drawn 
under  section  1732  of  The  Code.  Testimony  having  been 
taken,  his  Honor  sustained  the  challenge,  and  the  second 
panel  was  set  aside,  and  the  plaintiff  did  not  except. 

The  Court  thereupon  appointed  Samuel  H.  Smith  (in 
accordance  wich  the  act  of  1889,  ch.  441,  ratified  March  lllh) 
to  summon  jurors  from  the  by-standers,  which  was  done, the 
jury  being  entirely  made  up  from  the  by-standers  so  sum- 
moned by  the  said  Smith  ;  and  to  this  the  defendant  objected 
and  excepted.     [Error  and  exception  No.  5.] 

The  testimony  bearing  upon  the  exceptions,  from  the 
eighth  to  the  sixteenth,  both  inclusive,  is  sufficiently  set 
forth  in  the  opinion  of  the  Court 

The  defendant's  prayer  for  instructions  was  as  follows: 

1.  A  residence  of  twelve  months  in  the  State  and  ninety 
days  in  the  county  entitles  a  citizen  to  vote. 

2.  If  it  appears  that  the  voter  whose  ballot  is  attacked  for 
non-residence  has  resided  in  the  State  twelve  months,  and 
in  the  county  ninety  days,  the  presumption  is  raised  that  he 
is  entitled  to  register  and  vote,  and  it  will  take  affirmative 
evidence  to  remove  the  presumption. 

3.  The  fact  that  a  voter  goes  from  the  county  in  which  he 
has  voted,  immediately  after  the  election,  does  not  raise  the 
presumption  that  he  has  voted  illegally,  nor  that  be  is  a 
non-resident.     [See  charge.] 

4.  The  fact  that  a  voter  removes  into  a  county,  if  such 
removal  is  more  than  ninety  daj'S  before  the  election,  and 
that  he  goes  into  another  county,  or  State,  immediately  alter 
the  election,  even  if  to  change  his  residence,  does  not  destroy 
the  presumption  that  he  has  voted  legally,  provided  he  was 
a  resident  of  the  State  for  twelve  months  before  the  election. 

5.  Temporary  absence  from  a  county,  even  beyond  the 
confines  of  the  State,  for  the  purposes  of  business  or  pleasure, 
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does  not  take  from  a  citizen  his  domicile,  and  the  right  to 
vote. 

6.  If  a  vote  is  challenged  for  any  eause,  and  the  challenge 
is  tried  by  the  judges  of  election,  and  the  decision  is  in  his 
favor,  it  strengthens  the  presumption  that  he  is  a  legal  voter, 
which  must  be  removed  by  evidence. 

7.  The  residence,  or  domicile,  of  a  voter  is  determined  by 
his  intention. 

8.  The  fact  that  a  citizen  registers  and  votes  is  evidence 
of  his  intention  as  to  residence.  (The  charge  does  not 
embody  this  instruction,  but  it  should  do  so).  [Error  and 
exception  No.  19.] 

9.  If  a  voter  has  lived  twelve  months  in  the  State  and 
ninety  days  in  the  county,  and  does  not  intend  to  become  a 
citizen  of  the  county  where  he  votes  until  the  time  of  his 
registration,  his  vote,  if  cast,  is  lawful.  (Overruled  by 
Judge's  charge.  See  also  proposed  instruction  No.  24).  [Error 
and  exception  No.  20.] 

10.  The  provisions  of  section  2680,  of  the  Election  Law, 
that  the  "  residence  of  a  married  man  shall  be  where  his 
family  resides,"  does  not  necessarily  imply  tliat  his  family 
consists  of  his  wife  alone.     [See  charge.] 

11.  If  a  voter's  wife  abandons  him,  or  separates  from  him, 
without  his  fault,  it  does  not  affect  his  domicile. 

12.  If  a  voter's  wife  refuses  to  go  with  him  to  the  place 
where  he  decides  to  have  his  domicile,  his  right  to  vote  in 
the  new  place  of  residence  is  not  thereby  affected. 

13.  A  voter  may  be  lawfully  placed  upon  the  registration 
book  of  a  precinct,  if  the  registrar  receives  from  him  the 
certificate  of  removal  under  section  2681  of  the  Election  Law, 
and  administers  the  necessary  oath  to  the  voter  in  another 
precinct,  not  having  the  registration  book  then  present,  but 
putting  the  voter's  name  therein  afterward,  within  the  right- 
ful precinct.  This  instruction  applies  to  the  case  of  Cons. 
Brooks,  of  Abbott's  Creek  precinct. 
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14.  The  judges  of  election  have  the  right,  within  their 
reasonable  discretion,  to  permit  the  registration  of  a  voter 
on  election  day,  under  section  2682  of  ihe  Election  Law, 
although  such  registration  may  be  for  a  cause  other  than  that 
the  voter  has  become  of  the  age  of  twenty-one  years  on  the 
day  of  election ;  and  when  a  voter  is  so  registered  he  has  the 
right  to  vote. 

15.  Evidence  which  might  have  been  sufficient  to  put  the 
voter  to  his  explanation,  if  challenged  at  the  polls,  is  not 
sufficient  to  prove  a  vote  illegal,  after  it  has  been  admitted. 

16.  After  a  vote  has  been  admitted,  something  more  is 
required  to  prove  it  illegal  than  to  throw  doubt  upon  it 

17.  The  declaration  by  the  Board  of  Commissioners  of 
Forsyth  County  of  the  election  of  M.  E.  Teague  as  Sheriff, 
establishes  a  prima  fade  right  in  his  favor  to  the  said  office. 

18.  If  a  vote  has  been  received  by  the  judges  of  election 
and  counted  in  the  returns,  and  the  relator  (Boyer)  questions 
the  legality  of  the  same,  the  burden  of  the  proof  is  upon 
him  to  satisfy  the  jury,  by  affirmative  evidence,  that  such 
vote  was  illegal  and  improperly  received  and  counted  for  the 
defendant  (Teague).     [See  charge.] 

19.  If  the  registrar  in  Winston  precinct,  in  giving  a  cer- 
tificate of  transfer  to  Samuel  H.  Belton,  to  Broadbay  pre- 
cinct, failed  to  enter  the  fact  in,  and  erase  his  name  from, 
the  registration  book  of  Winston  precinct,  such  failure  on 
the  part  of  said  registrar  does  not  disqualify  the  voter  thus 
transferred  from  voting  in  Broadbay  precinct. 

[Note  by  the  Judge. — Admitted  and  agreed  in  argument 
that  this  be  not  deducted  from  Teague.] 

20.  If  the  registrar  of  Winston  precinct,  through  mistake, 
in  the  certificate  of  transfer  of  Sam.  H.  Belton,  wrote  the 
name  "S.  H.  Belden,"  instead  of  the  correct  one,  this  would 
not  disqualify  the  said  Belton  as  a  voter  in  Broadbay  prednet 

[Note  by  the  Judge, — The  Court  did  not  clrarge  on  this,  as 
during  the  argument  it  was  agreed  by  counsel,  before  the 


J 


FEBRUARY  TERM,  1890.  587 


BOTBR  V.   TeaOUE. 


jury,  that  it  be  counted  for  Teague  and  not  deducted  from 
the  Teague  vote.]     [See  charge.] 

21.  If  the  jury  believe,  from  the  evidence,  that  the  regis- 
trar of  Winston  precinct,  by  mistake,  wrote  into  his  registra- 
tion book  the  name  of ''  Boldin  "  Brooks  instead  of  "  Golden  " 
Brooks,  and  that  the  said  "Golden''  Brooks  was  actually 
registered  as  "  Boldin  "  Brooks,  and  voted  at  the  election  in 
controversy,  it  would  be  their  duty  to  count  his  vote  for  the 
defendant.    [See  charge.] 

22.  If  Ed.  Conrad,  alias  Ed.  Jones,  a  registered  voter  in 
Bethania  precinct,  was  convicted  of  an  offence,  not  infamous, 
and  sentenced  by  the  Court  to  imprisonment,  and  escaped 
during  the  term  thereof,  and  went  at  large,  and  while  thus 
at  large  (the  time  for  which  he  was  sentenced  having 
expired)  cast  his  vote  for  M.  E.  Teague  for  Sheriff,  being 
otherwise  qualified  to  vote,  the  ballot  thus  given  is  not 
illegal.  (See  Judge's  charge.)  It  is  assigned  for  error 
that  the  charge  so  modifies  the  instruction  prayed  for  as  to 
destroy  its  rightful  effect,  and  is  misleading.  There  is  no 
evidence  to  sustain  the  assumptions  of  the  charge.  If  so,  it 
should  be  rehearsed  to  the  jury.  [Error  and  exception 
No.  21.] 

23.  The  defendant  contends,  and  asks  the  Court  to  charge 
the  jury,  that  there  is  not  sufficient  evidence  to  sustain  the 
allegations  and  contentions  of  the  plaintiff,  that  the  votes  of 
the  following  persons  should  be  thrown  out  and  not  counted 
for  the  defendant,  namely : 

Tom  Haties,  Frank  Fowler,  Thonias  Lee,  Paul  Harris, 
Ches.  Howell,  John  Hill,  F.  E.  Setzer,  George  Jamieson, 
Wallace  Moore,  William  (or  Jack)  Foy,  Oeorge  Foy,  H, 
L.  Young,  Ed.  Davie,  James  Hansberry,  Charles  Yokely, 
Creed  HairsUm,  James  Brown,  Peter  Foy,  Bob  Moore,  WUU 
iam  Holmes. 

[See  Judge's  charge.]  The  Court  says  it  is  admitted  by 
the  plaintiff  that  be  has  not  offered  evidence  sufficient  to 
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show  the  illegality  of  the  votes  of  the  persons  above  designa- 
ted by  SMALL  CAPITALS,  DOF  foF  whom  they  voted. 

In  the  charge,  in  the  italicised  part,  the  Judge  refuses 
to  charge  the  jury  in  accordance  with  the  prayer  for  the 
instruction  No.  23,  so  far  as  the  names  above  iialicisd 
are  concerned  ;  and  this  the  defendant  assigns  for  error,  in 
connection  with  the  refusal  of  the  Judge  to  allow  the  "  issues" 
proposed  by  the  defendant.  [Error  and  exception  No.  22.] 
[See  charge,  where  the  issues  proposed  by  defendant,  and  the 
ruling  of  his  Honor,  are  fully  set  out] 

24.  The  question  of  residence  being  controlled  by  the 
intention  of  the  voter,  and  William  Belies,  a  witness  for 
plaintiff,  having  sworn  that  he  had  decided  to  make  Old 
Town  his  home  at  the  time  he  registered  and  voted,  and 
that  he  had  been  living  in  Old  Town  for  a  year  or  more 
before  then,  continuously,  and  that  at  the  time  he  voted,  he 
considered  Old  Town  his  place  of  residence,  he  is  a  lawful 
voter,  and  should  be  counted  for  Teague.  [See  instruction  9.] 
This  is  identical  with  it;  and,  being  overruled,  is  likewise 
assigned  as  error.  [Error  and  exception  No.  23.]  (See 
charge.) 

25.  That  registration  is  an  essential  prerequisite  of  suf- 
frage, and  when  the  registration  of  a  voter  is  made  by  the 
lawful  officer,, such  registration  furnishes  prima  /acJ6  evi- 
dence of  the  right  to  vote.    (See  charge.) 

26.  John  Below  having  testified  that  he  was  less  than 
twenty-one  years  of  age  when  he  voted,  and  that  he  voted 
for  the  relator,  Boyer,  and  there  being  no  evidence  to  the 
contrary,  the  said  vote  must  be  lost  to  Boyer.  (See 
charge.) 

27.  It  appears  from  the  evidence  that  Lorenzo  Wise  was 
registered  in  Salem,  and  that  he  there  voted  for  Teaguei 
His  name  was  also  in  the  registration  book  of  Winston,  fol- 
lowed by  the  word  "  removed."    The  presumption  is  that 
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the  said  word  "  removed "  was  written  by  the  authorized 
oflBcer,  and  the  record  must  be  taken  as  true,  unless  proof  is 
made  by  plaintiff  that  such  word  was  written  therein  fraudu- 
lently;  and  the  vote  in  the  Salem  precinct  must  be  counted 
for  Teague.     (See  charge.) 

[The  defendant  assigns  for  error  that  part  of  the  charge 
evidently  relating  to  this  instruction.  The  words  of  the 
charge  are  calculated  to  mislead  the  jury.]  (Error  and  ex- 
ception No.  24.) 

28.  It  appears  from  the  evidence  that  Henry  Goings 
voted  for  Boyer  in  Winston,  and  that  his  residence  was 
beyond  the  limits  of  that  precinct  when  the  vote  was  cast. 
If  the  testimony  is  believed  by  the  jury,  they  should  throw 
out  the  said  vote  and  not  count  it  for  Boyer.  [See  charge.] 
[Error  and  exception  No.  25.] 

29.  There  is  no  evidence  for  whom  the  following  persons 
voted,  and  therefore  their  votes  should  not  be  lost  to  Teague, 
namely :  John  Hill.  Ed.  Davis,  Wallace  Moore,  William 
(or  Jack)  Foy,  George  Jamieson,  and  Tom  Hanes. 

[See  charge.  The  notes  under  the  proposed  instruction, 
No.  2.*5,  apply  to  this,  No.  29.  Error  is  assigned  for  the  same 
cause.]     [Error  and  exception  No.  2f>.] 

30.  There  is  no  evidence  as  to  the  non-residence  of  the 
following  persons  and,  therefore,  their  votes  should  not  be 
lost  to  Teague,  namely  :  F.  E.  Seitzer,  Ches.  Howell,  Thomas 
Lee,  and  Paul  Harris. 

[See  charge.  The  notes  to  instructions  23  and  29  apply 
to  No  30,  so  far  as  the  name  Thomas  Lee  is  concerned. 
Error  is  assigned  for  the  same  cause.]  [Error  and  excep- 
tion No.  27.] 

31.  The  proof  being  that  W.  W.  Self  and  John  Bullen 
had  not  resided  in  the  county  ninety  days  before  they  voted 
for  Boyer,  the  jury,  if  they  believed  the  evidence,  should 
throw  out  said  votes  and  not  count  the  same  for  Boyer. 
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32.  It  appearing,  without  contradiction,  from  the  testi- 
mony of  Clayton  Snider,  that  he  removed  from  Abbott's 
Creek  to  Kernersville,  without  any  certificate  of  removal, 
and  voted  for  Boyer  in  the  latter  precinct,  the  jury,  if  they 
believe  the  testimony,  should  throw  out  said  vote  and  not 
count  the  same  for  Bover. 

[Note  by  the  Judge — Admitted  in  the  argument  that  this 
vote  is  illegal,  and  should  be  deducted  from  Boyer.] 

The  foregoing  proposed  instructions  were  signed  by 
defendant's  attorneys  and  filed  with  the  Clerk  of  the  Court 

Next  comes  the  written  charge  of  his  Honor,  as  read  to 
the  jury. 

Before  reading  the  written  charge,  the  Court  said  to  the 
jury  that  while  something  had  been  said  by  witnesses  and 
attorneys  about  Democrats  and  Republicans,  as  indicating 
the  political  parties  to  which  the  plaintiff  and  defendant 
belonged,  that  the  jury  should  be  careful  not  to  allow  any 
such  expression,  or  consideration,  of  this  sort  to  influence 
them  in  the  least ;  that  they  must  guard  against  the  influ- 
ence of  such  expressions  and  decide  the  case  solely  upon 
the  testimony,  and  nothing  else. 

THE    CHARGE. 

This  is  a  civil  action  in  the  nature  of  a  quo  twifranto, 
brought  in  the  name  of  the  people  of  the  State  by  the 
Attorney  General,  upon  the  relation  of  John  Boyer,  against 
the  defendant,  to  recover  possession  of  and  try  the  title  to 
the  oflSce  of  Sheriff  of  Forsyth  County.  The  plaintiff 
alleges  that  he  was  duly  and  legally  elected  to  that  office  at 
November  election,  1888;  that  he  received  a  majority  of  thai 
qualified  and  legal  votes  cast  at  said  election.  It  is  admitted 
by  the  plaintiff  that  defendant  Teague,  according  to  thi 
return  made  by  the  judges  of  the  various  election  precind 
and  by  the  legally  authorized  canvassing  board,  has  ai 
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apparent  majority  on  the  face  of  said  return  of  twenty-four 
votes. 

Here  the  Court  read  from  the  evidence  tlie  votes  given 
for  the  relator  Boyer  and  defendant  Teague,  at  each  precinct 
in  the  county,  which  was  as  follows  : 

BoYER.      Teaoue, 

Abbott's  Creek  precinct 40  185 

BaJIew's  Creek  precinct 92  97 

Bethania 173  163 

Broadbay 110  202 

Kemersville 186  173 

Lewisville 135  86 

Middle  Fork 67  193 

Old  Richmond. 110  96 

Old  Town 179  89 

Salem 326  267 

Salem  Chapel 83  139 

South  Fork 165  160 

Vienna 118  88 

Wiiigton 686  556 

Total 2420  2444 

2420 


Teague's  majority 24 

You  are  instructed  that  the  findings  of  the  county  can- 
vassers and  the  returns  of  the  judges  of  election  are  not 
conclusive,  but  that  those  findings  and  returns,  together 
with  the  induction  into  office  of  the  defendant  by  the  Com- 
missioners, established  a  prima  facie  right  to  the  office  by 
the  defendant,  and  the  Court  charges  you  that  so  far  as  the 
action  of  the  Commissioners  and  the  returns  go,  the  induc- 
tion into  oflBce  of  the  defendant  Teague  was  priraa  fade 
legal  and  proper,  and  clearly  establishes  a  prima  facie  right 
in  behalf  of  the  defendant,  which  the  relator  must  over- 
throw bj'^  testimony.     [Instruction  17.] 
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The  relator  claims  that  the  defendant  received  a  large 
number  of  illegal  votes  in  the  precinct  of  Winston  and 
other  precincts  of  the  county,  sufficient,  if  deducted  from 
defendant's  apparent  majority,  to  wipe  out  that  majority 
and  leave  a  fair  majority  for  relator  Boyer.  The  defendant 
Teague  replies  that  he  denies  the  receiving  of  alleged  ille- 
gal votes,  or  that  they  were  illegal,  and  further,  that  relator 
Boyer,  himself,  received  illegal  votes,  which  is  denied  by 
Boyer. 

The  issues  submitted  to  you  require,  upon  your  parr,  the 
careful  examination  of  each  vote  attacked  by  the  relator 
Boyer,  and  each  vote  attacked  by  defendant  Teague.  By  the 
word  attacked,  I  mean  "alleged  to  be  illegal." 

The  burden  of  proof  is  upon  the  relator  Boyer,  to  satisfy 
you  that,  after  all  the  alleged  illegal  votes  are  deducted  from 
the  person's  column  of  votes  for  whom  they  were  cast,  that  he 
(Boyer)  received  a  mnjority  of  the  legal  and  qualified  voles 
cast  for  Sheriflf'  in  November,  1888.  [Instruction  No.  18.] 
The  relator  is  not  compelled  to  prove  this  beyond  a  reason- 
able doubt,  but  by  a  clear  preponderance  of  the  evidence 
only.  The  relator's  evidence  must  preponderate,  but  he  is 
re([uired  to  show  nothing  in  this  case  beyond  a  rea-onable 
doubt.  As  before  stated,  the  returns  are  only  a  prima  facie 
case  for  defendant.  You  have  the  right,  and  it  isyourduty, 
to  go  behind  those  returns  and  examine  into  the  actual 
legality  of  each  vote  concerning  which  evidence  has  been 
given  in  this  cause — if  a  vote  be  illegal,  to  determine  for  whom 
it  was  actually  cast.  The  relator  has  introduced  evidence  con- 
cerning a  large  number  of  votes  which  he  has  attacked— 
some  sixty-five  or  seventy — the  exact  number  of  which 
the  Court  will  not  undertake  to  state,  but  leaves  that  to 
you,  as  you  have  been  taking  very  extensive  notes,  I  am 
glad  to  notice,  and  paying  great  attention  to  the  evidence.  : 

You  should  take  the  returns  from  each  precinct  (all  are  in 
evidence)  of  the  county  and  give  Boyer  and  Teague  credit  , 
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for  the  number  of  votes  each  received  and  apparent  on  the 
face  of  the  returns.  You  should  commence  a  careful  exam- 
ination of  the  testimony  in  respe'Ct  to  the  illegal  votes  cast 
in  each  precinct.  If  you  are  satisfied  that  a  person  voted 
for  Teague,  in  a  certain  precinct,  and  that  such  vote  was 
illegal,  you  should  deduct  that  vote  from  the  number' de- 
ceived by  Teague  at  such  precinct,  as  appears  on  the  returns. 
So  if  the  evidence  shows,  by  a  preponderance,  that  a  certain 
vote  was  cast  for  Boyer,  and  that  it  was  illegal,  then  you 
should  deduct  that  vote  from  the  number  received  by  Boyer, 
as  appears  on  the  face  of  the  returns.  So  you  should 
patientlj'  and  conscientiously^  canvass  and  weigh  the  evi- 
dence as  to  each  vote  attacked  by  either  party  to  this  action. 

After  you  have  gone  through  all  the  testimony  and  de- 
ducted from  Teague  or  Boyer,  as  the  case  may  be,  each  vote 
actually  cast  for  either,  which  you  may  find  to  be  illegal, 
you  will  then  ascertain  which  of  them  received  a  majority 
of  the  remaining  legal  votes  actually  cast  at  last  election  in 
November,  1888.  Whichever  received  a  majority  of  all  the 
legal  votes  cast  at  said  election,  is  the  person  lawfully  elected. 
If  you  find  that  Boyer  received  such  majority,  you  will 
answer  the  first  issue  Yes  and  the  second  issue  No. 

If  the  plaintiff  has  failed  to  satisfy  you,  by  a  clear  pre- 
ponderance of  evidence,  that  he  was  so  elected,  then  you 
should  answer  the  first  issue  No  and  the  second  issue  Yes; 
bearing  always  in  mind  that  the  burden  of  proof  is  on 
Boyer  to  satisfy  you  by  a  preponderance  of  evidence  on  both 
issues,  viz.,  that  he  was,  and  that  Teague  was  not,  legally 
elected.     [Instruction  18] 

This  brings  us  to  the  consideration  of  the  various  grounds 
and  causes  whereby  certain  votes  are  claimed  to  be  illegal. 

It  is  essential  that  relator  show,  by  a  preponderance  of 
evidence  that  the  alleged  illegal  vote  was  cast  f§r  Teague. 
If  he  fails,  in  any  case,  to  show  this,  then  you  should  not 
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deduct  the  vote  from  tlie  Teajiue  coluraiK  And  so  it  is  essen- 
tial for  Teague  to  show  that  a  vole  he  claims  to  be  illegal 
was  actually  cast  for  Boyer,  before  you  deduct  it  from  Beyer's 
coluran. 

Now  as  to  tlie  legality  of  votes: 

The  fact  that  a  man  was  registered  in  a  certain  precinct 
and  was  permitted  by  the  judges  to  vote  in  said  precinct, 
establishes  a  prima  facie  cuse  that  such  vote  is  legal,  and 
vou  must  have  evidence  sufficient  to  establish,  bv  a  clear 
preponderance,  that  such  vote  was  in  fact  illegal,  before  the 
prima  fade  right  is  overcome.     [Instruction  25  ] 

What  constitutes  the  right  of  suffrage?  [Here  the  Court 
read  from  the  Constitution  of  North  Carolina,  Art.  6,  J?l 
and  2,  reading  the  whole  of  said  sections.] 

The  Legislature,  under  the  Constitution,  has  also  passed 
laws  f  r  toe  regulation  of  elections.  [Here  the  Court  read 
sections  2679,  2680,  2681  and  2682  of  The  Code,  to  the  jury,] 

There  are  several  causes  or  grounds  of  illegality  assigoed 
in  respect  to  the  many  votes  canvassed  and  investigated  by 
all  parties  during  the  trial,  viz.:  Voters  claimed  to  be  under 
21 — minors;  voters  claimed  to  be  fraudulent  because  of 
double  registration ;  voters  claimed  to  be  illegal  for  improper 
registration;  voters  claimed  to  be  illegal,  non-residents  of 
the  county,  or  State,  or  voting  in  wrong  precincts. 

MINORITY    VOTES. 

It  is  claimed  upon  the  part  of  the  relator  that  Bethel 
Smith,  Wallace  Doub,  and  perhaps  others,  voted  for  Teague, 
and  were  under  twent3'-one  years  of  age  when  they  voted. 
It  is  claimed  by  defendant  that  John  Belo,  and  perhaps 
others,  voted  for  Boyer,  and  were  pnder  tw^enty-oue  years. 
The  law  requires  that  the  voter  shall  be  twenty-one  years 
old,  either  before  or  on  the  day  he  votes.  If  he  arrives  at 
twenty-one  on  election  day,  he  is  permitted  to  vote.    If  the 
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voter  is  not  then  twenty-one,  his  vote  is  illegal.  You  have 
heard  and  taken  full  notes  of  all  this  testimony,  and  it  is 
agreed  that  I  need  not  state  it  to  you.  You  have  a  right  to 
consider,  in  addition  to  the  other  evidence,  the  family  records 
oflfered  to  show  the  age  of  any  of  the  voters  claimed  to  be 
under  age;  also  to  inspect  said  records,  and  see  if  any  mate- 
rial alteration  has  been  made. 

The  voter  John  Belo  testifies  that  he  was  under  age  on 
election  day,  and  voted  for  Boyer.  If  you  believe  his  testi- 
mony to  be  true,  then  his  vote  is  illegal.  Then  it  is  for  you 
to  say  whether  he  voted  for  Boyer  or  not.     (Instruction  2G.) 

After  you  have  canvassed  all  the  testimony  offered  in 
respect  to  the  alleged  minors,  you  will  determine  whether 
it  has  been  shown  by  a  clear  preponderance  that  any  of 
them,  or  all  of  the  votes  attacked  by  either  party,  w*ere  ille- 
gal on  the  ground  of  minority,  and  if  you  can  ascertain  from 
the  testimon}'^  how  they  voted,  you  will  deduct  the  votes 
according  to  the  method  and  instructions  heretofore  given. 

RKGISTRATION. 

It  is  also  claimed  upon  the  part  of  the  plaintiff,  that 
Jacob  Burke,  Golden  Brooks,  and  others,  voted  for  Teague, 
and  were  not  properly  registered ;  and  it  is  claimed  by 
the  defendant  that  one  John  Shields,  R.  P.  Kerner,  and 
others,  voted  for  Boyer,  and  that  they  were  not  registered, 
or  not  properly  registered,  or  were  registered  in  two  pre- 
cincts, or  had  no  certificates  of  transfer,  and  the  like.  As  it 
has  been  agreed  that  I  need  not  state  all  the  testimony,  and 
as  you  have  taken,  yourselves,  copious  notes  and  paid  the 
best  attention  to  the  evidence,  I  will  not  go  over  all  these 
cases  attacked  on  this  ground,  but  will  state  the  law  as  the 
Court  comprehends  it.  In  addition  to  actual  residence  in 
State  and  county,  the  voter  must  register  in  the  precinct  of 
the  count)'  where   he  resides,  before  he  can  legally  vote. 
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Auy  vote  that  either  the  relator  Boyer  or  the  defendant 
Teague  has  received,  unless  duly  registered,  is  ill^land 
should  not  be  counted,  but  should  be  deducted. 

When  a  voter  is  registered  in  a  precinct  and  desires  to 
move  to  another  in  the  same  county,  he  must  procure  a  cer- 
tificate before  he  can  vote  in  the  other  precinct,  or  lawfully 
register  there.  If  he  fails  to  get  this,  and  registers  without 
it,  the  vote  is  illegal,  and  should  not  be  counted,  but  should 
be  deducted,  if  the  evidence  satisfies  you  how  he  voted. 
(Error  and  exception  No.  28.) 

If  the  voter  procures  the  proper  certificate  and  duly  regis- 
ters thereunder  in  the  precinct  to  which  he  removes,  then 
the  registrar  in  the  precinct  from  which  he  removed  must 
make  the  proper  entry  on  his  book,  and  erase  his  name. 
If  such  registrar,  however,  fails  to  erase  the  name,  after 
issuing  the  certificate,  without  any  connivance  or  com- 
plicity of  the  voter,  then  such  neglect  of  the  registrar 
of  the  precinct  issuing  such  certificate  would  not  invali- 
date the  vote,  and  it  would  be  legal.  (Instfuction  19)  So, 
also,  if  a  voter  properly  and  correctly  gave  his  name  to 
the  registrar,  and  took  the  required  oath,  then  if  the  reg- 
istrar erroneously  registered  or  misspelled  the  names,  if 
the  identity  of  the  person  be  the  same,  that  would  not 
invalidate  the  vote.  [Instruction  21.]  But  if  the  voter 
voluntarily  and  on  purpose  gave  to  the  registrar  any  other 
than  his  true  name,  then  his  vote  is  illegal  and  should  not 
be  counted,  but  deducted,  as  heretofore  directed.  To  illus- 
trate: I  will  select  the  case  of  "Bolin  Brooks."  It  is 
claimed  by  the  plaintiff  that  one  Golden  Brooks  voted  for 
Teague  and  was  not  registered.  The  defendant  admits  that 
Golden  Brooks'  name  is  not  registered  as  Golden  Brooks,  but 
defendant  says  that  the  name  "Bolin  Brooks"  was  intended 
for  Golden  Brooks,  and  that  they  are  one  and  the  same  per- 
son, and  that  the  registrar  made  a  mistake  in  registering  the 
name,  being  misled  by  similarity  of  sound.    If  this  be  true, 
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then  the  vote  would  be  legal  and  should  not  be  disturbed^ 
or  deducted  from  the  Teague  column.  But  if  that  is  not 
true,  and  the  registrar  made  no  mistake,  and  Bolin  Brooks 
is  another  person,  or  if  you  believe  the  said  voter  wilfully — 
intentionally — ^gave  in  the  name  Bolin  Brooks,  another  than 
his  own,  then  the  vote  is  illegal  and  should  be  deducted  from 
league,  as  it  is  admitted  that  Teague  received  such  vote. 
[Instruction  21.  If  there  is  evidence  tending  to  sustain  the 
supposition  of  the  charge,  it  should  have  been  recited  to  the 
jury.]     [Error  and  Exception  No.  29.] 

Again,  any  registration  which  takes  place  on  the  day  of 
election  is  invalid  and  illegal,  unless  the  voter  becomes  of 
age  on  that  day,  or  shows  the  judges  of  election  that  for 
any  other  reason  he  has  become  entitled  to  register — of 
which  cause  the  judges  of  election  are  to  judge.  [Instruc- 
tion 14  ]  It  does  not  appear  that  any  new,  general  registra- 
tion has  been  ordered  in  this  county  for  many  elections  past. 
In  becomes  necessary,  where  registration  books  ure  worn  out, 
to  copy  them.  If  the  registrar  omits  to  bring  forward  a 
name  on  the  new  book,  then  he  may  bring  it  forward  on 
election  day,  if  he  has  the  old  book  present;  for  the  old  book 
is  the  registration  book  where  no  new,  general  registration 
has  been  ordered.  If,  in  transcribing  a  book  a  name  is 
misspelled,  or  a  voter  misnamed,  the  registrar  may  correct 
it.  To  illustrate:  It  is  claimed  by  defendant  Teague  that 
R.  P.  Kerner  voted  for  Boyer,  without  legal  registration,  and 
offers  the  registration  books.  If  that  be  so,  then  the  vote  is 
illegal.  But  the  plaintiff  claims  that  R.  P.  Kerner  was  regis- 
tered as  R.  B.  Kerner;  that  the  registrar  made  a  mistake, 
without  the  fault  or  complicity  of  the  voter,  in  the  middle 
letter,  and  that  on  election  day  he  changed  the  letter  from 
*'B"to"P.";  that  Kerner  was  a  well-known  voter,  and,  as 
he  testified,  had  voted  at  Kernersville  every  election  since 
the  war.  If  this  view  of  the  testimony  be  true,  then  the 
vote  is  legal  and  should  not  be  disturbed. 
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The  law  requires  that  a  voter  shall  not  only  register,  but 
that  he  shall  register  in  the  precinct  in  which  he  lives.  Sec- 
tion 2676  of  The  Code  says,  that  "  no  elector  shall  be  entitled 
to  register  or  vote  in  any  other  precinct,  or  township,  than 
the  one  in  which  he  is  an  actual  and  bona  fide  resident  on 
the. day  of  election." 

It  matters  not  if  a  man  has  registered  and  voted  in  but 
one  precinct  in  the  county,  yet,  unless  he  lives — resides— 
in  that  precinct  on  election  day,  the  vote  is  illegal,  and  if, 
upon  a  careful  examination  of  the  testimony,  you  find  any 
such  cases,  they  are  illegal,  and  if  it  be  shown  for  whom 
they  voted,  you  should  deduct  them. 

But  if  a  voter  resided  on  or  so  near  the  precinct,  and  the 
precinct  line  be  so  uncertain  and  not  well  known,  that 
it  was  doubtful  in  which  precinct  the  voter  lived,  and  the      , 
voter  honestly  and  in  good  faith,  bona  fide  registers  and 
votes  in  the  precinct  he  in  good  faith  alleges  and  believes  he 
lives  in,  and  has  good  reason  to  believe  he  is  correct,  and     | 
registers  and  votes  in  no  other  precinct,  then  such  vote  is     { 
legal,  and  should  not  be  disturbed  or  deducted.  | 

To  illustrate:  It  is  in  evidence  and  claimed  by  the  defend-     | 
ant  that  Henry  Goings  registered  and  voted  in  Winston     , 
precinct,  and  it  is  claimed  by  defendant  that  Henry  Goings     \ 
did  not  reside  in  said  precinct,  and  that  he  voted  for  Beyer. 
Goings  testified  that  he  lived  in  Winston  township,  and  that 
he  voted  for  Boyer.     But  if,  as  claimed  by  plaintiff,  Henry 
Goings  lived  in  said  township,  or  so  near  the  line  of  the 
precinct  that  it  is   fairly   doubtful   in  which  precinct  he 
resides,  or  that  the  line  is  doubtful  and  may  include  his 
then  residence,  and  acting  under  the  honest  bona  fide  belief 
that  he  resided  in  Winston  precinct.  Goings  registered  and 
voted  in  this  precinct  and  in  no  other,  then  the  vote  should 
not  be  rejected,  or  declared  illegal,  but  must  remain  undis- 
turbed.    [Instruction  2S.     Assigned  for  error]     [Error and 
exception  No.  30.] 
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Now,  as  to  Cons.  Brooks,  the  registrar  must  keep  his  book 
open  from  sunrise  to  sunset  in  the  precinct,  as  recjuired  by 
law,  and  there  register  voters,  but  if,  as  is  claimed  in  one  of 
the  cases,  the  registrar  receives  from  the  voter  a  certificate 
of  removal  under  section  2^)81  of  The  Code,  and  adminis- 
tered the  proper  oath  to  the  voter,  outside  of  the  precinct, 
not  having  the  registration  book  with  him,  and  when  he 
returns  to  the  precinct  puts  the  name  on  it  and  registers 
him,  it  is  a  valid  registration.     [Instruction  13.] 

(The  Court  also  read  sections  2676  and  2675  of  The  Code.) 

So  if  a  person  in  jail  for  misdemeanor  (not  infamous)  and 
sentenced  to  imprisonment,  escapes  and  before  he  is  recap- 
tured his  term,  or  sentence,  expires  and  he  votes  in  his  own 
precinct  and  there  registers,  the  precinct  he  resided  in 
before  he  was  sentenced,  such  vote  would  be  valid,  if  other- 
wise qualified.  But  if  the  voter  was  a  fugitive  from  justice 
and  hiding  from  one  part  of  the  county  to  another  and 
voted  and  registered  in  the  precinct  he  happened  to  be  in, 
and  not  in  the  precinct  of  his  residence  at  the  time  of  sen- 
tence, then  such  vote  is  illegal,  and  should  be  deducted  from 
the  person's  vote  for  whom  it  was  cast,  if  that  be  shown  in 
the  testimony.     [Instruction  22  ] 

Bearing  this  instruction  in  mind,  you  will  examine  the 
testimony  carefully  in  regard  to  Ed.  Conrad,  alias  Ed.  Jones, 
and  also  as  to  whether  he  voluntarily  registered  under  a 
wrong  name.     [Error  and  exception  No.  31.] 

If  a  voter  had  previously  registered  in  Winston  and  his 
name  appears  still  in  said  registration  books,  not  erased, 
and  he  registered  and  voted  in  Salem,  without  any  certifi- 
cate having  been  granted,  then  the  vote  is  illegal  and  should 
be  deducted,  if  it  should  be  shown  for  whom  he  voted. 
[Error  and  exception  No.  32.]     [Instruction  27.] 

But  if  a  certificate  was  actually  granted,  and  the  registrar 
did  not  erase  the  name  on  the  Winston  books,  but  wrote  the 
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word  "removed,"  that  does  not  make  the  vote  invalid. 
You  have  the  right  to  consider  the  parol  testimony  admitted 
by  the  Court,  to  show  by  whom  the  words  "  removed,"  in 
pencil  were  written.     [Instruction  27,  8upra.'\ 

You  will  remember  this  instruction  in  examining  the  case 
of  Lorenzo  Wise  and  others.  [See  evidence.]  Also  Clayton 
Snider,  who,  it  is  admitted,  voted  in  Kernersville,  without 
legal  registration,  for  Boyer. 

NON-RESIDENCE. 

The  most  numerous  voters  disclosed  by  the  testimony, 
are  attacked  by  the  plaintiff,  and  some  are  attacked  by  the 
defendant,  upon  the  ground  of  non-residence. 

An  actual,  bona  fide  residence  in  the  State  twelve  monihs, 
and  in  the  county  ninety  days,  entitles  a  male  citizen  over 
twenty-one  years,  and  not  coming  within  the  exceptions 
embraced  within  section  2G79  of  The  Code^  heretofore  read 
to  you,  to  vote.  A  presumption  is  then  raised  that  such  |>er- 
son  has  a  right  to  register  and  vote,  and  where  it  is  claimed 
that  such  a  voter  voted  illegally,  because  of  non-residence, 
the  party  attacking  such  vote  must  show  it  by  affirmative 
evidence.     [Instructions  1  and  2.] 

If  a  voter  has  been  duly  registered  and  his  vote  received 
by  the  judges  of  election  and  counted  in  the  return^  for 
either  Boyer  or  Teague,  as  the  case  may  be,  if  the  legality  of 
such  vote  is  contested  by  Boyer,  or  by  Teague,  then  the  bur- 
den is  on  Boyer,  or  Teague,  whichever  attacks  it,  to  satisfy 
the  jury,  by  affirmative,  preponderating  testimony  or  evi- 
dence, that  such  vote  was  illegal,  and  also  for  whom  the  vote 
was  cast. 

The  fact  alc>ne  that  a  voter  goes  from  the  county  at  once, 
after  he  has  voted,  will  not  rebut  the  above-named  presuii3i>- 
tion  of  legality,  but  it  is  a  circumstance  only  that  may  be 
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considered,  with  other  evidence,  upon  the  question  of  resi- 
dence or  doDQicile.   It  is  not  sufficient  alone.   [Instruction  3.] 

The  plaintiff  claims  that  William  Belies,  John  Blount, 
Willis  Reed,  and  many  others,  voted  for  Teague  and  were 
not  actual,  bona  fide  residents  of  the  precincts  and  of  this 
county,  on  election  day,  or  had  not  been  for  ninety  days,  of 
the  county,  or  for  twelve  months,  of  the  State.  The  same 
grounds  of  illegality  are  claimed  by  Teague,  as  to  the  votes 
of  John  Clayton,  Joe  Golding,  E.  B.  Fulk,  W.  R.  Artlmr, 
and  others  who,  the  defendant  claims,  voted  for  Boyer.  It 
is  unnecessary  for  the  Court  to  consume  lime  in  reading 
over  to  you  the  names  of  the  large  number  of  persons 
whose  votes  are  attacked  by  the  plaintiff,  and  some  by  the 
defendant,  upon  this  ground  of  non-residence.  You  have 
taken  down  each  name,  nnd  the  evidence  connected  with 
it,  on  your  tablets  and  memoranda,  under  the  direction  of 
the  Court,  as  each  case  was  investigated,  and  under  the 
agreement  of  counsel  of  both  plaintiff  and  defendant,  the 
Court  will  not  state  it  all  over  to  you  again. 

In  determining  the  legality  of  these  votes,  it  becomes  nec- 
essary to  determine  what  is  such  residence  as  the  Constitu- 
tion  refjuires.  What  is  meant  by  the  words  "shall  have 
resided?"  The  use  of  this  word  residence  is  synonymous 
with  domicile.  It  does  not  mean  a  temporary  place  of  abode. 
It  means  the  home  of  the  voter,  tlie  actual,  hova  fide  home 
of  the  voter,  to  which  he  expects  and  intends  to  return  when 
he  goes  away  from  it,  either  on  pleasure  or  business.  This 
animus  reverteudi,  or  intention  of  returning,  is  very  material. 
Residence  or  domicile  is  very  essentially  a  question  of  inten- 
tion, and  entirely  governed  by  the  intent  of  a  person's  mind. 
This  intention  is  not  only  manifested  by  words  and  state- 
ments of  the  voter,  but  also  by  his  acts.  The  acts  and 
doings  of  a  person  are  oftentimes  very  valuable  evidence  of 
such  person's  intentions  and  his  mental  determinations;  for 
a  person  may  say  one  thing  and  do  another.     A  great  law- 
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writer,  endorsed  by  our  Supreme  Court,  has  declared  that  a 
person's  residence  or  domicile,  is  "the  place  wht-re  such  per- 
son lives  or  has  his  home,  that  is,  where  he  has  his  true, 
fixed,  permanent  home  and  principal  establishment,  and  to 
which,  whenever  he  is  absent,  he  has  the  intention  of  return- 
mg." 

This  law  does  not  intend  to  deprive  actual,  bona  fide  citi- 
zens of  North  Carolina  of  their  right  to  vote,  because  they 
have  left  the  State  and  resided  temporarily  beyond  its 
limits,  with  a  constant  purpose  to  return  to  their  homes 
in  the  county  of  their  residence,  and  to  return  to  such  home 
when  their  business,  which  calls  them  away,  has  been  com- 
pleted. 

This  clause  requiring  residence  was  more  especially  designed 
to  meet  the  case  of  persons  coming  into  the  county,  or  the 
State,  who  are  not  allowed  to  vote,  or  exercise  political  rights, 
until  they  have  for  the  said  periods  of  time  been  in  the 
State  or  county ;  and  not  then,  unless  they  have,  before  exer- 
cising their  rights,  made  it  their  actual  bona  fide  residenceor 
domicile  for  the  periods  prescribed  by  the  Constitution  in 
respect  to  the  State  and  in  respect  to  the  county.  [See 
exceptions  20,  23  and  34.] 

The  test  of  domicile  is  the  intent  of  the  person— in  this 
case,  of  the  voters.  The  intent  to  make  this  county  a  home, 
or  domicile,  must  concur  with  the  acts  of  the  person.  This 
intent  is  established,  not  solely  by  the  declarations  of  the 
alleged  voter  on  the  witness  stand,  but  also  by  all  the  attend- 
ant circumstances  offered  in  evidence. 

Temporary  employment  in  this  county,  summer  after 
summer,  with  a  home  retained  elsewhere,  is  not  a  residence 
within  the  contemplation  of  the  law,  and  does  not  confer  the 
right  to  vote. 

The  provisions  of  section  2680  of  The  i^e  determine,  to 
a  certain  extent,  the  residence  of  a  married  man,  as  well  as 
a  single  man.     It  enacts  that  the  residence  of  a  married 
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man  shall  be  where  his  family  resides,  and  that  of  a  single 
man  where  he  boards  and  sleeps ;  and  where  a  single  man 
boards  in  one  ward  or  precinct  and  sleeps  in  another,  then 
his  residence  shall  be  in  the  ward  or  precinct  in  which  he 
sleeps,  and  he  shall  not  register  or  vote  in  any  other  ward 
or  precinct;  and  no  elector  or  person  shall  be  allowed  to 
register  in  any  ward  or  precinct,  to  which  he  shall  have 
removed,  for  the  mere  purpose  of  being  a  voter  therein, 
nor  unless  his  residence  therein  is  actual  and  bona  fide. 

A  man's  family  may  consist  of  his  wife  alone,  or,  if  he 
has  children,  of  his  wife  and  children;  or  it  may  consist  of 
himself  and  his  children,  and  others  residing  with  him, 
whom  he  regards  as  his  family.  If  a  man's  wife  abandons 
him,  or  separates  from  him  without  his  fault,  it  does  not 
affect  the  man's  domicile.  A  man  has  the  legal  right  to 
change  his  domicile,  and  if  his  wife  refuses  to  go  with  him 
to  the  place  where  he  decides  to  reside  as  his  home,  his  right 
to  vote  in  the  new  domicile  cannot  be  thereby  affected.  [In- 
structions 10,  11,12.] 

It  is  claimed  by  the  plaintiff  that  the  testimony  offered  by 
him  shows  that  very  many  of  the  voters  whose  cases  have 
been  investigated  in  this  trial  voted  for  Teague  for  Sheriff, 
and  were  not  actual  bona  fide  residents  of  this  county  at  the 
time  of  voting. 

The  plaintiff  contends  that  the  testimony  shows  that  these 
voters  came  here  from  Danville,  Reidsville,  Leaksville,  and 
other  places  and  towns,  for  a  temporary  purpose — to  work 
for  a  certain  season  during  the  time  when  tobacco  is  manu- 
factured here;  that  they  leave  their  families  behind  them, 
and  after  the  season  is  over  return  to  their  homes;  and  that 
the  evidence  discloses  that  their  bona  fide  homes  are  the 
places  to  which  they  return,  and  not  this  town  or  county. 
The  plaintiff  offers  the  declarations  of  these  voters  (confined 
by  the  Court  to  such  declarations  as  were  made  by  the  voter 
at  or  before  the  time  of  voting).     He  says  these  declarations 
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show  that  the  voters  themselves  regarded  iheir  homes  as  at 
the  places  where  they  came  from,  and  not  in  this  county. 

The  defendant  has  replied  to  this  testimony  and  put  on 
the  stand  manv  of  the  voters  themselves,  and  introduced 
other  witnesses  and  testimony,  which  the  defendant  contends 
rebuts  the  plaintiff 's  evidence  and  shows  that  these  voters 
regarded  this  county  as  their  home,  and  moved  here  with 
the  bona  fide  purpose  of  making  it  their  home,  or  after  they 
moved  here,  then  determined  to  reside  here  as  a  home,  and 
that  when  they  go  away,  it  is  not  to  return  to  their  homes, 
but  only  on  temporary  business  or  pleasure. 

The  defendant  also  offers  testimony  which  he  says  proves 
that  certain  voters,  whose  names  you  have,  voted  for  Boyer, 
and  who  were  non-residents  of  this  county  at  the  time  of 
voting.  To  this  testimony  the  plaintiff  replied,  undertaking, 
as  he  says,  to  show  that  these  votes  cast  for  him  and  attacked 
b)'  defendant  were  legal,  and  that  the  voters  were  bc/i\a  fide 
residents  of  this  county  when  their  votes  were  cast,  and  had 
been,  the  proper  length  of  time,  as  required  by  law. 

Now  apply  the  principles  of  law  laid  down  to  you  by  the 
Court  to  all  this  mass  of  testimony,  and  determine  if  any 
of  such  votes  were  illegal,  and  for  whom  the  vote  was  cast. 
Remember  always,  that  where  a  voter  has  registered  and 
voted  and  passed  the  judges,  and  his  vote  deposited  in  the 
box,  it  makes  a  prima  fade  ri^ht  to  vote,  and  whoever 
attacks  that  vote  and  alleges  its  illegalitj'  must  prove  it  by 
satisfactory  testimony,  and  b)'  a  jireponderance  of  evidence, 
and  must  further  show  for  whom  the  vote  was  cast  before 
you  can  deduct  it.  If  the  vote  is  thus  shown  to  be  illegal 
and  for  whom  it  was  cast,  you  should  deduct  it  from  the 
votes,  or  column  of  votes,  of  him  for  whom  it  was  cast. 

It  is  admitted  by  the  plaintiff  that  he  has  not  offered  evi- 
dence sufficient  to  show  the  illegality  of  the  following  votes, 
or  as  to  whom  they  voted,  viz.,  Paul  Harris,  Ches.  Howell, 
John  Hill,  F.  E.  Setzer,  George  Jamieson,  Wallace  Moore, 


i 


FEBRUARY  TERM,  1890.  605 


BOTBR  V.  TeaOUE. 


William  (or  Jack)  Foy,  James  Hanesberry  and  Peter  Foy. 
You  will,  therefore,  not  consider  those  voters,  whose  votes 
were  cast  at  last  election;  and  you  will  not  deduct  them 
from  either  plaintiff  or  defendant 

The  Court  at  this  point  gave  the  instruction  embodied  in 
the  opinion,  which  was  the  subject  of  the  33d  exception. 

After  the  first  argument  in  the  cause,  the  Court  granted  a 
writ  of  certiorari^  the  return  to  which  is  appended. 

You  will  now  take  the  case,  and,  after  a  careful  examina- 
tion of  the  testimony,  and  taking  the  law  as  expounded  by 
the  Court,  you  will  write  your  answer  to  each  of  the  two 
issues  submitted  to  you  by  the  Court. 

If  you  are  satisfied,  by  a  clear  preponderance  of  the  evi- 
dence, that  Boyer  received  a  majority  of  the  legal  votes  cast 
for  Sheriff  at  the  election  in  1888,  you  will  answer  the  first 
issue  Yes,  and  the  second  issue  No. 

If  you  are  not  so  satisfied,  then  you  should  answer  the 
first  issue  No,  and  the  second  issue  Yes. 

The  Court  has  received  from  the  defendant  thirty-two 
prayers,  or  requests,  for  specific  instructions,  and  the  Court 
has  charged  upon  all  except  such  as  were  rendered  unneces- 
sary by  admissions  of  plaintiff's  counsel,  on  the  argument, 
and  except  the  ninth 

The  Court  is  requested  by  the  defendant  to  charge  that  if 
a  voter  has  lived  twelve  months  in  this  Stale  and  for  ninety 
days  in  this  county,  and  does  not  intend  to  become  a  citizen 
of  this  county  until  the  day  he  registers,  his  vote,  if  cast,  is 
legal. 

The  Court  declines  to  so  charge  you,  but  does  charge  you 
such  interpretation  of  the  law  by  the  defendant  is  unwar- 
ranted and  against  the  express  words  of  the  Constitution. 
Living  in  the  State  for  twelve  months  and  in  the  county  for 
ninety  days  is  not  sufficient  to  acquire  the  right  to  vote. 
The  person  must  have  entered  into  the  State  and  taken  it  as 
his  residence,  home  or  domicile  for  twelve  months  b^ore  he 
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can  vote.  And  also,  if  he  is  a  resident  of  this  State  and 
moves  to  another  county,  the  law  requires  actual  residence 
and  domicile  in  such  county  for  ninety  days.  Mere  living, 
or  being  there,  will  not  do.  The  voter  must  be  there  the 
Constitutional  period  of  time,  with  the  intention  to  make 
his  home  or  residence  for  such  period.  To  illustrate:  If  a 
person  comes  here  from  Virginia,  where  he  has  heretofore 
resided,  and  desires  to  acquire  political  privileges  in  North 
Carolina,  and  is  otherwise  qualified,  he  must  have  relin- 
quished and  given  up  his  Virginia  domicile  and  have 
resided  in  this  State,  in  some  part  of  it,  for  twelve  months 
before  he  votes,  and  three  months  of  this  twelve,  his  actual 
residence,  home  or  domicile,  must  have  been  in  the  county 
prior  to  the  time  he  votes,  or  offers  to  vote,  in  such  county. 
[Instruction  9.]     [Error  and  exception  No.  34  ] 

The  intention  to  acquire  a  domicile  in  the  State  and 
count}',  and  the  act  of  acquiring  such  domicile,  must  concur 
and  exist  for  the  Constitutional  period  of  time  before  the 
right  to  vote  is  acquired.  A  man  must  vote  where  his 
actual  home  or  domicile  is.  As  Mr.  Pavne,  in  his  work  on 
elections,  says:  "A  person  cannot  have  a  domicile  for  politi- 
cal purposes  in  one  place,  and  an  actual  home  in  another 
place." 

The  defendant  proposed  the  following  issues: 

1.  Were  any  illegal  votes  cast  for  Milton  E.  Teague,  for 
Sherif!';  if  so,  how  many,  and  by  whom  were  they  cast? 

2.  Were  any  illegal  votes  cast  for  John  Boyer,  for  Sheriff: 
if  so,  how  many,  and  by  whom  were  they  cast? 

His  Honor  declined  to  submit  defendant's  proposed  issues. 
The  defendant  excepted.     [Error  and  exception  No.  17.] 

His  Honor  thereupon  submitted  the  following  issues  to 
the  jury: 

1.  Was  the  relator  John  Boyer  duly  and  legally  elected 
Sheriff  of  Forsyth  County,  at  the  election  held  in  Novem- 
ber, 1888? 
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2.  Was  ihe  defendant  Teague  duly  and  legallj'  elected 
Sheriff  of  Forsvth  Countv,  at  the  election  held  in  November, 
1888?  [The  defendant  maintains  that  these  issues  are  insuf- 
ficient and  assigns  the  same  for  error.]  [Error  and  excep- 
tion, No.  18] 

The  return  to  writ  of  cei^tiorari,  ordering  that  the  evidence 
in  relation  to  the  qualification  of  certain  voters  be  sent  up, 
is  as  follows : 

"On  receipt  of  the  certiorariy  I  fixed  a  time  and  place,  and 
notified  both  parties  that  I  was  informed  by  counsel  that 
the  only  evidence  desired  by  your  Honors  is  such  as  was 
adduced  on  said  trial  in  reference  to  Thomas  Hanes,  Frank 
Prowler,  Thomas  Lee,  George  Foy,  N.  L.  Young,  Ed.  Davis, 
Creed  Hairston,  James  Brown,  Charles  Yokely,  Bob  Moore 
and  William  Holmes.  I  hereby  certify  that  the  evidence 
admitted  on  the  said  trial  as  to  said  votes  was  substantially 
as  follows :  The  poll  books  and  all  the  registration  books 
introduced  by  the  plaintiff  showing  the  names  of  the  voters 
who  voted  at  the  several  precincts  in  Forsyth  County  nt  the 
election  in  November,  1888 ;  said  poll  books  showed  that 
Thomas  Hanes  voted  in  Winston,  number  1191. 

Noah  Kimmel  testified  that  he  lived  in  Davidson  County 
at  the  time  of  the  election,  and  that  Thomas  Hanes  was  a 
young  colored  man  who  lived  with  his  father,  Solomon 
Hanes,  near  witness,  in  Davidson  County.  About  Christ- 
mas, 18S7,  he  got  into  a  difficulty  and  went  to  Charlotte, 
and  on  the  4th  of  August,  1888,  witness  met  Thomas  Hanes 
and  carried  him  home  in  his  wagon;  that  Hanes  then  lived 
at  his  father's  until  about  September  29th,  1888,  working 
on  witness'  farm,  then  he  left  his  father's  in  Davidson 
Countv  and  went  off. 

J.  C.  Bessent  testified  that  at  the  November  election  he 
acted  as  challenger  at  Winston  box  for  the  plaintiff  Boyer, 
and  generally  for  the  Democratic  ticket,  and  H.  R.  Starbuck 
acted  £is  Republican  challenger.     Witness  kept  up  closely 
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with  all  the  voters,  and  challenged  only  for  his  side.  Thomas 
Hanes,  a  young  colored  man,  offered  to  vote  early  in  the 
morning,  and  was  challenged  by  witness.  He  was  a  Strang 
man,  and  did  not  live  in  Winston.  He  returned,  and  was 
permitted  to  vote.  Witness  cannot  swear  that  be  saw  every 
name  on  his  ticket,  nor  does  he  know  that  every  colored 
voter,  with  a  few  exceptions  well  known  to  witness  (none  of 
which  exceptions  mentioned  by  the  witness  are  embraced  in 
the  names  in  this  statement),  got  their  tickets  from  a  certain 
table  where  Teague  tickets  only  were  handed  out,  and  from 
Teague's  recognized  agents,  and  came  down  the  line  within 
the  ropes  and  voted. 

Frank  Johnson,  witness  for  the  defendant  for  other  pur- 
poses, upon  cross-examination  stated  that  he  handed  out 
Teague  tickets  all  day;  that  Teague  had  a  table  near  the 
head  of  the  line  with  Teague  tickets  on  it;  that  colored  voters 
got  their  tickets,  fell  into  line  about  three  deep  and  passed 
down  the  ropes  to  the  window  where  the  voting  was  done. 
Several  other  witnesses,  upon  cross-examination  by  the  plain- 
tiff, testified  that  they  had  not  seen  Thomas  Hanes,  Frank 
Fowler,  Ed.  Davis,  Thomas  Lee  or  Bob  Moore  in  Winston 
since  the  election. 

As  to  Frank  Fowler,  poll  books  show  that  he  voted  in 
Winston,  number  102. 

J.  C.  Bessent  testified  that  he  saw  him  vote  for  Teague; 
that  he,  Bessent,  was  town  tax  collector  in  Winston,  and  had 
been  for  many  j^ears;  thwt  he  was  well  acquainted  with  the 
people,  white  and  colored  ;  that  he  know  nearly  all  the  col- 
ored people  in  Winston;  made  it  a  special  business  to  keep 
up  with  them  in  order  to  save  taxes.  He  knew  that  Frank 
Fowler  voted  at  the  election  for  Teague.  Never  saw  him  in 
Winston  until  a  few  months  before  the  election,  and  that  he 
was  never  there  before.  Never  gave  in  or  paid  taxes  that 
year  in  Winston  ;  thinks  he  came  from  Virginia.  The  day 
following  the  election,  witness  saw  him  buy  a  railroad  ticket 
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to  Clarksville,  Va.     He  left  that  evening  on  the  train,  and 
has  never  been  in  Winston  since. 

As  to  Thomas  Lee,  poll-books  show  that  he  voted  in  Win- 
ston, number  577. 

J.  0.  Bessent  testified  that  he  saw  him  vote  for  Teague ; 
that  he  knew  him;  that  he  was  a  young  looking  negro. 

John  G.  Young,  Registrar  for  Winston  precinct,  testified 
that  Thomas  Lee  came  to  him  to  register;  that  he  was  a 
young  looking  negro,  and,  on  account  of  his  very  youthful 
appearance,  he  examined  him  as  to  his  age.  Thomas  Lee 
lold  witne&s  that  he  was  born  in  October,  18G8;  witness  told 
him  he  was  not  twenty-one,  and  refused  to  register  him. 
Afterwards  a  party  unknown  to  witness  brought  him  back, 
and  stated,  on  oath,  that  he  was  twenty-one,  and  witness 
registered  him.  His  aj)pearance  indicated  that  he  was  not 
twentvone. 

As  to  George  Foy,  poll-books  shDW  that  he  voted  in  Win- 
ston, number  1016. 

A.  Stewart  testified  that  he  knew  George  Foy  in  Rocking- 
ham County.  Shortly  before  the  election  in  1888,  witness 
met  George  Foy  in  Winston,  and  asked  him  where  he  lived. 
Foy  said  he  lived  in  Rockingham  Count}  on  the  Webster 
place;  that  his  home  w«s  with  his  father  in  eaid  county; 
that  he  had  been  working  in  the  factory ;  that  the  factory, 
had  stopped,  but  that  he  was  not  going  home  until  after  the 
election.  After  the  election  he  did  go  to  Rockingham 
Countv. 

George  Foy  was  examined  as  a  witness,  and  testified  that 
he  voted  for  Teague;  that  he  came  from  Rockingham 
County  in  the  summer,  to  work  in  the  factory,  and  always 
went  back  when  the  factory  stopped  work.  On  cross-exam- 
ination by  the  defendant,  witness  stated  :  "  I  consider  Win- 
ston my  home  and  go  to  Rockingham  to  see  my  parents." 

As  to  N.  L.  Young,  the  poll-books  show  that  he  voted  in 
Winston,  No.  584.     Being  called  by  plaintiff,  Young  stated 
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l(7nston  iti  the  summer  of  1887,  on  a  visit: 
tb»^^^ ^r^j-i  m^'  and  left;  that  he  was  raised  in  South 
/^^^/   .,;^  came  to  Charlotte,  N.  C,  in  January,  1885. 


^^^^^     ^pasioTQdi  around,"  preaching  in  Charlotte,  States- 


tbHt  he 


jj,  0(1  other  places,  having  no  settled  home;  that  in 
r' lU^O'^  iS87,  his  wife  died  in  Chester,  S.  C. ;  at  Christmas, 
,vsr  /je  came  to  Winston  to  live;  that  he  remained  here, 

^y^cept  once  in  1888,  when  he  returned  to  Chester,  S.  C,  to 

gpe  one  of  his  children,  who  was  sick ;  that  he  vot^d  for 
feague. 

Giles  Bason,  colored,  was  introduced  as  a  witness  by  de- 
fendant for  some  other  purpose,  and,  on  cross-examination 
by  plaintiff, stated  that  he  had  lived  in  Winston  a  longtime, 
and  was  well  acquainted  with  the  colored  people  in  it;  that 
N.  L.  Young  did  not  come  to  Winston  until  the  summer  of 
1888,  after  electioneering  had  commenced  ;  that  he  had  not 
seen  him  in  Winston  until  about  that  time,  when  he  first 
saw  him  in  the  church  as  a  preacher. 

As  to  Ed.  Davis,  the  poll-books  show  that  he  voted  in 
Winston,  No.  219 

Gnen  Williams,  Chief  of  Police  in  Danville,  Virginia, 
testified  by  deposition  that  he  knew  Ed.  Davis,  a  c(d(reii 
man;  that  up  to  about  the  first  of  1888,  he  resided  in  Dan- 
ville, Virginia,  and  was  often  in  jail  there.  That  between 
Christmas,  1887,  and  the  Spring  of  1888  (witness  not  Ijeing 
certain  as  to  the  exact  day),  he  left  Danville;  be  returned 
the  following  fall  or  winter  of  1888,  and  stated  in  the  pres- 
ence of  witness  that  he  had  been  over  to  Winston.  Said 
deposition  is  sent  as  part  of  this  statement.  No  objection 
was  made  to  the  reading  the  part  of  said  deposition  above 
quoted. 

Frank  Johnson,  upon  cross  examination  further  stated, 
without  objection,  in  addition  to  what  is  set  forth  elsewh«  re. 
that  the  colored  voters  got  to  the  polls  as  soon  as  they  were 
opened,  and  they  got  their  tickets  from  the  table  where  the 
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Tcague  tickets  were  distributed,  and  filled  the  ropes  back 
about  three  deep,  crossed  close  together,  for  a  distance  of 
about  one  hundred  feet,  nearly  to  the  outside  gate  of  the 
court-house  square.  The  registration  showed  that  Ed.  Davis 
was  registered  as  "  Ed.  Davis,  Colored." 

The  poll-book  of  Abbott's  Creek  township  showed  that 
Charles  Yokely  voted,  No.  100.  William  Clinard  testified 
that  he  saw  Yokely  vote  for  Teague  at  the  election  in  No- 
vember, 1 888.  Landon  Charles  testified  that  Charles  Yokely's 
father  lived  in  Davidson  County;  that  in  the  Spring  of  1887, 
Charles  Yokely  rented  land  from  witness, in  P^orsyth County; 
that  he  came  to  his  home  to  make  a  crop,  and,  while  there, 
married  in  the  summer  of  1888.  Charles  Yokely  and  his 
wife  moved  back  to  Davidson  Countv  and  lived  with  his 
father;  that  Yokely  did  not  return  to  Forsyth  County  until 
the  latter  part  of  October,  1888,  when  he  rented  land  for 
another  crop. 

Randall  Bodenhammer  testified  that  in  October,  1888,  he 
rented  Charles  Yokely  a  piece  of  land;  Yokely  then  lived 
in  Davidson  County;  he  rented  from  me  in  Forsyth  County 
on  October  2d,  1888,  and  moved  over  from  Davidson  between 
the  10th  and  20th;  he  told  me  before  the  election  that  he 
had  a  great  mind  to  register  in  Forsyth  County. 

As  to  Creed  Hairston,  the  Salem  poll-books  siiow  that  he 
voted,  No.  237. 

William  Reynolds  testified  that  he  knew  Creed  Hairston ; 
he  works  generally  from  April  till  November  in  Reynolds* 
factory ;  he  lives  in  Stokes  County  and  has  a  house  in  W^alnut 
Gove,  and  goes  home  every  winter. 

Creed  Hairston  testified:  "I  live  in  Walnut  Cove,  Stokes 
County,  and  have  for  several  years;  I  came  from  there  this 
morning;  had  a  house  in  1888;  sold  it  this  year  after  my 
mother  died;  I  work  iicrc  in  summer  and  board  in  Salem 
with  my  brother.  I  was  raised  in  Stokes  County,  and  alwaj'S 
made  that  my  home."     On  cross-examination  by  defend- 
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ant,  he  said  that  at  the  time  he  registered  he  considered 
Salem  his  home,  and  boarded  with  a  relative  in  Salem  at 
that  time. 

As  to  James  Brown,  Dr.  Kerner  testified  that  he  saw 
James  Brown  vote  at  Kernersville  precinct  for  Teague. 
Witness  had  been  a  practicing  physician  in  that  township 
for  forty  years;  never  saw  James  Brown  in  the  precinct 
until  he  applied  to  vote,  and  has  never  seen  him  since  ibe 
election,  and  he  challenged  him  on  the  ground  of  non-resi- 
dence. Brown  stated  that  he  came  from  Virginia;  that  his 
wife  was  there,  but  that  lie  had  had  a  letter  to  show  she  was 
dead;  he  went  away  and  brought  a  letter  postmarked 
Reidsville,  N.  C.;'and  the  letter  w'as  road  at  the  polls  and 
contained  a  statement  that  his  wife  was  dead  and  someone 
else  in  jail,  and  lie  could  return  home. 

Frank  Davis  was  afterwards  celled  bv  the  defendant  and 
testified  that  Brown  had  lived  in  Kernei^ville  four  vears; 
that  he  worked  on  the  milroad,  and  since  the  election  was 
off  in  the  eastern  part  of  this  State  working  on  the  railroad. 
On  cross-examination  witness  was  unable  to  state  where, 
in  Kernersville,  Brown  had  livcd  during  the  four  \ears. 

As  to  Bob  Moore,  poll-bocks  s^howed  that  he  voted  in 
Winston,  No.  819. 

J.  C.  Bessent  testified  that  Bob  Moore  was  a  crippled 
negro;  that  just  before  the  election  Moore  told  him  that  he 
lived  in  Stokes  County,  and  paid  his  taxes  there;  he  bad 
not  been  seen  in  Winston  since  the  election.  Witness  saw 
him  vote  for  Teague. 

John  G.  Young  testified  that  Bob  Moore  told  him  before 
the  election  that  his  home  was  in  Stokes  County. 

As  to  WMlliam  Holmes,  Thomas  B.  Roberts  testified  that 
he  knew  William  Holmes,  colored;  saw  him  vote  in  Louis- 
ville township,  in  the  election  of  1888,  for  Teague;  that  in 
the  Spring  of  1888,  Holmes  staid  a  week  or  two  in  the 
township,  but  went  away  to  work  on  the  railroad.    A  week 
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or  two  before  the  election  he  first  moved  his  family  into  the 
township;  they  remained  until  after  the  election  and  lived 
half  a  mile  from  witness.  Shortly  after  the  election  they 
all  left,  and  witness  has  not  seen  them  since.  A  few  days 
before  the  election,  witness  a^ked  Holmes  if  he  was  going 
to  the  speaking  that  day.  Holmes  said  "No;"  that  he  did 
not  care  to  go,  as  he  could  not  vote  here;  that  he  had  to  go 
to  Salisbury,  where  his  home  was,  to  vote.  Witness  further 
testified  thai  three  or  four  years  before  the  election,  Holmes 
was  married  in  Louisville  township,  and  moved  his  wife  to 
Salisbury. 

Wherever  the  words  **  voted  for  Teague"  are  used,  the 
meaning  is,  that  the  vote  was  cast  for  the  defendant  at 
the  election  in  November,  1888,  for  Sheriff  of  Forsyth 
County. 

The  above  is  the  testimony  as  contended  for  and  argued 
to  the  jury  by  plaintiff.  The  defendant  denied  that  the 
witnesses  had  so  testified.  Counsel  disagreeing  as  to  the  state- 
ment of  the  witnesses,  the  Court  declined  the  defendant's 
23d  prayer  for  instruction,  so  far  as  it  relates  to  the  voters 
named  in  this  statement,  and  left  it  to  the  jury  to  say 
how.  the  matter  was  as  per  written  charge.  The  presiding 
Judge  declares  the  testimony  was  substantially  as  herein  set 
forth. 

Messrs.   C  B.  Woison,  J.  C.  Buxton  and  It.  B.  Glenn,  for 
plaintiff.     . 
MeRi^r.^.  W,  &  Ball  and  L.  M,  Scott  for  defendant. 

Avery,  J. — after  stating  the  facts:  The  motion  made  at 
the  Febiuary  Term,  1889,  to  compel  the  plaintiff  to  file  a 
bill  of  particulars,  rested  upon  the  ground  that  the  second 
paragraph  of  the  original  complaint  was  not  sufficiently 
dffinite.     The  section  referred  to  was  as  follows: 
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**  2.  That  the  relator  John  Bover  at  said  election,  as  he  is 
informed  and  believes,  received  a  majority  of  all  the  legal 
votes  cast,  and  was  duly  elected  to  fill  the  said  oflSce  of 
Sheriff  of  said  county  for  the  said  term  of  two  year?,  but 
notwithstanding  the  relator  received  said  majority  of  the 
lawful  votes  cast  and  was  dulv  elected  to  said  office,  the 
defendant  M.  E.  Teague,  against  the  protest  of  the  relator 
and  against  his  consent,  has  been  unlawfully  inducted  ioto 
said  office,  and  now  unlawfully  usurps  the  office  to  which 
the  relator  w^as  elected  and  is  wrongfully  and  unlawfully 
holding  the  same  and  receiving  the  profits  and  emoluments 
thereof,  which  rightfully  belong  to  the  relator." 

The  plaintiff  thereupon  amended  his  complaint  by  sub- 
stituting in  place  of  said  paragraph  the  following: 

"  2.  That  the  relator  John  Boyer,  at  said  election,  as  he  is 
informed  and  believes,  received  a  majority  of  all  the  legal 
votes  cast,  and  was  duly  elected  to  the  office  of  Sheriff  of 
Forsvth  Countv  for  the  said  term  of  two  vears,  but  not- 
withstanding  the  relator  received  a  majority  of  the  voles 
cast  by  legally  qualified  voters  of  said  county,  a  large  num- 
ber of  votes  were  cast  for  the  defendant  at  the  various  pre- 
cincts in  said  county  by  persons  who  were  not  qualified 
voters  in  said  respective  voting  precincts  and  townshif>s, 
and  were  received  and  counted  by  the  poll-holders.  Some 
of  said  votes  were  cast  by  persons  who  were  not  residents  of 
the  townships  and  voting  precincts  wherein  they  voted: 
others  by  persons  who  were  non-residents  of  the  State: 
others  by  minors;  others  bj^  persons  disqualified  by  crime 
under  the  laws  of  the  State;  others  who  were  not  legally 
registered ;  a  large  majority  of  which  illegal  and  fraudu- 
lent votes  were  cast  in  the  Winston  township,  and  those 
townships  adjacent  thereto.  That  the  number  of  votes 
thus  received  and  counted  against  the  relator,  as  the  relator 
is  informed  and  believes,  greatly  outnumber  the  majority 
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by  which  the  defendant  was  declared  by  the  canvassing 
board  to  have  been  eUcted." 

After  the  amended  complaint  had  been  filed,  his  Honor, 
Judge  Philips,  presiding  at  that  term,  in  the  exercise  of  his 
discretion,  denied  the  motion  requiring  the  plaintiff  to  file 
a  bill  of  particulars.  The  refusal  of  the  Court  to  compel  the 
filing  of  a  more  specific  statement  of  the  grounds  of  relief 
asked  by  the  relator,  gives  rise  to  the  first  exception,  and 
the  second,  third  and  seventh  involve  substantially  the  same 
point. 

At  October  Term,  1889,  before  Hon.  John  A.  Gilmer,  Judge 
presiding,  the  defendant  submitted  the  following  motion,  in 
writing : 

"The  defendant  moves  for  specifications  to  bo  furnished 
by  the  plaintiff,  to  include  the  following  points: 

"1.  The  names  of  alleged  illegal  voters  relied  upon  by 
plaintiff  to  reduce  the  defendant's  majority. 

"2.  The  precincts  in  which  such  alleged  illegal  votes  were 
cast. 

"3.  The  specific  act  relied  on  by  the  plaintiff  in  each 
instance." 

Thereupon,  his  Honor  made  the  following  order: 

"That  the  parties  furnish  to  each  other  bills  of  particulars, 
giving  the  following  notices: 

"1.  The  number  of  illegal  votes  cast,  and  for  whom  cast. 

"2.  The  grounds  of  illegality  of  each  respective  class  of 
illegal  votes. 

"3.  When  and  where  polled." 

The  defendant  excepted  to  the  foregoing  order  because  it 
did  not  furnish  the  full  relief  demanded.  [Error  and  Excep- 
tion No.  2.] 

On  the  2oth  day  of  November,  1889,  the  defendant  served 
upon  the  plaintiff  the  following  notice  of  motion: 

"7b  the  plaintiff :  Take  notice,  that  at  the  next  special  or 
regular  term  of  said  Superior  Court  to  be  held  in  said  county, 
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the  defendaut  will  move  the  Court  to  require  the  plainlilTto 
further  amend  the  complaint,  as  follows: 

"1.  To  allege,  specifically  and  particularly,  the  ground  of 
complaint  against  the  validity  of  the  election  mentioned  in 
the  complaint,  and  against  each  voter. 

"2.  To  state,  particularly,  the  names  and  number  of  per- 
sons who,  it  is  alleged,  have  been  counted  as  voters, and  who 
ought  not  to  have  been  so  counted. 

"3.  The  specific  act  relied  on  by  the  plaintiff  in  each  case, 
and  the  name  of  each  voter  to  be  attached,  and  the  precinct 
in  which  he  voted. 

"Such  motion  will  be  made  unless  the  plaintiff  so  amends 
the  complaint  and  files  a  copy  in  the  office  of  the  Clerk  of 
said  Court,  or  a  copy  thereof  be  served  upon  the  defendant, 
within  twenty  days  after  the  service  of  this  notice;  or, unless 
the  information  required  by  such  amendments  be  furnished 
to  the  defendant,  in  writing,  within  said  twenty  days." 

A  special  term  of  the  Superior  Court  of  Forsyth  County 
was  appointed  by  Hon.  Daniel  G.  Fowle,  Governor,  to  be 
held  on  the  6th  day  of  January,  1890. 

This  case  was  called  on  Wednesday,  the  8th  day  of  Janu- 
ary, during  the  said  special  term ;  wliereupon,  the  defendant, 
pursuant  to  the  last-named  notice,  moved  the  Court  that  the 
plaintiff  be  required  to  amend  the  complaint  in  accordance 
with  the  demand  in  said  notice  contained. 

The  motion  of  defendant  was  denied  in  the  following 
terms: 

*'The  Court  having  declined  to  grant  defendant's  motion 
for  an  order  to  amend  the  complaint,  the  defendant  prayed 
an  appeal  and  asked  that  the  Court  slay  the  trial  until  said 
appeal  be  heard.  Declined  by  the  Court.  Exception  by 
defendant.''     [Error  and  exception.] 

The  general  provision  of  The  Code  (§  259)  is,  that  "the 
Court  may,  in  all  cases,  order  a  bill  of  particulars  of  the 
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claim  of  either  party  to  be  furnished."  When  a  complaint 
contains  a  statement  of  facts  that  constitutes  a  cause  of 
action,  according  to  the  establi-hed  principles  of  law,  the 
responsibility  rests  upon  the  trial  judge,  in  the  exercise  of  a 
sound  discretion,  to  determine  whether  more  specific  and 
detailed  statements  of  facts,  when  demanded  by  either  of  the 
parties  to  the  action,  should  be  required  to  prevent  surprise 
or  prohibited  to  avoid  confusion  and  prolixity  in  the  trial. 
ElecHon  Ca8(8,  65  Penn.  State  Rep.,  p.  35;  Tilton  v.  Biccher^ 
59  N.  Y.,  183.  When,  therefore,  the  relator  alleged  in  his 
complaint  that  a  sufficient  number  of  illegal  votes  had  been 
cast  for  the  incumbent  in  Forsvth  Countv,  and  counted  for 
him  in  the  computation  upon  which  his  prima  facie  »ight  to 
the  dffice  depended,  to  change  the  result  if  the  illegal  voters 
liad  been  denied  the  privil-  ge  of  exercising  the  elective  fran- 
chise, his  statement,  if  proven,  would  have  established  his 
right  to  the  judgment  demanded.  Yearby  v.  Snoiu,  107  Penn. 
St.,  183;  State  v.  MasTtiy  14  La,  Ann.,  505;  Halstead  v.  Roden, 
27  W.  Va.,  806.  The  corrective  power  of  the  presiding  Judge 
to  set  aside  a  verdict  for  surprise^  would  have  given  the 
defendant  additional  security  if  it  had  actually  appeared 
that  he  was  misled  in  making  his  i)reparation  to  meet  the 
testimony  offered  for  the  relator.  We  think  that  when 
Judge  Gilmer  required  the  relator  to  give  the  aggregate 
number  of  illegal  votes  alleged  to  have  been  cast  for  the 
defendant,  the  grounds  upon  which  the  charges  of  illegality 
were  based  as  to  each  class,  and  when  the  votes  w^ere  polled, 
the  defendant  could  not  claim,  as  of  right,  a  fuller  and  more 
definite  specification  of  what  the  relator  expected  to  prove. 
Brightley's  L.  C.  E ,  [).  334;  Wheat  v.  Roysdale,  27  Indiana, 
201;  ibid,  102. 

In  trying  the  title  to  an  office  which  involves  the  preser- 
vation of  the  purity  of  elections  and  the  protection  of  the 
popular  right  of  suffrage,  public  policy  and  intrinsic  justice 
alike  forbid  that  a  Judge,  vested  with  important  discretion- 
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ary  powers,  should  exercise  them  in  such  manner  as  to  per- 
mit so  grave  a  question  to  degenerate  into  a  technical  con 
test  as  to  the  correct  spelling  of  the  name  of  an  obscure 
tramp,  with  a  convenient  supply  of  alias  surnames,  or  to 
allow  an  incumbent  to  enjoy  the  fruits  of  his  fraudulent 
practices,  because  a  relator  could  not  induce  an  unwilling 
witness  to  disclose  the  true  name  of  an  individual  who  liad 
been  one  of  the  instruments  used  in  its  perpetration,  until 
the  information  could  be  extracted  from  him  on  his  exami- 
nation under  oath.  It  is  sufficient,  where  there  are  no 
restrictive  statutes  changing  the  general  principle,  that  the 
contestant  for  an  office  should  notify  the  contestee  in  his 
complaint  of  the  nature  of  the  objections  made  to  the  valid- 
ity of  the  election,  and  it  then  rests  with  the  latter  to  show 
the  Court,  on  a  motion  to  require  more  definite  information, 
that  he  cannot  prepare  his  defence  w^ithout  incurring  unnec 
essary  expense,  or  at  all,  if  certain  specifications  of  the  con- 
testant's ground  should  not  be  made.  Shields  v.  Hoicard,  16 
Ohio  St.,  184;  Griffin  v.  Wall,  32  Ala.,  150:  Hadley  v.  Gui- 
ridge.  58  Indiana,  302;  O'Gormon  v.  Richter,  31  Minn.,  25. 
We  fail  to  find  the  rigid  rule,  that  a  contestant  of  an  election 
in  a  notice  on  a  f)leading  should  be  required  to  give  the 
contestee  the  name  of  every  alleged  illegal  voter,  as  to  whom 
he  proposes  to  offer  proof,  approved  in  any  of  the  States, and 
it  seems  now  to  be  enforced  only  in  obedience  to  the  letter 
of  a  statute  requiring  it  in  some  States,  as  in  Missouri. 
Kreitz  v.  Behnesmeyer,  25  111.,  141.  The  question  involved 
in  the  decis?ion  of  Rigsbee  v.  Durham^  99  N.  C,  341,  was  very 
different  from  that  presented  in  this  case.  There  the  plain- 
tiff alleged  in  general  terms  that  a  majority  of  the  qualified 
voters  did  not  vote  for  the  school,  and  stated  as  a  reason  that 
the  defendant  Commissioners  had  improperly  stricken  from 
the  registration  books  the  names  of  one  hundred  and  eighty 
voters,  and  if  those  names  were  restored  the  number  cast  in 
favor  of  the  school  would  not  constitute  a  majority  of  the 
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whole  registration  list.  Evidence  was  heard  upon  an  issue 
framed  as  to  the  legality  of  striking  off  said  names  (see  p. 
345),  and  the  plaint'ff  submitted  to  judgment  of  nonsuit, 
because  the  Court  held  that  the  testimony  offered  did  not 
tend  to  show  that  any  persons  whose  names  were  stricken  off 
were  legal  voters.  The  judgment  below  was  sustained  in 
this  Court.  It  appears,  therefore,  that  the  Judge  in  that 
case  allowed  an  issue  to  be  submitted  upon  a  much  more 
vague  and  indefinite  statement  than  we  have  in  the  case 
before  us. 

The  test  laid  down  in  SkerritVs  case  (2  Pars.  Pa.,  509)  was, 
whether  the  facts  set  forth  are  such  that,  if  true,  it  would  be 
the  duty  of  the  Court  to  vacate  the  election  or  declare 
another  person  than  the  one  returned  to  have  been  duly 
elected.  McCrary  on  Elec,  §  402.  But  it  seems  that  the 
rule  was  relaxed  by  the  Supreme  Court  of  that  State  in  later 
cases.     Gibbons  v.  Sheparii,  supra. 

The  Code  (§§1722  to  1730.  both  inclusive)  prescribes  the 
mode  of  selecting  and  drawing  and  the  qualifications  of  jurors 
Special  provision  i^  made  in  section  1731  for  the  drawing  of 
jurors  for  special  terms  by  the  Commissioners.  But  the 
Sheriff  is  not  required  to  act  in  any  case  except  where  the 
Commissioners  neglect  to  draw  the  jury,  and  then  the  duty 
devolves  (under  §  1732)  upon  him,  the  clerk  of  the  Board  of 
Commissioners  and  two  Justices  of  the  Peace.  A  special 
term  of  the  Court  had  been  called  when  this  case  had  been 
at  issue  for  several  terms,  and  perhaps  with  the  trial  of  it 
particularly  in  view.  We  find  the  Sheriff  officiously  taking 
charge  of  the  drawing  for  that  term,  and  receiving  the  scrolls 
as  they  were  drawn  by  a  boy,  calling  the  name  without  sub- 
mitting more  than  two  or  three  to  the  inspection  of  any 
other  person,  and  passing  them  into  a  locked  box.  It  was 
the  duty  of  the  Commissioners  to  supervise  the  taking  out 
of  the  senilis  and  depositing  them  in  tlie  other  box.  While 
his  Honor  did  not  find,  and  had  no  means  of  knowing,  that 
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there  was  actual  fraud  on  the  part  of  the  defendant,  it  is 
plain  that,  by  his  improper  interference  with  the  duties  of 
others,  he  had  the  opportunity  and  the  temptation  to  perpe- 
trate a  fraud  upon  the  relator  with  but  the  remotest  chance 
of  detection.  The  fact  that  one  name  that  ought  to  have 
been  in  box  No.  2  was  again  found  in  No.  1  strongly  sug- 
gests some  irregularity  or  tampering  with  the  names  hy 
some  one.  Challenges  to  the  array  are  exceptions  to  the 
wl.ole  panel,  and  are  generally  founded  on  a  charge  of  par- 
tiality or  gome  default  of  the  Sheriff  or  other  officer  \vho 
summoned  them.  Sinfe  v.  Mvrph,  Winston  (N.  C),  129; 
3  Blackst.  Com.,  359;  Abbotts  Law  Dictionary  (challenge). 
Tlie  action  of  his  Honor  was  founded  upon  the  idea,  not 
that  there  was,  but  that  there  might  have  been,  fraud  on  the 
part  of  the  defendant,  and  that  the  opporiunity  was  afforded 
him  by  officiously  intermeddling,  when  a  man  who  had  a 
proper  sense  of  propriety  and  wished  to  avoid  the  appear- 
ance of  evil  would  have  refused,  if  requested,  to  take  any 
part  in  the  drawing. 

When  the  array  had  been  set  aside,  the  defendant  moved 
the  Court  to  have  another  jury  drawn,  under  the  provisions 
of  section  1732,  but,  so  foou  as  they  were  drawn,  challenged 
the  array,  and  the  Court  set  it  aside  also  on  his  inolion. 
The  Judge  then  appointed  one  S.,  under  ihe  provisions  of 
chapter  441,  Laws  of  1889,  which  authorizes  the  appointment 
of  some  suitable  person  by  the  Judge  to  summon  a  jury  from 
the  by-slanders  when  tie  Sheriff  is  a  party  or  has  an  indi- 
rect interest  in  the  action  to  be  tried.  The  Legislature  has 
thus  given  its  sanction  to  ihe  idea  that  seemed  to  haveoper- 
ated  upoix  the  Judge's  mind  in  first  discharging  the  whole 
])anel. 

But  it  is  insisted  that  the  summoning  of  jurors  de  cirnm- 
biaiUibvs  is  a  mode  of  supi)lementing  a  jury  insuflScient  in 
numbers  to  discharge  the  businesss,  but  that  a  Court  has  no 
power,   when   all  summoned  as  regular  jurors  under  any 
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other  provision  of  the  law  liave  been  discharged,  to  create 
the  whole  panel  by  an  order  for  a  special  venire,  unless  some 
statute  authorizes  that  course  to  be  pursued.  The  direct 
provisions  of  the  various  statutes  had  been  resorted  to  in 
vain  to  procure  a  jury  of  good  and  lawful  men  to  try  this 
cau-e.  Blackstone,  in  his  Commentaries  (Vol.  3,  p.  3(54), 
says:  "If,  by  means  of  challenges  or  otlier  cause,  a  sufficient 
number  of  unexceptionable  jurors  doth  not  appear  at  the 
trial,  either  party  may  pray  a  tales.  A  tales  is  a  supply 
of  such  men  as  are  summoned  on  the  first  panel  in  order  lo 
make  up  the  deficiency."  This  rule  was  founded  upon  a 
construction  given  by  the  Courts  to  the  old  Englisli  statutes 
in  reference  to  a  tales  de  circinnstnntihus.  But  our  CodCj  af  er 
giving  in  detail  the  methods  of  drawing  jurors,  provides,  in 
section  1733,  in  order  "that  there  mav  not  be  a  defect  of 
jurors,  the  sheriff  shall,  by  order  of  the  Court,  summon  from 
day  to  day  of  the  by  standers,  other  jurors,  being  freeholders 
within  the  county  where  the  Court  is  held)  to  serve  on  the 
petit  jury,  and  on  any  day  the  Court  may  discharge 
those  who  have  served  the  preceding  day,"  ttc.  If  ihere  is 
not  an  inherent  power  in  a  Court,  under  the  common  law, 
to  provide  for  the  summoning  of  a  venire  in  order  to  avoid 
a  failure  to  administer  the  law  where  ^tlie  officers,  by  their 
dereliction  of  duty,  have  failed  to  select  a  jury,  or  by  their 
conduct  have  made  it  apparent  that  there  was,  or  possibly 
that  there  might  have  been,  fraud  in  the  selection  of  the 
panel  returned,  the  section  of  The  Code  last  cited  (1733) 
was  evidently  intended  to  give  the  Court,  by  necessary 
implication,  the  power  to  meet  any  such  emergency,  by 
requiring  the  Sheriff  (for  whom  the  act  of  1(SS9  allows  the 
Court,  in  cases  like  this,  to  appoint  a  substiuite)  to  summon 
freeholders  of  the  county.  Perhaps  a  different  rule  might 
prevail  were  a  judge,  through  mere  caprice,  or  upon  insuf- 
ficient grounds,  to  discharge  the  whole  panel  before  ordering 
the  summoning  of  t^les  jurors.     Thompson  &  Merriam  on 
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Juries,  §  81.  But  here  the  first  panel  was  set  aside  for  reasons 
that  we  hold  sufficient,  and  the  second,  on  motion  of  the 
party  who  seeks  to  take  advantage  of  the  allowance  of  his 
own  motion,  to  adjourn  the  Court  and  hold  the  oflSce  of 
which  he  is  the  incumbent.  The  suggestion  that  the  act  of 
1889  was  passed  after  this  action  was  brought,  and  that  it 
would  be  unconstitutional  to  resort  to  its  provisions  in  pro- 
curing a  jury  in  the  trial  of  pre-exisiing  suits  is  not  sup- 
ported by  reason  or  authority.  The  Legislature  have  the 
right  to  alter  the  remedy,  provided  it  is  not  destroyed  or 
impaired.  The  evident  object  in  passing  the  act  of  1889  was 
to  prevent  possible  fraud,  on  the  part  of  a  Sheriff,  in  the 
selection  of  jurors  to  try  an  action  to  which  he  is  a  parly,  or 
in  which  he  has  an  interest. 

The  qualification  of  an  elector  under  our  Constitution 
depends  upon  the  questions  whether  he  was  born  in  ihe 
United  States  or  has  been  naturalized,  is  twenty-one  years 
old,  has  resided  in  the  State  twelve  months,  and  in  the 
county  in  which  he  proposes  to  vote  ninety  days,  and  shall 
have  registered  in  the  township  or  voting  precinct  in  which 
he  proposes  to  vote,  according  to  law.  Constitution,  Art  6, 
sections  1  and  2. 

The  person  must  have  come  into  the  State  a  year  before 
the  election,  or  have  been  domiciled  within  it  for  twelve 
months  after  forming  the  purpose  to  remain,  in  order  lo 
constitute  him  a  resident,  and  the  same  intent  must  be  con- 
current with  the  actual  occupation  of  a  domicile  in  the 
county  in  order  to  entitle  him  to  the  rights  of  an  elector 
within  its  limits.  The  qualification  of  one  who  has  a  dom- 
icile in  the  State,  except  where  the  law  makes  certain  acts 
conclusive  evidence  in  determining  where  it  is,  must  ofleu 
depend  solely  upon  the  intent  which  is  known  only  to  him. 
or  upon  his  age,  which  often  cannot  be  actually  ascertained 
except  from  family  records,  not  accessible  to  others,  or  from 
his   statements.     The   lives  and  fortunes  of  men  are  con- 
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stantly  made  to  depend  upon  their  declarations,  used  as 
evidence  of  the  existence  of  malice  or  of  fraud,  as  motives 
controlling  their  conduct,  and  we  see  no  sufficient  reason 
why  the  declarations  of  a  person  and  such  circumstantial 
evidence  as  tends  to  show  his  intent  in  so  far  as  it  is  mate- 
rial in  determining  whether  he  is  a  qualified  voter,  should 
not  be  heard  in  the  adjudication  of  his  rights  as  an  elector, 
or  in  passing  upon  an  issue  which  involves  the  question 
whether  he  was  a  qualified  voter.  The  declarations  of  a 
voter  as  to  his  qualifications,  generally,  if  made  at  the  time 
of  voting,  are  competent  as  a  part  of  the  res  gcslii^  and  if 
not  contemporaneous,  but  made  previously,  are  admissible, 
if  such  declarations  are  in  disparagement  of  his  right  as 
an  elector,  because  thej^  are  against  his  interest,  and  he  is  con- 
sidered as  represented  by  the  party  for  whom  his  suffrage  was 
cast.  Taylor,  in  his  Work  on  Evidence  (vol.  1,  sec.  080), says: 
"On  this  ground  (because  the  declarant,  though  not  a  party, 
is  interested  in  the  subject-matter  of  the  suit)  it  has  been 
repeatedly  held  on  the  trial  of  election  ])etitions  that  the 
declarations  of  voters  against  tlieir  own  votes,  whether 
made  befoie  or  after  the  votes  were  given,  and  even  though 
invalidating  their  own  votes  on  the  ground  of  their  having 
received  bribes,  are  admissible  in  evidence,  for  in  a  scru- 
tiny  each  case  is  considered  a  separate  cause,  in  which  the 
supporter  of  the  vote  under  discussion  and  the  voter  are 
parties  on  one  side,  and  the  opposers  of  the  vote  are  the 
parties  on  the  other." 

The  rule  as  stated  generally  and,  as  we  think,  correctly, 
by  the  Courts  in  this  country,  is,  that  after  first  showing  that 
a  person  voted  against  a  contestant,  or  offering  testimony 
tending  to  show  that  he  so  voted,  he  is  considered  a  party 
in  interest  as  against  the  latter,  and  any  declaration  show- 
ing his  want  of  qualification  to  vote  is  admissible,  like  those 
of  a  party  made  against  his  own  interest.  But  it  is  held  by 
most  of  the  Courts  in  the  United  States  that  such  declara- 
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tions,  when  made  some  time  after  the  vote  has  been  cast, 
are  not  competent.  Beardsiown  v.  Virginia,  76  111.,  34;  ihidj 
81  111.,  541;  Abbot's  Trial  E v.,  p.  750;  People  v.  Peam.Ti 
N.  Y.,  45;  Am.  Dec.  p.  268  ci  5fg.,  notes;  Paine  on  Elec, 
§  773;  French  v.  highly,  9  Ind.,  478. 

The  eighth  exception  shows  that  the  Judge  below  was 
guided  by  the  principles  we  have  announced.  It  was  as 
follows  : 

*'The  plaintiff  proved  by  a  witness  that  Bethel  Smith 
voted  for  the  defendant  at  the  election  in  November,  1888. 
Plaintiff  then  proved  the  declarations  and  ac*s  of  Bethel 
Smith,  tending  to  prove  that  his  vote  was  illegal,  and  that  he 
was  not  a  duly  qualified  voter,such  acts  and  declarations  being 
made  at  and  before  the  time  of  voting.  Objected  to  by  the 
defendant.  The  Court  overruled  the  objection  and  stated 
that  it  would  admit  the  declarations  of  an  alleged  ilUgal 
voter  made  at  the  time,  or  before  voting,  but  that  the  plain- 
tiff must  prove,  by  other  legal  evidence,  that  such  voter 
voted  for  the  defendant,  and  the  Court  would  exclude  any 
declarations  offered  by  the  plaintiff  made  by  a  voter  after 
the  election.  Exception  by  defendant.  [Error  and  excep- 
tion No.  7.] 

The  ninth  and  tenth  exceptions  are  substantially  the  same 
as  the  eighth.  Counsel,  in  discussing  these  exceptions,  fre- 
quently referred  to  the  competency  of  declarations  as  to 
intent,  bearing  upon  the  question  of  domicile.  Declarations 
accompanying  and  explaining  any  act  tending  to  throw 
light  upon  the  question  where  the  domicile  of  the  person 
making  it  was,  and  what  his  intent  as  to  residence  at  a  par- 
ticular time  when  it  was  drawn  in  question,  are  admissible  as 
explanatory  of  the  act,  and  it  is  generally  conceded  now,  that 
where  such  declarations  come  within  the  rule  already  stated, 
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as  invalidating  the  right  of  an  elector  who  makes  theuo,  to 
vote,  they  are  admissible,  even  if  not  contemporaneous  with, 
and  explanatory  of,  the  act  of  voting,  but  made  previousl)'. 
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2  Whar.  Ev.,  §  93S ;  Jacob's  Law  of  Domicile,  §  451 ;  1  Green- 
leaf  Ev.,  §  108  and  notes  (a)  and  (c);  1  Wharton's  Ev.,  §§  258 
to  268;  Brightly  Elec,  p.  113;  Abbott's  L.  Ev.,  p.  107,  and 
notes. 

An  honest  elector  who  has  observed  the  law  enjoys  the 
privilege,  which  is  entirely  a  personal  one,  of  refusing  to 
disclose,  even  under  oath  as  a  witness,  for  whom  he  voted. 
This  rule  grows  out  of  the  secret  ballot  system,  generally 
adopted  in  this  country  for  the  protection  of  the  voter  and 
the  preservation  of  purity  and  independence  in  the  exercise 
of  this  most  important  franchise.  If  an  illegal  voter  can 
claim  the  privilege  at  all,  it  is  because  he  finds  shelter  under 
the  very  different  principle  that  he  cannot  be  compelled  to* 
criminate  himself.  As  between  contestants  for  oflBce,  how- 
ever, the  testimony  of  the  elector,  if  pertinent  and  relevant,, 
is  always  admissible.  Neither  contestant  nor  contestee  are- 
called  upon  to  contend  for  the  rights  of  a  witness  who  does 
not  demand  protection,  and,  if  compelled  to  testify  against 
his  will,  it  does  not  follow  that  testimony,  competent  with- 
out objection  on  his  part,  should  not  go  to  the  jury  for  what 
it  may  be  worth.  Ptople  v.  Pearse,  supra;  McC* ary  on  Elec, 
457,  458,  459.  It  does  not  appear,  in  fact,  that  the  witness 
Winchester  made  any  objection  whatever  to  answering  the 
question.  We  are  not  to  be  understood  as  disapproving  of 
the  ruling  of  the  Judge  upon  the  abstract  question.  It 
seems  there  are  good  reasons  for  sustaining  the  rule  that 
the  Judge  who  tries  a  case  may,  in  the  exercise  of  his  dis- 
cretion, determine  certainly,  as  between  contestant  and  con- 
testee, if  there  is  any  evidence  at  all,  how  much  testimony, 
tending  to  show  the  illegality  of  a  | "articular  vote,  is  suffi- 
cient as  a  foundation  for  compelling  the  voter  to  tell  for 
whom  he  voted.  The  Judge  passes  upon  the  preliminary  evi- 
dence to  show  loss  of  papers  or  establish  a  conspiracy  before 
admitting  proof  of  contents  in  the  one  case,  and  declara- 
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tions  of  alleged  conspirators  in  the  other,  and  his  decision 
is  not  reviewable  in  the  appellate  Court. 

Where  it  does  not  appear  from  the  direct  testimouyoflhe 
voter,  or  any  other  person,  for  wjiat  candidate  he  vot^ii, 
there  is  no  reason  why  circumstantial  evidence  should  not 
beheld  competent  as  tending  to  establish  the  fact,  leaving 
the  Court  to  pass  upon  its  sufficiency  at  any  stage  of  its 
development  as  a  foundation  for  compelling  liim  to  testify, 
and  allowing  the  jury  to  determine,  upon  all  the  evidence, 
in  whose  column  of  voters  he  should  be  counted.  The  fact 
that  a  certain  f)erson  was  engaged  in  handing  out  tickets 
for  the  defendant  Teaguo,  and  fur  no  other  person,  and  that 
he  gave  tickets  to  one  Wicker  and  "voted  him,"iscompe 
tent,  and  tends  to  show  for  whom  Wicker  voted.  The 
Courts  would  not  be  ca})able  of  pussing  upon  the  relevancy 
of  such  circumstantial  testimonv,  when  offered,  if  thevdidnot 
take  notice  of  the  not  very  commendable  practice  of  supply- 
ing voters  with  tickets  and  lea<ling  them  to  the  polls,  which 
the  witness  described  as  "voting  him.*'  The  guidance  of 
reason  and  common  sense  must  be  ignored,  as  a  basis  of  ibe 
rules  of  evidence,  if  Lowerv's  conduct  were  not  held  to  be 
circumstantial  testimony  tending  to  show  how  Wicker  voted. 
McCrary  on  Elec,  §  458;  Paine  on  Elec,  §  768;  6  Am.  and 
Eng.  Ency.  of  Law,  p.  430,  and  notes. 

It  was  competent  to  show  that  a  man  who  voted  in  Betha- 
nia  township  in  Forsyth  County,  under  the  name  of  Ed. 
Conrad,  had  been  a  resident  of  Winston  in  the  spring  before 
the  election,  had  been  indicted  under  the  name  of  Ed.  Jones, 
and  had  been  convicted  and  sentenced  to  imprisonment  for 
ninety  days;  that  he  had  escaped  jail,  and  had  not  lived  in 
Bethania  township  for  two  or  three  years  before  the  eleciion, 
but  had  lived  in  Winston  township  for  that  length  of  time. 

The  identity  of  the  man  being  established,  the  record  of 
his  indictment  and  conviction  was  admissible,  not  to  dis- 
qualify him  for  crime,  but  to  prove  the  fraudulent  voting. 
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We  think  that  a  witness  is  competent  to  testify  to  a  fact  of 
the  truth  of  which  lie  says  that  he  feels  "reasonably  certain/' 
That  was  the  best  impression  of  an  eye-witness,  and  it  was 
not  necessary  that  liis  recollection  should  be  so  vivid  as  to 
exclude  all  doubt.     1  Greenleaf  Ev.,  440. 

Exceptions  Jo  and  16. — Exceptions  numbered  fifteen  and 
sixteen  are  stated  in  the  record  as  follows: 

The  defendant  next  proceeded  to  prove  by  Robert  Hall 
and  John  Watkins,  and  also  by  fifty  other  witnesses,  that 
they  were  present  at  the  electi»»n  at  Winston  precinct,  and 
were  duly  registered ;  that  they  were  in  the  line  of  voters 
and  tendered  ballots  with  the  name  of  Milton  E.  Teague 
thereon  for  Sheriff,  to  the  judges  of  election ;  that  these 
votes  were  challenged  by  challengers  at  the  polls;  that  the 
Chief  of  Police  Maroney,  when  they  were  challenged,  told 
them  to  go  and  get  their  witnesses  and  return  at  2  o'clock, 
the  time  appointed  to  hear  challenges;  that  said  Maroney 
was  in  charge  of  the  dispositions  to  preserve  order,  by 
authority  of  all  the  judges  of  election;  that  said  voters 
returned  at  2  o'clock,  but,  owing  to  the  large  number  of 
voters,  said  voters  had  no  opportunity  during  the  day  to 
have  their  challenges  tried,  and  were  thereby  prevented 
from  casting  their  votes  and  were  left  in  the  line  when  the 
polls  closed. 

The  Court  stated  that  it  would  exclude,  testimony  as  to 
how  the  voter,  or  witness,  offered  to  vote,  unless  they  actu- 
ally voted  Defendant  excepted.  [Error  and  exception. 
No.  15.] 

The  defendant  then  stated,  under  the  ruling  of  the  Court, 
that  he  would  not  actually  offer  sucli  testimony,  but  it  is 
considered  by  the  Court  as  offered.  The  defendant  excepted 
to  the  ruling.     [Error  and  exception.  No.  1(5.] 

Judge  CooLEY  says  (Const.  Lim.,  marg.,  p.  G20  and  621): 
"So  it  is  held  that  an  exclusion  of  leg^l  votes — not  fraud- 
ulently, but  through  error  in  judgment — will  not  defeat 
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an  election,  notwithstanding  the  error  in  such  case  is  one 
which  there  was  no  mode  of  correcting,  even  by  the  aid  of 
the  Courts,  since  it  cannot  be  known  with  certainty  after- 
wards how  the  excluded  electors  would  have  voted,  and  it 
would  obviously  be  dangerous  to  receive  and  rely  upon  their 
subsequent  statements  as  to  their  intentions,  after  it  is  ascer- 
tained precisely  what  effect  their  votes  would  have  upon  the 
result."  Hart  v.  Harney,  19  Howard  (N.  Y.)  Pr.  Rep.,  252; 
WehHter  v.  Byrnes,  34  Cal.,  273;  Staie  v.  Jadge,  13  Ala.,  805: 
Krietz  v.  Behrensmeyer,  125  111.,  141.  The  law,  as  stated  by 
Judge  CooLEY,  seems  to  be  in  accord  with  the  decisions  of 
the  American  Courts.  Some  of  our  legislative  bodies,  pos- 
sibly in  the  heat  of  partisan  excitement,  have  acted  upon 
a  different  principle.  We  are  the  better  satisfied  as  to  the 
propriety  and  justice  of  applying  the  rule  in  this  case  from 
a  review  of  the  other  testimony,  as  it  appears  in  the  follow- 
ing extract  taken  from  the  case  on  appeal. 

Prior  to  the  introduction  of  Robert  Hall  and  John  Wat- 
kins,  the  defendant  had  introduced  H.  X.  Dwire,  who  tes- 
tified as  follows: 

That  he  and  J.  S.  White  were  the  Republican  judges  of 
election  at  the  Winston  box,  and  C.  A.  Hall  and  B.  J.  Shep- 
herd were  the  Democratic  judges ;  that  the  polls  were  opened 
promptly  at  7  o'clock  in  the  morning  and  voting  immediately 
began;  that  the  votes  were  received  and  deposited  as  rapidly 
as  possible  from  that  time  until  sunset,  without  intermission 
for  dinner ;  that  for  an  hour  or  two  in  the  morning  they  tried 
each  challenge  as  it  was  made  by  the  respective  sides;  that  the 
judges,  upon  consultation,  unanimous>ly  decided  that  it  was 
better  to  stand  aside  the  challenged  voters,  and  notified  them  to 
return  at  2  o'clock  with  their  witnesses,  rather  than  to 
delay  the  whole  line  to  send  for  witnesses;  that  under  their 
direction  the  chief  of  police  instructed  the  challenged  voters, 
when  challenged,  to  pass  out  and  return  with  their  wit- 
nesses, as  aforesaid;  that  it  was  apparent,  from  the  lai^gely 
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increased  registration,  unless  this  was  done,  that  a  large 
number  of  the  qualified  voters  would  not  have  time  to  vote, 
and  this  was  done  solely  to  expedite  the  voting,  and  as  soon 
as  the  challenged  voters  returned  with  their  witnesses  their 
cases  were  heard  as  rapidlj'  as  possible,  and  that  there  were 
a  number  of  voters  in  line  when  the  polls  closed,  and  that 
there  were  1,206  votes  cast  in  the  Winston  precinct,  where 
all  this  occurred. 

The  defendant  requested  the  Judge  to  instruct  the  jury 
that  there  was  not  sufficient  testimony  to  justify  them  in 
finding  that  certain  persons  mentioned  in  the  prayer  were 
illegal  voters.  The  charge  of  the  Court  upon  this  point  was 
as  follows : 

"  The  request  is  made  by  the  defendant  that  the  Court 
charge  you  that  there  is  no  evidence,  or  not  sufficient  evi- 
dence, to  warrant  you  in  deducting  from  Teague's  column 
the  votes  of  Thomas  Hanes,  Frank  Fowler,  Thomas  Lee, 
George  Foy,  N.  L  Young,  Ed.  Davis,  Charles  Yokely,  Creed 
Hairston,  James  Brown,  Bob  Moore  and  William  Holmes. 

"  Where  there  is  no  evidence  tending  to  prove  an  issue,  it 
is  generally  the  duty  of  the  Court  so  to  declare;  but  a  sepa- 
rate issue  has  not  been  framed  or  submitted  as  to  each  vote. 
The  evidence  as  to  each  vote,  is  simply  so  much  evidence 
bearing  upon  the  only  iwo  issues  submitted  to  you.  The 
plaintiff  insists  that  there  is  evidence  to  show  said  votes  ille- 
gal. The  Court  declines  to  charge  you  that  there  is,  or  is 
not,  evidence  showing  the  illegality  of  the  above  named 
votes.  Your  combined  recollections  are  better  than  the 
Court's.  You  have  taken,  the  Court  is  happy  to  observe, 
very  copious  notes  of  the  testimony,  and  the  Court  leaves  it 
to  you  to  determine  whether  th^re  is  any  evidence,  and,  if 
so,  whether  it  is  sufficient  to  convince  you,  by  a  clear  pre- 
ponderance, that  the  above  named  votes  are  illegal,  bearing 
in  mind  all  the  rules  of  law  laid  down  by  the  Court." 


/ 


^ 


630  IN  THE  SUPREME  COURT. 


BOYER  V,   TEAOUB. 


The  refusal  to  ^ive  the  instruction  asked,  and  the  substi- 
tution of  the  foregoing,  were  assigned  as  error  in  the  twenty- 
second  and  thirty- third  exceptions. 

The  testimony  that  the  voter  Hanes  got  his  tickets  at  a 
table  where  "Teague  tickets"  only  were  distributed,  and 
from  the  known  agent  of  the  defendant  Teague,  and  "  came 
down  the  line  within  the  ropes  and  voted,"  was  suflBcientto 
be  submitted  to  the  jury  as  evidence  that  he  voted  for  the 
defendant.  The  reasons  and  authorities  upon  which  we 
reach  this  conclusion  have  already  been  given  in  the  dis- 
cussion of  the  exception  growing  out  of  the  testimony  of 
Winchester. 

Thomas  Lee,  another  of  the  eleven  mentioned  in  the 
prayer  for  instruction,  told  John  G.  Young,  the  registrar, 
when  first  examined,  that  he  was  born  in  October,  18»>8,  and 
was,  therefore,  only  twenty  years  old.  It  is  true  that  a  per- 
son unknown  to  the  registrar,  came  back  with  Lee  and 
swore  that  he  was  twenty-one  years  old.  We  think  that  his 
statement  as  to  the  time  of  his  birth  was  just  such  a  declara- 
tion, as  we  have  already  held  in  this  case,  to  be  admissible 
as  to  age  Bob  Moore  and  William  Holmes,  if  the  testimony 
of  the  witnesses  as  to  their  respective  declarations  is  to  be 
believed,  were  residents,  the  one  of  Stokes  and  the  other  of 
Rowan  County. 

The  testimony  of  X.  L.  Young  and  that  of  Giles  Bason, 
are  conflicting  as  to  the  time  when  the  former  came  to  Win- 
ston. According  to  his  own  testimony  he  had  no  settled 
home  from  the  time  he  came  from  South  Carolina  in  1885, 
till  his  wife  died  in  South  Carolina  in  January,  1887.  He 
testifies  that  he  came  to  Winston  to  live  in  January,  1887, 
and  also,  to  what  is  inconsistent  with  that  statement,  that  he 
came  to  Winston  on  a  visit  in  the  summer  of  1887,  when 
the  other  witness  says  he  first  removed  to  that  place  in  the 
summer  of  1888,  after  electioneering  commenced.  If  Young, 
being  a  resident  of  South  Carolina,  came  to  North  Caro- 
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lina  and  "pastored  around"  (to  use  his  own  expression), 
revisiting  his  old  home  occasionally,  and  having,  as  de- 
scribed, no  "settled  home,"  which  we  construe  to  mean  no 
fixed  purpose  of  remaining  at  any  place  to  which  he  went 
till  he  "came  to  Winston  to  live";  then  until  that  time  he 
was  not  a  resident  of  any  county  in  North  Carolina,  nor  a 
qualified  voter,  until  he  had  remained  within  the  State 
twelve  months  after  coming  animo  maneiidL 

Having  instructed  the  jury  very  fully,  clearly  and  cor- 
rectly as  to  what  wore  the  qualifications  essential  to  confer  the 
right  of  suffrage,  we  think  that  the  Judge  properly  left  the 
jury  to  determine,  in  view  of  the  fact  that  Young  had  con- 
tradicted himself  in  a  material  portion  of  his  testimony,  and 
was  also  contradicted  by  another  witness,  whether  he  was  a 
qualified  voter  under  the  lules  laid  down  by  him. 

There  was  testimony  tending  directly  to  show  that  Ed. 
Davis  resided  in  Danville,  Virginia,  until  June,  1888,  after 
which  time  he  could  not  have  acquired  the  right  of  a  citizen 
to  vote  by  residence  in  this  State. 

Creed  Hairston's  testimony  tended  to  show  that  he  was  a 
resident  of  Stokes  County,  and  William  Reynolds  stated 
explicitly  that  Hairston  lived  in  Stokes  County.  The  testi- 
mony of  the  witnesses  Charles  and  Bodenheimmer,  if  believed, 
would  establish  the  fact  that  Charles  Yokely  had  resided  in 
Forsvth  County  only  about  one  month  before  the  election. 

Mr.  Bessent,  the  tax-collector  in  Winston,  who  made  it  his 
business  to  look  up  every  resident  of  Winston,  testifies  that 
Frank  Fowler  was  never  there  till  a  few  months  before  the 
election  and  never  paid  tax  there;  that  the  witness  saw  him 
buy  a  ticket  for  Clarksville,  Virginia,  on  the  day  following 
the  election,  and  that  he  had  never  been  at  Winston  since. 
We  think  that  this  testimony  was  properly  submitted  to  the 
jury,  to  determine  whether  the  voter  was  qualified  under  the 
general  instruction  given  by  the  Court.  The  jury  were  al- 
lowed, properly,  to  say  whether  George  Foy  was  a  resident  of 
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Forsyth  County.  He  left  the  home  of  his  parents  in  Rock- 
ingham, where  he  had  certainly  become  a  resident,  every 
summer,  to  work  in  the  tobacco  factories,  and  left  when  the 
season  was  over.  The  fact  that  he  stated  that  he  consid- 
ered Winston  his  home  did  not  settle  the  question  of  law. 
The  jury  were  at  liberty  to  conclude,  from  his  own  state- 
ment, that  he  had  never  abandoned,  at  any  time,  the  idea 
of  returning  to  his  father's  house  when  the  season  was  over, 
and  had  never  lost  his  right  to  vote  in  Rockingham  County. 

James  Brown  was  challenged  as  a  non-resident  hv  Dr. 
Kerner,  and  then  admitted  that  he  came  originally  from 
Virginia,  leaving  his  wife  there,  but,  in  order  to  fix  his  resi- 
dence in  North  Carolina,  went  otf  and  returned  with  a  leiler 
postmarked  "  Kernersville,"  where  he  was  then  proposing  to 
vote,  and  purporting  to  announce  that  his  wife  was  dead 
and  another  person  in  jail,  and  he  could  come  home.  Dr. 
Kerner  testified  that  he  had  practiced  medicine  in  Kerners 
ville  township  for  fortj'  years,  and  had  never  seen  Brown  till 
he  came  to  the  polls,  and  had  never  seen  him  since  It  is 
true  that  another  witness  testified  that  Brown  had  been  a 
resident  of  the  township  for  many  years,  but  was  then  work- 
ing on  a  railroad  in  the  eastern  part  of  the  State;  but  his 
evidence,  if  Dr.  Kerner  was  believed,  was  in  direct  conflict 
with  Brown's  own  statement  and  letter.  It  was  proper  that 
the  jury  should  have  been  left  lo  settle  the  question  of 
Brown^s  eligibility  as  an  elector  under  the  law  as  explained 
to  them. 

It  is  in  vain  to  attempt  to  protect  any  community,  where 
there  is  a  demand  for  laborers  in  manufacturing  establish- 
ments, on  railroads  in  process  of  construction,  and  where  an 
increased  number  are  needed  in  the  fall  season,  when  the 
crops  are  being  gathered,  against  an  influx  of  tramps  im- 
ported in  the  excitement  of  a  canvass  for  office,  unless  juries 
are  allowed  to  consider  every  circumstance  that  tends  to 
show  fraudulent  practices  by  which  residents  of  other  coun- 
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ties  or  States,  or  residents  of  this  State  who  have  not  yet 
acquired  the  elective  franchise,  are  allowed  to  defeat  the  will 
of  a  majority  of  the  qualified  voters,  just  as  it  is  competent 
to  admit  every  circumstance  tending  to  prove  or  disprove 
the  allegation  that  the  execution  of  a  deed  was  procured  by* 
fraud.  The  presumption  is  in  favor  of  the  validity  of  a  deed 
executed  with  all  of  the  forms  of  law,  but  it  can  be  rebutted 
by  proving  fraud  to  the  satisfaction  of  a  jury.  So,  when  an 
elector  is  allowed  to  deposit  his  ballot,  the  burden  is  on  one 
who  questions  its  validity  to  show,  by  a  preponderance  of 
testimony,  the  truth  of  such  facts  or  circumstances  as  are 
relied  upon  to  establish  the  disqualification.  His  Honor's 
instruction  was,  in  this  respfct,  therefore,  correct. 

The  charge  given  upon  this  subject  was  properly  substi- 
tuted for  that  asked,  and  upon  the  refusal  to  give  which, 
exception  nineteen  is  based. 

The  defendant  does  not  contend  that  the  Court  could  not 
proceed  to  judgment  upon  the  issues  submitted  and  the 
responses  to  them;  nor  is  it  insisted  that  the  defendant  has 
lost  the  opportunity,  on  account  of  the  form  of  the  issues,  to 
present  to  the  Court  below,  and  on  appeal  for  review  here, 
any  view  of  the  law  ap[)licable  to  the  evidence.  Subject  to 
these  two  objections,  the  form  and  number  of  the  issues  that 
arise  out  of  the  pleadings  must  be  determined  by  the  Judge 
who  tries  the  case  in  the  exercise  of  a  sound  discretion. 
Emry  v.  Railroad,  102  N.  C,  224;  McAdoo  v.  Railroad,  105 
N.  C,140. 

We  think  that  the  Judge  correctly  interpreted  and  ex- 
plained the  law  requiring  a  voter  to  procure  a  certificate 
when  he  removes  from  one  township  to  another.  The  Con- 
stitution (Art.  6,  §  2)  contemplated  the  enactment  of  regis- 
tration laws,  passed  with  a  view  to  prevent  fraud,  and  the 
disqualification  of  even  totm  fide  residents  or  citizens  who 
refuse  or  neglect  to  comply  with  reasonable  requirements 
intended  for  the  purpose  mentioned. 


} 


634  IN  THE  SUPREME  COURT. 


BOYER  V.   TeAGUE. 


We  concur  with  the  Court  below  in  the  construction  given 
to  the  registration  law — that  any  registration  that  takes 
place  on  the  day  of  election  is  invalid  and  illegal,  unless  the 
voter  becomes  of  age  on  that  day,  or  shows  the  judges  of 
election  that,  for  any  other  good  reason  (as  to  which  the 
judges  of  election  are  to  determine),  he  has  become  entitled 
to  vote. 

If  the  registrar  receives  a  certificate  of  removal  outside  of 
the  township  for  which  he  is  acting,  administers  the  proper 
oath  to  the  voter  and  enters  his  name  on  the  registration 
book  after  his  return  home,  though  he  did  not  have  the  said 
book  with  him,  the  registration  is  valid.  His  Honor  did 
not  err  in  instructing  the  jury  that  such  was  the  proper  con- 
struction of  section  2681  of  The  Code. 

We  do  not  deem  it  necessary  to  discuss  at  length  the 
instruction  that  gave  rise  to  exception  No.  31.  It  needs  no 
argument,  in  view  of  the  interpretation  we  have  given  to 
the  Constitution  (Art.  6,  §§  1  and  2)  and  the  registration  laws, 
enacted  in  pursuance  of  its  provisions  to  prove  that  one 
whose  true  residence  is  in  one  township  is  not  a  qualified 
voter  of  another,  where,  after  escaping  from  prison,  he  is 
hiding  as  a  fugitive  from  justice. 

There  is  abundant  evidence  of  patience,  fairness,  learning 
and  ability  in  the  conduct  of  the  trial  and  exposition  of  the 
law  by  the  Judge  below,  and  upon  a  careful  review  of  all  the 
exceptions  to  his  rulings  and  his  charge,  we  find  no  error  of 
which  the  defendant  can  justly  complain. 

Judgment  affirmed. 
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THE  STATE  v.  JOHN  POWELL. 

Indictment — Rape,  Asaavlt  With  latent  to  Commit — Evidence — 

Judge^s  Charge — Comments  of  Counsel. 

1.  An  indictment  for  an  assault  with  intent  to  commit  rape,  which 

charged  that  the  defendant  *'  feloniously  did  make  an  assault,  and 
her,  the  said  S.,  did  then  and  there  beat,  wound  and  ill-treat,  with 
intent  her,  the  said  S. ,  then  and  there  feloniously  and  unlawfully 
carnally  to  know  and  abuse,*'  is  fatally  defective,  because  it 
omits  the  essential  allegation  that  the  assault  was  made  with  in- 
tent to  know  carnally  the  prosecutrix /orci6Z^  and  against  her 

2.  Where  testimony  is  introduced  for  the  purpose  of  corroborating  a 

^tness,  it  is  competent  for  that  purpose  only,  and  it  is  the  duty 
of  the  Court  to  instruct  the  jury  that  they  should  not  consider  it 
in  any  other  view;  but  where  the  case  on  appeal  discloses  no  fail- 
ure on  the  part  of  the  Court  to  perform  this  duty,  it  will  be  pre- 
sumed that  the  proper  instructions  were  given. 

3.  Objectionable  comments  of  counsel  to  the  jury  will  not  be  considered 

on  appeal,  unless  they  were  excepted  to  at  the  time,  or  the  Court 
was  requested  to  instruct  the  jury  in  respect  to  them. 

This  was  an  indictment  for  assault  with  intent  to  com- 
mit rape  on  one  Jessie  Shines,  a  colored  girl  of  about  fourteen 
years  of  age,  tried  before  MacRae,  /.,  at  Spring  Term,  1889, 
of  Halifax  Superior  Court. 

The  following  is  a  copy  of  the  indictment: 
"The  jurors  for  the  State,  upon  their  oaths  present:  That 
John  Powell,  late  of  the  county  of  Halifax,  on  the  9th  day 
of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-eight  did,  with  force  and  arms,  at  and 
in  the  county  aforesaid,  in  and  upon  one  Jessie  Shines,  in 
the  peace  of  God  and  the  State,  then  and  there  being,  felo- 
niously did  make  an  assault,  and  her,  the  said  Jessie  Shines, 
then  and  there  did  heat,  wound  and  ill-treat,  with  intent 
her,  the  said  Jessie  Shines,  feloniously  and  unlawfully  car- 
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nally  to  know  and  abuse,  against  the  form  of  the  statute  iu 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State." 

Jessie  Shines,  the  prosecutrix,  testified  as  follows: 

"Mother  sent  me  down  on  the  creek  after  tooth-brushes; 
defendant  asked  me  what  I  came  for;  I  said  mother's  tooth- 
brushes'; he  jumped  up  and  threw  me  down;  he  told  me  if 
I  hallooed  he  would  choke  me  to  death,  and  put  his  hand 
over  my  mouth  so  I  could  not  halloo;  I  did  all  I  could  to 
get  away,  and  I  could  not;  my  brother  walked  down;  Pow- 
ell jumped  up  and  ran  behind  a  pine,  and  told  my  brother 
not  to  tell;  he  pulled  up  my  clothes  and  got  on  me,  unbut- 
toned his  pants  and  just  tried  to  do  all  he  could  to  me;  it 
was  in  the  woods,  about  one  hundred  yards  from  the  house; 
Defendant  had  never  treated  me  that  way  before;  I  had 
never  had  anything  to  do  with  him." 

Arthur  Shines  testified :  "  When  I  went  down  there  defend- 
ant was  on  top  of  my  sister,  and  he  jumped  off  and  got 
behind  a  pine  and  told  me  not  to  tell,  and  I  came  along 
back  to  the  house  and  told  \U  She  was  trying  to  get  up- 
He  had  his  hand  on  her  neck  and  over  her  mouth,  his  gal- 
lowses off." 

Laura  Shines,  who  was  next  examined  on  behalf  of  the 
State,  said:  "I  sent  her  (prosecutrix)  down  to  the  creek  to 
get  me  tooth-brushes  I  was  thinking  she  might  stay  too 
long,  and  I  said  to  Arthur  to  go  down  on  the  creek  and  tell 
his  sister  to  hurry  on  with  the  tooth-brushes.  He  came 
back  quickly  and  said:  *  Mother,  Mr.  John  Powell  had  my 
sister  down  and  was  on  top  of  her,  and  she  was  trying  to 
get  up,  with  his  hand  over  her  mouth."  [Defendant 
objected  to  the  testimony  of  this  witness  as  to  what  was 
said  to  her  by  the  witness  Arthur.  Objection  overruled, 
and  defendant  excepted.]  "  When  she  came  back  to  the 
house  and  told  me  what  he  had  done,  I  said:  '  What  makes 
you  puflf  and  blow  so?  She  said:  'Mother,  Mr.  Johnny 
Powell  has  done  me  so  bad.' "     [Objected  to  by  defendant,  and 
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excepted.]  "  She  was  fourteen  years  old  the  14th  of  Sep- 
tember, 1888.  She  told  me  that  he  threw  her  down  as  she 
went  to  break  the  tooth-brushes;  pulled  her  clothes  up  and 
got  on  top  of  her,  and  he  done  all  he  could  to  her."  Defend- 
ant objected.     Objection  overruled.     Defendant  excepted. 

John  Powell,  the  defendant,  being  examined,  said  :  "  It 
ain't  true.  She  was  perfectly  willing.  She  told  me  to  come 
Saturday  night  before,  and  where  to  come.  She  had  been 
there  one  half  hour,  or  an  hour,  before  her  brother  came. 
I  had  had  to  do  with  her  a  few  times  before.  She  was  per- 
fectly willing." 

The  Solicitor  for  the  State,  in  his  argument  to  the  jury, 
said :  "  If  the  color  of  the  parties  were  reversed,  no  doubt 
the  jury  would  neither  have  the  pleasure,  nor  displeasure, 
of  trying  the  defendant.  This  thing  of  outraging  innocent 
girls,  white  or  black,  must  be  stopped  by  the  Courts,  or 
Judge  Lynch  will  stalk  through  the  land  unmolested." 

To  this  remark  there  was  lio  objection  made  on  the  part 
of  the  defendant's  counsel,  until  after  verdict,  when,  on 
motion  for  a  new  trial,  it  was  set  up  as  one  of  the  grounds. 

Verdict,  guilty.     Motion  for  a  new  trial.     Motion  refused. 

Judgment,  that  the  defendant  be  confined  in  the  State 
prison  for  five  years. 

Appeal  by  defendant. 

The  Ait'jmey  General  for  the  State. 

Messrs.  J.  M.  Mullen ^  W.  H.  Day  and  R.  0.  Burtcru,  for 
defendant. 

Shepherd,  J.: 

1.  The  testimony  of  Laura  Shines  was  admissible  for  the 
purpose  of  corroborating  the  prosecutrix  and  her  brother, 
both  of  whom  had  been  previously  examined.  It  was,  how- 
ever, competent  only  for  that  purpose,  and  it  was  the  duty 
of  the  Court  to  instruct  the  jury  that  it  was  in  this  view 
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nally  to  know  and  abuse,  against  the  form  of  the  statute  iu 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State." 

Jessie  Shines,  the  prosecutrix,  testified  as  follows: 

"Mother  sent  me  down  on  the  creek  after  tooth-brushes: 
defendant  asked  me  what  I  came  for;  I  said  mother's  tootli- 
brushes';  he  jumped  up  and  threw  me  down;  he  told  me  if 
I  hallooed  he  would  choke  me  to  death,  and  put  his  baud 
over  my  mouth  so  I  could  not  halloo;  I  did  all  I  could  to 
get  away,  and  I  could  not;  my  brother  walked  down;  Pow- 
ell jumped  up  and  ran  behind  a  pine,  and  told  my  brother 
not  to  tell;  he  pulled  up  my  clothes  and  got  on  me,  unbut- 
toned his  pants  and  just  tried  to  do  all  he  could  to  me;  it 
was  in  the  woods,  about  one  hundred  yards  from  the  house; 
Defendant  had  never  treated  me  that  wav  before;  I  had 
never  had  anything  to  do  with  him." 

Arthur  Shines  testified :  "  When  I  went  down  there  defend- 
ant was  on  top  of  my  sister,  and  he  jumped  off  and  got 
behind  a  pine  and  told  me  not  to  tell,  and  I  came  along 
back  to  the  house  and  told  itf  She  was  trying  to  get  up- 
He  had  his  hand  on  her  neck  and  over  her  mouth,  his  gal- 
lowses off." 

Laura  Shines,  who  was  next  examined  on  behalf  of  the 
State,  said:  "I  sent  her  (prosecutrix)  down  to  the  creek  to 
get  me  tooth-brushes  I  was  thinking  she  might  stay  too 
long,  and  I  said  to  Arthur  to  go  down  on  the  creek  and  tell 
his  sister  to  hurry  on  with  the  tooth-brushes.  He  came 
back  quickly  and  said:  *  Mother,  Mr.  John  Powell  had  my 
sister  down  and  was  on  top  of  her,  and  she  was  trying  to 
get  up,  with  his  hand  over  her  mouth."  [Defendant 
objected  to  the  testimony  of  this  witness  as  to  what  was 
said  to  her  by  the  witness  Arthur.  Objection  overruled, 
and  defendant  excepted.]  "  When  she  came  back  to  the 
house  and  told  me  what  he  had  done,  I  said:  *  What  makes 
you  puff  and  blow  so?  She  said:  *  Mother,  Mr.  Johnny 
Powell  has  done  me  so  bad.^ "     [Objected  to  by  defendant,  and 


FEBRUARY  TERM,  1890.  637 


State  v   Poweu^. 


excepted.]  "  She  was  fourteen  years  old  the  14th  of  Sep- 
tember, 1888.  She  told  me  that  he  threw  her  down  as  she 
went  to  break  the  tooth-brushes;  pulled  her  clothes  up  and 
got  on  top  of  her,  and  he  done  all  he  could  to  her."  Defend- 
ant objected.     Objection  overruled.     Defendant  excepted. 

John  Powell,  the  defendant,  being  examined,  said  :  **  It 
ain't  true.  She  was  perfectly  willing.  She  told  me  to  come 
Saturday  night  before,  and  where  to  come.  She  had  been 
there  one  half  hour,  or  an  hour,  before  her  brother  came. 
I  had  had  to  do  with  her  a  few  times  before.  She  was  per- 
fectly willing." 

The  Solicitor  for  the  State,  in  his  argument  to  the  jury, 
said:  "If  the  color  of  the  parties  were  reversed,  no  doubt 
the  jury  would  neither  have  the  pleasure,  nor  displeasure, 
of  trying  the  defendant.  This  thing  of  outraging  innocent 
girls,  white  or  black,  must  be  stopped  by  the  Courts,  or 
Judge  Lynch  will  stalk  through  the  land  unmolested." 

To  this  remark  there  was  no  objection  made  on  the  part 
of  the  defendant's  counsel,  until  after  verdict,  when,  on 
motion  for  a  new  trial,  it  was  set  up  as  one  of  the  grounds. 

Verdict,  guilty.     Motion  for  a  new  trial.     Motion  refused. 

Judgment,  that  the  defendant  be  confined  in  the  State 
prison  for  five  years. 

Appeal  by  defendant. 

The  AW/mey  General  for  the  State. 

Mefisrs.  J.  M.  Mullen,  W,  H,  Day  and  R.  0.  BxLrtoiiy  for 
defendant. 

Shepherd,  J.: 

1.  The  testimony  of  Laura  Shines  was  admissible  for  the 
purpose  of  corroborating  the  prosecutrix  and  her  brother, 
both  of  whom  had  been  previously  examined.  It  was,  how- 
ever, competent  only  for  that  purpose,  and  it  was  the  duty 
of  the  Court  to  instruct  the  jury  that  it  was  in  this  view 
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nally  to  know  and  abuse,  against  the  form  of  the  statute  iu 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State." 

Jessie  Shines,  the  prosecutrix,  testified  as  follows: 

"Mother  sent  me  down  on  the  creek  after  tooth-brushes; 
defendant  asked  me  what  I  came  for;  I  said  mother's  tooth- 
brushes"; he  jumped  up  and  threw  me  down;  he  told  me  if 
I  hallooed  he  would  choke  me  to  death,  and  put  his  hand 
over  my  mouth  so  I  could  not  halloo;  I  did  all  I  could  to 
get  away,  and  I  could  not;  my  brother  walked  down;  Pow- 
ell jumped  up  and  ran  behind  a  pine,  and  told  my  brother 
not  to  tell;  he  pulled  up  my  clothes  and  got  on  me,  unbut- 
toned his  pants  and  just  tried  to  do  all  he  could  to  me;  it 
was  in  the  woods,  about  one  hundred  j'ards  from  the  house; 
Defendant  had  never  treated  me  that  wav  before;  I  had 
never  had  anything  to  do  with  him." 

Arthur  Shines  testified :  "  When  I  went  down  there  defend- 
ant was  on  top  of  my  sister,  and  he  jumped  ofiF  and  got 
behind  a  pine  and  told  me  not  to  tell,  and  I  came  along 
back  to  the  house  and  told  it(  She  was  trying  to  get  up- 
He  had  his  hand  on  her  neck  and  over  her  mouth,  his  gal- 
lowses off." 

Laura  Shines,  X\'ho  was  next  examined  on  behalf  of  the 
State,  said:  "I  sent  her  (prosecutrix)  down  to  the  creek  to 
get  me  tooth-brushes  I  was  thinking  she  might  stay  too 
long,  and  I  said  to  Arthur  to  go  down  on  the  creek  and  tell 
his  sister  to  hurry  on  with  the  tooth-brushes.  He  came 
back  quickly  and  said:  *  Mother,  Mr.  John  Powell  had  my 
sister  down  and  was  on  top  of  her,  and  she  was  trying  to 
get  up,  with  his  hand  over  her  mouth."  [Defendant 
objected  to  the  testimony  of  this  witness  as  to  what  was 
said  to  her  by  the  witness  Arthur.  Objection  overruled, 
and  defendant  excepted.]  "  When  she  came  back  to  the 
house  and  told  me  what  he  had  done,  I  said :  '  What  makes 
you  pufF  and  blow  so?  She  said:  *  Mother,  Mr.  Johnny 
Powell  has  done  me  so  bad.' "     [Objected  to  by  defendant,  and 
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excepted.]  "  She  was  fourteen  years  old  the  14th  of  Sep- 
tember, 1888.  She  told  rae  that  he  threw  her  down  as  she 
went  to  break  the  tooth-brushes;  pulled  her  clothes  up  and 
got  on  top  of  her,  and  he  done  all  he  could  to  her."  Defend- 
ant objected.     Objection  overruled.     Defendant  excepted. 

John  Powell,  the  defendant,  being  examined,  said  :  **  It 
ain't  I  rue.  She  was  perfectly  willing.  She  told  me  to  come 
Saturday  night  before,  and  where  to  come.  She  had  been 
there  one  half  hour,  or  an  hour,  before  her  brother  ^came. 
I  had  had  to  do  with  her  a  few  times  before.  She  was  per- 
fectly willing." 

The  Solicitor  for  the  State,  in  his  argument  to  the  jury, 
said:  "If  the  color  of  the  parties  were  reversed,  no  doubt 
the  jury  would  neither  have  the  pleasure,  nor  displeasure, 
of  trying  the  defendant.  This  thing  of  outraging  innocent 
girls,  white  or  black,  must  be  stopped  by  the  Courts,  or 
Judge  Lynch  will  stalk  through  the  land  unmolested." 

To  this  remark  there  was  no  objection  made  on  the  part 
of  the  defendant's  counsel,  until  after  verdict,  when,  on 
motion  for  a  new  trial,  it  was  set  up  as  one  of  the  grounds. 

Verdict,  guilty.     Motion  for  a  new  trial.     Motion  refused. 

Judgment,  that  the  defendant  be  confined  in  the  State 
prison  for  five  years. 

Appeal  by  defendant. 

The  Attorney  General  for  the  State. 

Mefisrs.  J.  M.  Mullen,  W.  H.  Day  and  R.  0.  Burton^  for 
defendant. 

Shepherd,  J.: 

1.  The  testimony  of  Laura  Shines  was  admissible  for  the 
purpose  of  corroborating  the  prosecutrix  and  her  brother, 
both  of  whom  had  been  previously  examined.  It  was,  how- 
ever, competent  only  for  that  purpose,  and  it  was  the  duty 
of  the  Court  to  instruct  the  jury  that  it  was  in  this  view 
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nally  to  know  and  abuse,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State." 

Jessie  Shines,  the  prosecutrix,  testified  as  follows: 

"Mother  sent  me  down  on  the  creek  after  tooth-bruShes; 
defendant  asked  me  what  I  came  for;  I  said  mother's  tooth- 
brushes'; he  jumped  up  and  threw  me  down;  he  told  me  if 
I  hallooed  he  would  choke  me  to  death,  and  put  his  hand 
over  my  mouth  so  I  could  not  halloo;  I  did  all  I  could  to 
get  away,  and  I  could  not;  my  brother  walked  down;  Pow- 
ell jumped  up  and  ran  behind  a  pine,  and  told  my  brother 
not  to  tell;  he  pulled  up  my  clothes  and  got  on  me,  unbut- 
toned his  pants  and  just  tried  to  do  all  he  could  to  me;  it 
was  in  the  woods,  about  one  hundred  yards  from  the  house; 
Defendant  had  never  treated  me  that  wav  before;  I  had 
never  had  anything  to  do  with  him." 

Arthur  Shines  testified :  "  When  I  went  down  there  defend- 
ant was  on  top  of  my  sister,  and  he  jumped  ofi^  and  got 
behind  a  pine  and  told  me  not  to  tell,  and  I  came  along 
back  to  the  house  and  told  \U  She  was  trying  to  get  up- 
He  had  his  hand  on  her  neck  and  over  lier  mouth,  his  gal- 
lowses off." 

Laura  Shines,  who  was  next  examined  on  behalf  of  the 
State,  said:  "I  sent  her  (prosecutrix)  down  to  the  creek  to 
get  me  tooth-brushes.  I  was  thinking  she  might  stay  too 
long,  and  I  said  to  Arthur  to  go  down  on  the  creek  and  tell 
his  sister  to  hurry  on  with  the  tooth-brushes.  He  came 
back  quickly  and  said:  'Mother,  Mr.  John  Powell  had  my 
sister  down  and  was  on  top  of  her,  and  she  was  trying  to 
get  up,  with  his  hand  over  her  mouth."  [Defendant 
objected  to  the  testimony  of  this  witness  as  to  what  was 
said  to  her  by  the  \vitness  Arthur.  Objection  overruled, 
and  defendant  excepted.]  "  When  she  came  back  to  the 
house  and  told  me  what  he  had  done,  I  said:  '  What  makes 
you  puflF  and  blow  so?  She  said:  'Mother,  Mr.  Johnny 
Powell  has  done  me  so  bad.' "    [Objected  to  by  defendant,  and 
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excepted.]  "  She  was  fourteen  years  old  the  14th  of  Sep- 
tember, 1888.  She  told  rae  that  he  threw  her  down  as  she 
went  to  break  the  tooth-brushes;  pulled  her  clothes  up  and 
got  on  top  of  her,  and  he  done  all  he  could  to  her."  Defend- 
ant objected.     Objection  overruled.     Defendant  excepted. 

John  Powell,  the  defendant,  being  examined,  said  :  "  It 
ain't  true.  She  was  perfectly  willing.  She  told  me  to  come 
Saturday  night  before,  and  where  to  come.  She  had  been 
there  one  half  hour,  or  an  hour,  before  her  brother  ^came. 
I  had  had  to  do  with  her  a  few  times  before.  She  was  per- 
fectly willing." 

The  Solicitor  for  the  State,  in  his  argument  to  the  jury, 
said:  "If  the  color  of  the  parties  were  reversed,  no  doubt 
the  jury  would  neither  have  the  pleasure,  nor  displeasure, 
of  trying  the  defendant.  This  thing  of  outraging  innocent 
girls,  white  or  black,  must  be  stopped  by  the  Courts,  or 
Judge  Lynch  will  stalk  through  the  land  unmolested." 

To  this  remark  there  was  no  objection  made  on  the  part 
of  the  defendant's  counsel,  until  after  verdict,  when,  on 
motion  for  a  new  trial,  it  was  set  up  as  one  of  the  grounds. 

Verdict,  guilty.     Motion  for  a  new  trial.     Motion  refused. 

Judgment,  that  the  defendant  be  confined  in  the  State 
prison  for  five  years. 

Appeal  by  defendant. 

The  Attorney  General  for  the  State. 

Mes^sTS.  J.  M.  MulUrij  W.  H.  Day  and  R.  0.  Burton,  for 
defendant. 

Shepherd,  J.: 

1.  The  testimony  of  Laura  Shines  was  admissible  for  the 
purpose  of  corroborating  the  prosecutrix  and  her  brother, 
both  of  whom  had  been  previously  examined.  It  was,  how- 
ever, competent  only  for  that  purpose,  and  it  was  the  duty 
of  the  Court  to  instruct  the  jury  that  it  was  in  this  view 
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We  concur  with  the  Court  below  in  the  construction  given 
to  the  registration  law — that  any  registration  that  takes 
place  on  the  day  of  election  is  invalid  and  illegal,  unless  the 
voter  becomes  of  age  on  that  day,  or  shows  the  judges  of 
election  that,  for  any  other  good  reason  (as  to  which  the 
judges  of  election  are  to  determine),  he  has  become  entitled 
to  vote. 

If  the  registrar  receives  a  certificate  of  removal  outside  of 
the  township  for  which  he  is  acting,  administers  the  proper 
oath  to  the  voter  and  enters  his  name  on  the  registration 
book  after  his  return  home,  though  he  did  not  have  the  said 
book  with  him,  the  registration  is  valid.  His  Honor  did 
not  err  in  instructing  the  jury  that  such  was  the  proper  con- 
struction of  section  2681  of  The  Code. 

We  do  not  deem  it  necessary  to  discuss  at  length  the 
instruction  that  gave  rise  to  exception  No.  31.  It  needs  no 
argument,  in  view  of  the  interpretation  we  have  given  to 
the  Constitution  (Art.  6,  §§  1  and  2)  and  the  registration  laws, 
enacted  in  pursuance  of  its  provisions  to  prove  that  one 
whose  true  residence  is  in  one  township  is  not  a  qualities! 
voter  of  another,  where,  after  escaping  from  prison,  he  is 
hiding  as  a  fugitive  from  justice. 

There  is  abundant  evidence  of  patience,  fairness,  learning 
and  ability  in  the  conduct  of  the  trial  and  exposition  of  the 
law  by  the  Judge  below,  and  upon  a  careful  review  of  all  the 
exceptions  to  his  rulings  and  his  charge,  we  find  no  error  of 
which  the  defendant  can  justly  complain. 

Judgment  affirmed. 
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THE  STATE  v.  JOHN  POWELL. 

Indictmeni — Rape^  Assavlt  With  laUnt  to  Commit — Evidenc 
Judge^s  Charge — ')omments  of  Couvsel. 

1.  An  iodictment  for  an  assault  with  intent  to  commit  rape,  which 

charged  that  the  defendant  *'  feloniously  did  make  an  assault,  and 
her,  the  said  S.,  did  then  and  there  beat,  wound  and  ill-treat,  with 
intent  her,  the  said  S. ,  then  and  there  feloniously  and  unlawfully 
carnally  to  know  and  abuse,*'  is  fatally  defective,  because  it 
omits  the  essential  allegation  that  the  assault  was  made  with  in- 
tent to  know  carnally  the  prosecutrix  forcibly  and  against  her 
tcUl 

2.  Where  testimony  is  introduced  for  the  purpose  of  corroborating  a 

witness,  it  is  competent  for  that  purpose  only,  and  it  is  the  duty 
of  the  Court  to  instruct  the  jury  that  they  should  not  consider  it 
in  any  other  view;  hut  where  the  case  on  appeal  discloses  no  fail- 
ure on  the  part  of  the  Court  to  perform  this  duty,  it  will  be  pre- 
sumed that  the  proper  instructions  were  given. 

3.  Objectionable  comments  of  counsel  to  the  jury  will  not  be  considered 

on  appeal,  unless  they  were  excepted  to  at  the  time,  or  the  Court 
was  requested  to  instruct  the  jury  in  respect  to  them. 

This  was  an  indictment  for  assault  with  intent  to  com- 
mit rape  on  one  Jessie  Shines,  a  colored  girl  of  about  fourteen 
years  of  age,  tried  before  MacRae^  J.,  at  Spring  Term,  1889, 
of  Halifax  Superior  Court. 

The  following  is  a  copy  of  the  indictment: 

*'The  jurors  for  the  State,  upon  their  oaths  present:  That 
John  Powell,  late  of  the  county  of  Halifax,  on  the  9th  day 
of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-eight  did,  with  force  and  arms,  at  and 
in  the  county  aforesaid,  in  and  upon  one  Jessie  Shines,  in 
the  peace  of  God  and  the  State,  then  and  there  being,  felo- 
niously did  make  an  assault,  and  her,  the  said  Jessie  Shines, 
then  and  there  did  heat,  wound  and  ill-treat,  with  intent 
her,  the  said  Jessie  Shines,  feloniously  and  unlawfully  car- 
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We  concur  with  the  Court  below  in  the  construction  given 
to  the  registration  law — that  any  registration  that  takes 
place  on  the  day  of  election  is  invalid  and  illegal,  unless  the 
voter  becomes  of  age  on  that  day,  or  shows  the  judges  of 
election  that,  for  any  other  good  reason  (as  to  which  the 
judges  of  election  are  to  determine),  he  has  become  entitled 
to  vote. 

If  the  registrar  receives  a  certificate  of  removal  outside  of 
the  township  for  which  he  is  acting,  administers  the  proper 
oath  to  the  voter  and  enters  his  name  on  the  registration 
book  after  his  return  home,  though  he  did  not  have  the  said 
book  with  him,  the  registration  is  valid.  His  Honor  did 
not  err  in  instructing  the  jury  that  such  was  the  proper  con- 
struction of  section  2681  of  The  Code. 

We  do  not  deem  it  necessary  to  discuss  at  length  the 
instruction  that  gave  rise  to  exception  No.  31.  It  needs  no 
argument,  in  view  of  the  interpretation  we  have  given  to 
the  Constitution  (Art.  6,  §§  1  and  2)  and  the  registration  laws, 
enacted  in  pursuance  of  its  provisions  to  prove  that  one 
whose  true  residence  is  in  one  township  is  not  a  qualified 
voter  of  another,  where,  after  escaping  from  prison,  he  is 
hiding  as  a  fugitive  from  justice. 

There  is  abundant  evidence  of  patience,  fairness,  learning 
and  ability  in  the  conduct  of  the  trial  and  exposition  of  the 
law  by  the  Judge  below,  and  upon  a  careful  review  of  all  the 
exceptions  to  his  rulings  and  his  charge,  we  find  no  error  of 
which  the  defendant  can  justly  complain. 

Judgment  affirmed. 
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years  old  the  14th  of  Sep- 
lat  he  threw  her  dowu  as  she 
^ries;  pulled  her  clothes  up  and 
done  all  he  could  to  her."     Defend- 
on  overruled.     Defendant  excepted. 
.  defendant,  being  examined,  said  :     "  It 
was  perfectly  willing.    She  told  me  to  come 
^iit  before,  and  where  to  come.    She  had  been 
.  half  hour,  or  an  hour,  before  her  brother  ^came. 
.  had  to  do  with  her  a  few  times  before.    She  was  per- 
kily willing." 

The  Solicitor  for  the  State,  in  his  argument  to  the  jury, 
said:  "If  the  color  of  the  parties  were  reversed,  no  doubt 
the  jury  would  neither  have  the  pleasure,  nor  displeasure, 
of  trying  the  defendant.  This  thing  of  outraging  innocent 
girls,  white  or  black,  must  be  stopped  by  the  Courts,  or 
Judge  Lynch  will  stalk  through  the  land  unmolested." 

To  this  remark  there  was  no  objection  made  on  the  part 

of  the  defendant's  counsel,   until  after  verdict,   when,  on 

motion  for  a  new  trial,  it  was  set  up  as  one  of  the  grounds. 

Verdict,  guilty.     Motion  for  a  new  trial.     Motion  refused. 

Judgment,  that  the  defendant  be  confined  in  the  State 

prison  for  five  years. 

Appeal  by  defendant. 

The  AW/mey  General  for  the  State. 

Measrs.  ./.  SL  Mullen,  W.  H.  Day  and  R.  0.  Bxvrion,  for 
defendant. 

Shepherd,  J.: 

1.  The  testimonv  of  Laura  Shines  was  admissible  for  the 
purpose  of  corroborating  the  prosecutrix  and  her  brother, 
both  of  whom  had  been  previously  examined.  It  was,  how- 
ever, competent  only  for  that  purpose,  and  it  was  the  duty 
3f  the  Court  to  instruct  the  jury  that  it  was  in  this  view 
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nally  to  know  and  abuse,  against  the  form  of  the  statute  iu 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State." 

Jessie  Shines,  the  prosecutrix,  testified  as  follows: 

"Mother  sent  me  down  on  the  creek  after  tooth-brusbes; 
defendant  asked  me  what  I  came  for;  I  said  mother's  tooth- 
brushes'; he  jumped  up  and  threw  me  down;  he  told  me  if 
I  hallooed  he  would  choke  me  to  death,  and  put  bis  baud 
over  my  mouth  so  I  could  not  halloo;  I  did  all  I  could  to 
get  away,  and  I  could  not;  my  brother  walked  down;  Pow- 
ell jumped  up  and  ran  behind  a  pine,  and  told  my  brotber 
not  to  tell;  he  pulled  up  my  clothes  and  got  on  me,  unbut- 
toned his  pants  and  just  tried  to  do  all  he  could  to  me;  it 
was  in  the  woods,  about  one  hundred  yards  from  the  house: 
Defendant  had  never  treated  me  that  wav  before;  I  Isad 
never  had  anything  to  do  with  him." 

Arthur  Shines  testified:  "  When  I  went  down  there  defend- 
ant was  on  top  of  my  sister,  and  he  jumped  oflF  and  got 
behind  a  pine  and  told  me  not  to  tell,  and  I  came  along 
back  to  the  house  and  told  it<  She  was  trying  to  get  up- 
He  had  his  hand  on  her  neck  and  over  her  mouth,  his  gal- 
lowses ofi'." 

Laura  Shines,  who  was  next  examined  on  behalf  of  the 
State,  said:  "I  sent  her  (prosecutrix)  down  to  the  creek  to 
get  me  tooth-brushes  I  was  thinking  she  might  stiU'too 
long,  and  I  said  to  Arthur  to  go  down  on  the  creek  and  tell 
his  sister  to  hurry  on  with  the  tooth-brushes.  He  came 
back  quickly  and  said:  *  Mother,  Mr.  John  Powell  had  my 
sister  down  and  was  on  top  of  her,  and  she  was  trying  to 
get  up,  with  his  hand  over  her  mouth."  [Defendant 
objected  to  the  testimony  of  this  witness  as  to  what  was 
said  to  her  by  the  witness  Arthur.  Objection  overruled, 
and  defendant  excepted.]  "  When  she  came  back  lo  the 
house  and  told  me  what  he  had  done,  I  said :  *  What  makes 
you  puff  and  blow  so?  She  said:  *  Mother,  Mr.  Johnny 
Powell  has  done  me  so  bad.' "    [Objected  to  by  defendant,  and 
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excepted.]  "  She  was  fourteen  years  old  the  14th  of  Sep- 
tember, 1888.  She  told  me  that  he  threw  her  down  as  she 
went  to  break  the  tooth-brushes;  pulled  her  clothes  up  and 
got  on  top  of  her,  and  he  done  all  he  could  to  her."  Defend- 
ant objected.     Objection  overruled.     Defendant  excepted. 

John  Powell,  the  defendant,  being  examined,  said  :  *'  It 
ain't  true.  She  was  perfectly  willing.  She  told  me  to  come 
Saturday  night  before,  and  where  to  come.  She  had  been 
there  one  half  hour,  or  an  hour,  before  her  brother  ^came. 
I  had  had  to  do  with  her  a  few  times  before.  She  was  per- 
fectly willing." 

The  Solicitor  for  the  State,  in  his  argument  to  the  jury, 
said:  "If  the  color  of  the  parties  were  reversed,  no  doubt 
the  jurj'  would  neither  have  the  pleasure,  nor  displeasure, 
of  trying  the  defendant.  This  thing  of  outraging  innocent 
girls,  white  or  black,  must  be  stopped  by  the  Courts,  or 
Judge  Lynch  will  stalk  through  the  land  unmolested." 

To  this  remark  there  was  no  objection  made  on  the  part 
of  the  defendant's  counsel,  until  after  verdict,  when,  on 
motion  for  a  new  trial,  it  was  set  up  as  one  of  the  grounds. 

Verdict,  guilty.     Motion  for  a  new  trial.     Motion  refused. 

Judgment,  that  the  defendant  be  confined  in  the  State 
prison  for  five  years. 

Appeal  by  defendant. 

The  AW/mey  General  for  the  State. 

Messrs.  J.  M,  Alulkv,  W.  H.  Day  and  R.  0.  Burton ^  for 
defendant. 

Shepherd^  J.: 

1.  The  testimony  of  Laura  Shines  was  admissible  for  the 
purpose  of  corroborating  the  prosecutrix  and  her  brother, 
both  of  whom  had  been  previously  examined.  It  was,  how- 
ever, competent  only  for  that  purpose,  and  it  was  the  duty 
of  the  Court  to  instruct  the  jury  that  it  was  in  this  view 
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only  that  thny  could  consider  it.  Burton  v.  Railroad,  84 
N.  C.,  1U2:  ^h(e  v.  Ballard,  79  N.  C,  627. 

There  is  nothing  in  the  record  to  show  that  his  Honor 
failed  to  perform  this  duty,  and  we  cannot  assume  that  he 
did  not  give  the  proper  instructions.  It  is  well  settled  that 
when  a  party  complains  of  error,  it  is  his  duty  to  make  it 
appear  to  the  Court.  Every  presumption  is  in  favor  of  the 
correctness  and  regularity  of  judicial  proceedings.  The 
charge  was  not  excepted  to,  and  is  therefore  not  set  out  in 
the  record.  There  is  absolutely  nothing  to  show  what  his 
Honor  did  or  did  not  charge 

The  exceptions  as  to  the  admission  of  testimony  are  over- 
ruled. 

2.  The  exception  to  the  remarks  of  the  Solicitor,  in  his 
address  to  the  jurv,  is  also  untenable.  The  remarks  were 
not  ot»jected  to,  nor  was  the  Court  requested  to  give  any 
instruction  in  regard  to  them.     State  v.  Sug(/s,  89  N  C,527. 

3.  The  defendant  moves  in  arrest  of  judgment,  because 
the  indictment  does  not  sufticiently  charge  an  assault  with 
intent  to  commit  ra|)e.  The  indictment  charges  the  intent 
as  follows:  "With  intent  her,  the  said  Jessie  Shines, then 
and  there  feloniously  and  unlawfully  carnally  to  know  and 
abuse." 

We  think  it  clear,  in  view  of  our  authorities,  that  the 
indictment  is  defective  and  cannot  be  sustained,  even  under 
the  liberal  rules  of  construction  contained  in  The  Codt, 
§  1183. 

Instate  v.  Jim,  1  Dev.,  142,  the  bill  charged  that  the 
assault  was  with  intent  to  "  ravish  and  carnallv  know,"  vet 
the  Court  held  that  the  omission  of  the  words  "  forcibly  and 
against  the  will "  was  fatal,  and  that  the  words  "feloniously 
ravished"  would  not  supply  the  defect.  This  ruling  is  up- 
held in  State  v.  Johvscni,  67  N.  C,  55,  where  it  is  said  by 
Reade,  J.,  "that  there  is  no  doubt  that  the  indictment  must 
charge  the  act  to  be  done  forcibly,    *    *    *    and  although 
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'ravished'  would  seem  to  imply  force,  yet  it  is  necessary  to 

charge  force  expressly  in  some  appropriate  language."     In 

Slate  V.  »S'm?7//,  12  Ohio,  400,  the  indictment  was  very  similar 

to  the  one  before  us.     It  charged  "  that  the  defendant  with 

force  and  arms,  and  upon  one  Desire  Franks,  did  unlawfully 

and  feloniously  make  an  assault  with  intent  unlawfully  and 

feloniously    io  carnally    know  and    abuse  the   said  Desire 

Franks,"  &c.     The  Court  said  th;»t  "it  is  not  averred  in 

either  Court  that  the  assault  was  made  with  the  intent  to 

have  carnal  knowledge  of  said  Desire  Franks,  forcibly  and 

against  her  will,  nor  are  there  any  other  words  of  equivalent 

import  employed.     For  aught  that  is  alleged,  she  may  have 

consented  to  all  that  w^as  done  or  attempted  by  the  accused, 

and  such  must  be  the  construction  of  the  indictment  in  the 

absence  of  such  averment."     In  our  case  there  is  a  total 

absence  of  any  words  indicating  that  the  intent  was  to  be 

executed  violently  or  against  the  will  of  the  prosecutrix. 

Considering  the  authorities,  we  are  constrained  to  hold 
that  the  assault,  with  intent  to  commit  rape,  is  not  properlj' 
charged,  and  that  the  judgment  should  be  arrested. 

Judgment  arrested. 


*THE  STATE  v.  PRICEY  ARMISTEAD  et  al. 
Rescue — Rfsistance  to  Officer — Special  Constable. 

1.  When  a  Justice  of  the  Peace  (under  The  Code,  i;645).  in  writing, 
appoints  a  *' special  constable/'  without  words  restricting  the 
authority,  this  confers  a  general  power  to  serve  all  processes  and 
perform  all  the  duties  in  rep:ard  to  the  particular  case  which 
a  regular  constable  could,  if  present. 


•Head-notes  by  Clark,  J. 
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2.  When  a  prisoner  legally  sentenced  is  placed  in  charge  of  a  special 

officer  to  convey  to  jail,  the  legality  of  his  custody  by  the  officer 
depends  upon  the  validity  of  the  special  deputation  of  tlie  officer, 
and  not  upon  the  sufficiency  of  the  mittimvs,  which  is  to  ter- 
minate his  duties. 

3.  It  is  a  criminal  oifence  to  take,  by  force,  from  the  custody  of  an 

officer  a  prisoner  legally  committed  to  his  charge  to  conTey  to 
jail,  and  it  is  no  defence  that  the  mittimus  does  not  comply,  in  all 
respects,  with  the  requirements  of  The  Code,  §  1238. 

This  was  an  indictment  for  assaulting  an  officer  and  res- 
cuing a  prisoner  from  his  custody,  tried  before  Bynum,  J., 
at  Fall  Terra,  1889,  of  Bertie  Superior  Court, 

One  Allen  had  been  arrested,  for  a  criminal  offence,  43pon 
a  warrant  duly  issued,  and  was  brought  for  trial  before  a 
Justice  of  the  Peace.     Upon  the  warrant  the  Justice  wrote: 

"J.  W.  Freeman  is  hereby  appointed  special  constable. 
(Signed)  E.  H.  Walker,  J.  P."    [Seal] 

On  the  trial,  the  Justice  found  Allen  guilty,  and  sentenced 
him  to  ten  days*  imprisonment  in  the  county  jail,  and 
directed  the  special  constable  to  take  him  to  jail. 

Freeman  testified  that  he  was  specially  deputized  as  con- 
stable to  serve  the  warrant  and  to  convey  prisoner  to  jail 

The  Justice  gave  him  the  following  mittimus: 

"North  Carolina,  \^./^.^^^ 
Bertie  CountJ^      j 

''To  the  Comvion  Jailer  of  said  County:  You  are  hereby 
commanded  to  take  the  body  of  Abram  Allen,  and  him 
safely  keep  in  the  common  jail  of  your  county  until  dis- 
charged according  to  law. 

This  2d  day  of  February,  1889. 

(Signed)  E.  H.  Walker,  J.  P- 

Miles  Baoley." 


r 
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The  defendant  excepted  to  this  evidence,  upon  the  ground 
that  the  mittimus  did  not  conform  to  the  requirements  of 
Tlie  Code,  §1238.  One  of  the  Justices  who  tried  the  case 
testified  that  the  judgment,  as  originally  endorsed  on  the 
warrant,  sentenced  Allen  to  be  "confined  in  the  county  jail 
for  ten ,  and  pay  costs,"  hut  that  the  sentence,  as  pro- 
nounced at  the  trial,  was  for  "ten  days,"  the  word  "days" 
having  been  inadvertently  left  out.  The  warrant  and 
judgment  were  in  evidence,  and  the  judgment  had  been 
amended  by  the  Justice  to  read  "ten  days."  While  said 
Freeman  was  conveying  the  prisoner  (Allen)  to  jail,  the 
three  defendants  pulled  said  prisoner  out  of  the  buggy 
in  which  Freeman  was  carrying  him  to  jail,  cut  the  rope 
with  which  he  was  tied,  and  set  him  at  liberty.  The  defend- 
ants, it  seems,  introduced  no  testimony,  but  they  asked  the 
Court  to  instruct  the  jury  to  acquit  them  upon  the  evidence, 
for  the  reason  that  it  did  not  appear  that  Abram  Allen  was 
lawfully  in  custody  of  said  Freeman.  The  Court  declined 
to  give  this  instruction,  and  the  defendants  again  excepted 

Verdict  of  guilty.    Judgment  and  appeal. 

Attorney  General  for  the  State. 

Mr.  R.  B.  Peebles,  for  the  defendants. 

Clark,  J.:  The  Justice  of  the  Peace  is  the  sole  judge  of 
the  "extraordinary  cases"  in  which  he  shall  exercise  the 
power  of  appointing  a  special  constable  under  authority  of 
TJie  Code,  §  645.  State  v.  Dula,  100  N.  C,  423.  The  present 
case  is  materially  different  from  State  v.  Dean,  3  Jones,  393 
which  was  relit'd  on  by  the  defendants.  In  that  case  the 
appointment  was,  "I  depute  E.  S.  Dean  to  execute  the 
within  warrant."  The  deputation,  therefore,  expired  when 
the  warrant  was  served,  and  the  subsequent  parol  order  to 
execute  the  mUtimvs  was  held  invalid.    The  Court  put  their 

106-41 
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decision  upon  the  ground  that  the  warrant,  liaving  betii 
returned,  "the  deputation  had  expired,"  and  Dean  had  no 
longer  any  authorit}'  to  act.  They  say  that  the  Justice 
should  have  deputed  the  officer  in  writing  to  execute  the 
mittimus,  and  not  have  appointed  Dean  by  parol.  That  if 
deputed  by  parnl,  Dean,  in  case  of  resistance,  could  not  show 
his  authority  to  call  on  others  to  assist  him  in  executing  the 
mittimus  entrusted  to  him.  lii  the  present  case  I  he  deputa- 
tion is  not  limited  to  serving  the  warrant.  The  words  are. 
"  J.W.  Freeman  is  hereby  appointed  Special  Constable."  This 
authorizes  the  service  of  all  other  processes  in  the  case,  as 
much  as  it  does  the  service  of  the  warrant,  and  puis  the 
appointee,  as  to  the  case  in  which  it  is  made,  in  the  position 
j)ro  hac  vice  that  a  regular  constable  would  have  held, 
clothed  with  the  same  powers  and  subject  to  the  same  liabil- 
ities. The  same  emergency  that  called  for  his  appoint 
ment  in  order  to  serve  the  warrant  would  be  likely  to  exist 
throughout  the  trial  and  until  ihe  prisoner  should  be  lodged 
in  jail,  if  convicted  and  sentenced.  Indeed,  Freeman  testi- 
fied that  the  deputation  was  given  him  to  execute  the  mil 
iimus  as  well  as  to  serve  the  warrant.  There  is  no  express 
restriction  on  the  special  deputation,  and  none  is  implied, 
-except  that  it  must  be  limited  to  the  case  in  which  it  was 
given.  State  v.  Dean  also  ditiers  from  this  case,  in  that  it  was 
a  direct  proceeding  by  the  State  to  subject  the  officer  (Dean) 
to  punishment  for  an  escape,  and  it  was  held  that,  as  he  was 
expressly  deputized  to  serve  the  warrant  only,  he  could  not 
be  held  liable  for  failure  to  perform  the  further  duty  of 
carrying  the  prisoner  to  jail,  which  could  not  be  devolved 
on  him  by  parol.  That  case  is  not  authority  that  the  valid- 
ity of  an  acting  officer's  power  to  execute  the  legal  sentence 
of  a  Court  can  be  tested  in  this  collateral  way  by  third  parties, 
violently  and  by  force,  taking  a  prisoner  from  his  custody. 

The  other  exception  advanced  is,  that  the  miUimus  itself  is 
insufficient,  under  The  Code,  §  1238.     It  is  defective  in  many 
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respects.    The  jailer,  it  may  be,  would  have  been  author- 
ized to  refuse  the  prisoner  until  a  fuller  and  more  perfect 
Tnitlimua  was  sent.     The  defendant  certainly,  if  he  chose, 
could  have  inquired  into  the  legality  of  his  detention  in 
jail  under  it  by  a  writ  of  habeas  corpus.     The  latter  course, 
in  this  particular  instance,  would  have  availed  little,  however, 
as  the  Judge,  upon  production  of  the  Justice's  judgment, 
must  have  remanded  the  prisoner.    So  far  from  Allen  being 
sent  to  jail  by  parol,  the  sentence  and  the  appointment  of 
the  officer  to  execute  it  are  both  in  writing.     The  instruc- 
tion to  the  officer  to  execute  the  recorded  sentence  was  oral, 
and  this    we  see  done  every  day  in  the  Superior  Courts. 
Whether  the  mittimus  was  such  as  authorized  the  jailer  to 
receive  the  prisoner  and  relieve  the  special  officer  of  further 
responsibility,  it  is  not  material  to  consider  here.     Freeman 
was  a  duly  appointed  officer,  charged  by  order  of  the  Court 
with  the  duty  of  taking  to  jail  a  prisoner  legally  sentenced 
thereto.     Like  any  other  officer,  under  such  circumstances, 
if  the  miitimtis  were  defective,  he  was  responsible  for  the 
safe-keeping  of  Allen  till  relieved  by  the  jailer,  or  by  further 
order  of  the  Court   amending  the  mittimus,  or  otherwise. 
Had  he  wilfully  or  negligently  permitted  Allen  to  escape 
while  in  his  charge  he  would  have  been  criminally  liable. 
State  V.  Garrelly  82  N.  C,  580.     And  any  one  forcibly  and 
violently  taking  him  out  of  the  custody  of  such  special 
officer  is  liable  for  an  escape.     Even  were  this  not  so,  the 
defendants  are  liable,  under  this  indictment,  for  the  assault. 
They  had  no  right  to  take  the  prisoner  from  Freeman  in  so 
violent  and  forcible  a  manner.     If  their  purpose  was  lawful 
and  sincere,  they  should  have  notified  Freeman  firmly,  but 
gently,  of  their  purpose,  so  as  to  show  an  intention  to  vindi- 
cate the  law  and  not  to  violate  it,  and  to  show  a  peaceable 
and  not  a  hostile  intent.    They  should  not  have  proceeded 
at  once  to  such  violence.    State  v.  Hedrick,  95  N.   C,  624. 
It  was  not  necessary  that  Freeman  should  have  exhibited 
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his  special  authority  to  the  prisoner  himself,  unless  demanded. 
State  V.  Dula,  100  N.  C,  423;  State  v.  Curtis,  1  Hay.,  471; 
Staie  V.  Garrett,  1  Winst.,  144.  As  to  third  parties,  we  know 
of  no  right  they  have  to  stop  an  oflScer  in  charge  of  a 
prisoner  and  demand  his  authority.  There  was  a  legal  way 
to  test  the  lawfulness  of  his  authority  without  resort  to  force. 

In  the  above  cited  case  (State  v.  Dean)  the  mittimus  was  as 
defective  as  here,  hut  the  Court  place  their  decision  solely 
on  the  "expiration  of  the  deputation"  to  the  officer.  No 
point  was  made  in  the  argument  here,  nor  was  any  excep- 
tion taken  below,  as  to  the  Justice's  power  to  amend  the 
judgment  by  adding  the  word  "days,"  inadvertently  omitted. 

His  power  to  do  so  was  clear.  Indeed,  no  objection  was 
raised  as  to  the  validity  of  the  sentence  imposed  on  Allen. 
That  could  make  no  difference  to  defendants,  for  ita  legality 
could  not  be  questioned  in  this  way.  State  v.  Oarrell,  82 
N.  C,  580. 

Upon  the  facts,  about  which  there  is  no  controversy,  it 

appears  that  while  Allen  was  in  the  custody  of  a  lawfully 

appointed  special  constable,  and  was  being  carried  to  jail 

under  sentence  from  a  Court  of  competent  jurisdiction,  the 

defendants,  in  a  high-handed  manner,  took  the  prisoner 

forcibly  from  the  custody  of  the  law  and  set  him  at  liberty, 

without  making  any  show  or  claim  of  right. 

We  think  there  i? 

No  error. 


i 


FEBRUARY  TERM,  1890.  645 


State  v.  Brown. 


♦THE  STATE  v.  JESSE  BROWN. 

Murder — Form  of  Indictment. 

1.  The  form  of  indictment  for  murder  prescribed  bj  ch.  58,  Acts  of 

1887,  is  valid.    State  v.  Moore,  104  N.  C,  743,  cited  and  affirmed. 

2.  Where  no  exceptions  are  made  below,  and  no  error  is  apparent  upon 

the  record,  the  judgment  will  be  affirmed. 

The  defendant  was  indicted  for  murder  and  tried  before 
Boykin,  J.,  at  November  Term,  1889,  of  the  Superior  Court 
of  Craven  County,  and,  upon  conviction  and  judgment, 
appealed  to  this  Court. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Clark,  J  :  There  is  no  statement  of  case  on  appeal,  no 
assignment  of  error,  and,  upon  a  careful  inspection  of  the 
record,  no  error  appears. 

The  bill  of  indictment  is  substantially  in  the  form  author- 
ized by  ch.  58,  Acts  of  1887,  albeit  it  contains  some  expres- 
sions not  required  by  it,  and  which  are  mere  surplusage. 
The  validity  of  that  act,  and  the  sufficiency  of  an  indict- 
ment drawn  in  accordance  with  it,  were  sustained  by  this 
Court  in  State  v.  Moore,  104  N.  C,  743.  We  cite  that  case  and 
affirm  it  as  to  this  point. 

No  error. 


*Head-noles  by  Clark,  J. 
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THE  STATE  v.  J.  D.  WILLIAMS. 

Landlord  and  Tenant — Removing  Orop9 — Intent. 

1.  Where  a  tenant  without  the  consent  of,  or  notice  to,  his  landlord. 

and  before  satisfying  the  latter's  liens,  removed  a  portion  of  the 
crop  from  the  land  upon  which  it  was  produced  and  stored  it  in  a 
building  upon  his  (the  tenant's)  own  land:  Held,  that  he  was  guilty 
of  unlawfully  removing  crops,  notwithstanding  he  made  the 
removal  for  the  purpose  of  sheltering  the  crop,  and  kept  it  sepa- 
rate from  others.  The  intent  with  which  the  removal  was  made 
is  not  an  essential  element. 

2.  A  tenant  may,  in  good  faith,  for  the  purpose  of  preserving  the  crop, 

sever  it  from  the  land  and  remove  it  to  a  place  of  security  upon 
the  land  upon  which  it  was  produced,  without  notice  to  his  land- 
lord. 

Criminal  action,  tried  at  Spring  Term,  1890,  of  Wils<^>' 
Superior  Court,  Armfieldf  J.,  presiding. 

The  defendant  is  indicted  as  tenant  of  the  prosecutor  for 
removing  part  of  the  crop  from  the  land  in  violation  of  the 
statute  {The  Code^  §  1759).  He  pleaded  not  guilty,  and  on 
the  trial  testified  in  his  own  behalf  as  follows:  "The  con- 
tract between  the  prosecutor  and  myself  was  for  fifty  acres 
of  land,  ten  in  corn,  forty  in  cotton,  to  be  cultivated  by  me 
on  halves.  Nothing  was  said  as  to  how  the  crop  was  to  be 
divided.  We  picked  out  202  pounds  of  cotton  and  carried 
it  to  the  gin-house  and  kept  it  to  itself.  The  prosecutor 
then  notified  me  not  to  move  any  more  until  I  paid  my  store 
account.  I  got  the  money  and  offered  to  pay  him  all  but 
$7.50,  which  I  refused  to  pay.  There  was  no  house  on  the 
rented  premises  to  store  the  cotton  in.  I  moved  one  load  of 
the  cotton  after  I  had  picked  it  out  off  the  premises  to  my 
own  gin-house  without  notice  to  the  landlord.  I  moved  it 
off  for  the  purpose  of  sheltering  it  until  it  could  be  divided, 
and  kept  it  separate  from  the  other  cotton.     My  purpose  in 
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moving  it  was  not  to  deprive  the  landlord  of  his  rent.  The 
landlord  took  the  cotton  under  claim  and  delivery,  and  got 
his  rent  out  of  it." 

The  Court  instructed  the  jury  that  if  the  evidence  of  the 
defendant  thus  given  was  true,  then  he  was  guilt}'.  The 
defendaut  excepted. 

There  was  a  verdict  of  guilty,  and  judgment  thereupon, 
from  which  he  appealed. 

The  Attorney  General  for  the  State. 

Messrs.  Jacob  Battle^  J.  B,  Batchelor  and  John  DeiereuXy  Jr., 
for  defendant. 

Merrimon,  C.  J. — after  stating  the  case  as  above:  The 
statute  {The  Code,  §1759),  under  which  the  defendant  is 
indicted,  prescribes  that  "Any  lessee,  or  cropper,  or  the 
assigns  of  either,  or  any  other  person,  who  shall  remove  said 
crop,  or  any  part  thereof,  from  such  land  without  the  con- 
sent of  the  lessor  or  his  assigns,  and  without  giving  him  or 
his  agent  five  days*  notice  of  such  intended  removal,  and 
before  satisfying  all  the  liens  held  by  the  lessor  or  his 
assigns  on  said  crop,  shall  be  guilty  of  a  misdemeanor;  and 
if  any  landlord  shall  unlawfully,  wilfully,  knowingly  and 
without  process  of  law,  and  unjustly,  seize  the  crop  of  his 
tenant  when  there  is  nothing  due  him,  he  shall  be  guilty  of 
a  misdemeanor."  The  obvious  purpose  of  this  very  strin- 
gent statutory  provision  is  twofold — 

First.  Inasmuch  as  the  cro[)s  raised  on  the  land  are  ordi- 
narily in  the  actual  possession  of  the  tenant,  but  by  the  statute 
(The  Code,  §  1754)  "are  deemed  and  held  to  be  vested  in  the 
possession  of  the  lessor  or  his  assigns  at  all  times  until  the  rents 
shall  be  paid,"  &c.,  the  purpose  is  to  protect  the  landlord  or 
his  assigns  against  the  tenant  or  his  assigns,  and  all  other 
persons,  until  the  rents  shall  be  paid,  by  preventing  the 
removal  of  the  crops,  or  any  part  of  them,  from  the  land 
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without  the  consent  of  the  landlord  or  his  assigns,  or  with- 
out notice  as  prescribed.  The  leading  and  material  part  of 
the  purpose  is  to  keep  the  crops  on  the  land,  so  that  they 
may  be  easily  seen,  known,  identified  and  protected,  and  to 
prevent  fraud  and  fraudulent  practices  that  would  be  greatly 
facilitated  by  removing  them  from  the  land  to  any  distance. 
If  the  crops  should  be  so  removed,  the  riglit  of  the  land- 
lord as  to  them  and  his  lien  upon  them  would  depend  gen- 
erally very  much  upon  what  the  tenant  might  do  or  say  in 
respect  to  them.  The  object  is  to  prevent  this  as  much  as 
practicable — to  preserve  the  more  certain  and  reliable  evi- 
dence of  the  crops  themselves  present  on  the  land.  The 
tenant  might  be  honest  and  faithful — he  might  not  be  so: 
he  might  state  on,  or  off,  his  oath  truly  what  part  of  the 
crops  he  had  removed  from  the  land,  when  and  to  what 
place — he  might  not;  he  might  put  the  crops  (part  of  them) 
in  his  gin-house  or  barns,  or  elsewhere — he  might  not.  The 
purpose  is  to  cut  off  such  opportunities  to  prejudice  the  land- 
lord, and  to  afford  the  material  advantage  of  keeping  the 
crops  certainly  identified  on  the  land  as  indicated  above. 

How  far  the  tenant  might  be  justified  under  the  statute 
in  severing  the  crops  from  the  land  and  storing  them  on  it 
simply  for  the  purpose  of  protection  to  them  has  been 
doubtful,  but  it  has  been  held  that  he  may  do  so  in  good 
faith  for  such  purpose ;  he  may  not  go  beyond  that.  I  antff 
v.  Spencer,  72  N.  C,  881.  This  is  allowed  upon  the  ground 
of  necessity.  Such  allowance  increases  the  opportunity  for 
fraudulent  practices,  but  not  to  the  extent  that  would  result 
from  allowing  the  crops  to  be  stored  off  the  land  in  a  gin- 
house  or  barn,  where  other  like  crops  might  be  stored,  or, 
indeed,  anywhere.  To  allow  the  crops  to  be  so  removed  off 
the  land  at  all,  violates  not  only  the  letter,  but  the  spirit 
and  purpose  of  the  statute  as  well. 

It  is  said,  "  Shall  the  tenant  not  be  allowed  to  protect  the 
crops?"     Most  assuredly  he  shall  be,  in  good  faith,  on  the 
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land.  If  it  shall  be  necessary,  in  possible  cases,  to  remove 
them  from  the  land  for  their  protection,  this  should  be 
done  on  notice,  or  legal  steps  taken  as  contemplated  an3 
allowed  by  the  statute. 

Second.  The  purpose  of  the  statute  is  to  protect  the  ten- 
ant and  his  assigns  from  unlawful  and  unjust  seizure  of  the 
crops  by  the  landlord  or  his  assigns,  by  virtue  of  the  statu- 
tory provision  which  declares  that  "all  crops  raised  on  said 
laud  shall  be  deemed  and  held  to  be  vested  in  possession" 
of  them  "until  the  rents  for  said  land  shall  be  paid,"  etc. 

The  statute  broadly  forbids  the  removal  of  the  crops,  or 
any  part  of  them,  from  the  land,  except  in  the  case  and  in 
the  way  prescribed,  and  that  without  regard  to  the  actual 
intent.  The  removal  forbidden  implies  the  intent  to  com- 
mit the  oflFence.  As  was  said  in  State  v.  McBrayer,  98  N.  C, 
619,  "It  is  only  when  the  positive,  wilful  purpose  to  violate 
a  criminal  statute  as  distinguished  from  a  mere  violation 
thereof,  is  made  an  essential  ingredient  of  ihe  offence  that 
honest  mistake  and  misapprehension  excuses  and  saves  the 
alleged  offender  from  guilt."  State  v.  DickenSy  1  Hay.,  468 
(407);  State  v.  Bcyyett,  10  Ired.,  330;  State  v.  Presnell,  12 
Ired.,  103. 

The  testimony  of  the  defendant  went  directly  to  prove 
that  he  had  removed  part  of  the  crop  from  the  land  with- 
out notice  to  the  landlord  and  before  all  the  rents  were  paid. 
The  Court,  therefore,  properly  instructed  the  jury  that  if 
they  believe  the  witness  himself  he  was  guilty. 

Affirmed. 
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THE  STATE  v.  CHARLES  E.  CROSS  and  SAMUEL  C.  WHITE. 

Forgery — Indictment — Several  Counts —  Verdict. 

1.  Where  there  are  two  or  more  counts  in  an  indictment  chargisg 

offences  of  the  same  grade  and  punishable  alike,  a  general  ver- 
dict of  guilty  will  be  sustained. 

2.  Where,  upon  the  trial  of  an  indictment  for  forgery  containing  ser- 

eralcounts,  the.  jury  was  polled  and  stated  that  they  hadagre«d 
upon  a  verdict  of  guilty  as  to  the  first  and  second  counts,  but  had 
not  agreed  upon  the  others,  and  a  noL  pros,  having  been  entered 
as  to  the  latter,  returned  a  verdict  of  guilty:  Held,  that  this  con- 
stituted a  distinct  and  separate  verdict  of  guilty  upon  each  of 
the  two  first  counts. 


This  was  a  motion  made  in  this  Court  in  arrest  of  judg- 
ment. The  matters  upon  which  the  motion  was  based  are 
stated  in  the  opinion. 

The  case  has  heretofore  been  fully  reported  in  101  N.  C, 
770,  and  132  U.S.,  131. 

Attorney  General,  for  the  State. 

Messi'S.  T.  C.  FuJler  and  W.  /?.  Henry,  for  defendants. 

Clark,  J.:  This  cause  was  tried  at  July  Term,  1888, of 
Wake  Superior  Court.  On  iappeal  to  this  Court,  the  judg- 
ment of  the  Superior  Court  was  aflBrmed  at  Fall  Terra,  1888. 
Thereafter,  a  writ  of  error  was  sued  out  from  the  Supreme 
Court  of  the  United  States.  That  Court  having  held  that 
there  was  no  error,  the  defendants  now  move  for  the  firet 
time  in  arrest  of  judgment.  They  assign  as  ground  of  their 
motion,  that  the  first  count  was  for  forger)^  a  statutory 
offence,  and  that  the  second  count  was  at  common  law  for 
uttering  forged  paper.  There  having  been  a  general  ve^ 
diet  on  an  indictment  containing  two  counts,  charging 
offences  not  punishable  alike,  they  contend  that  no  judg- 
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ment  could  have  been  properly  pronounced,  and  rely  on 
Stale  V.  Johnson,  75  N.  C,  123,  and  State  v.  Goings,  98  N.  C, 
766, 

Where  there  are  two  or  more  counts  in  an  indictment 
charging  offences  of  the  same  grade  and  punishable  alike, 
if  a  general  verdict  of  guilty  is  rendered  it  will  be  sustained. 
In  Sfate  v.  Williams,  9  Ired  ,  140,  it  is  said  :  "  The  jury  should 
be  satisfied  that  the  prisoner  was  guilty  in  one  of  the  modes 
well  charged;  and  if  so,  it  is  manifestly  of  no  consequence 
whether  the  conviction  was  on  any  one  or  all  of  these  counts, 
since  the  offencies  were  of  the  same  grade  and  the  punishment 
the  same.  The  instruction  might  relieve  the  jury  of  some 
trouble  in  their  investigation,  but  could  work  no  prejudice 
to  the  prisoner."  This  is  quoted  with  approbation  in  State  v. 
Johnson,  75  N.  C,  123,  and  in  numerous  other  cases  the 
same  rule  is  laid  down.  State  v.  Morrison,  2  Ired.,  9 ;  State 
V.Miller,  7  Ired.,  275;  State  v  Long,  7  Jones,  24;  State  y, 
Stroud,  95  N.  C,  626 ;  State  v.  Sniiley,  101  N.  C,  709 ;  State  v. 
Allen,  103  N.  C,  433,  and  there  are  many  others.  The  prin- 
ciple is  as  stated  in  State  v.  Williams,  supra,  that  **  it  is  of  no 
consequence  whether  the  conviction  is  on  one  or  all  the 
counts,"  since  the  verdict,  if  imputed  to  any  one  count,  will 
justify  the  sentence  and  judgment  pronounced. 

In  State  v.  Johnson,  supra,  the  Court  made  an  exception  to 
this  principle,  where  the  offences  charged  in  the  several 
counts  were  of  various  grades,  and  punishable  differently, 
upon  the  ground  that  it  not  being  apparent  upon  which 
count  the  jury  found  the  defendant  guilty,  it  could  not 
be  seen  that  the  verdict  warranted  the  judgment.  This 
decision  is  opposed  to  the  rule  which  universally  obtains  in 
other  States,  that  even  in  such  cases  the  judgment  will  be 
sustained,  and  the  punishment  should  be  that  appropriate 
to  the  highest  grade.  Crowley  v.  Commornvealth,  11  Mete, 
575;  Slate  v.  Hood,  51  Me.,  303;  Wharton's  Cr.  PI.  and  Pr., 
§§  292,  737  and  911,  and  cases  there  cited  ;  Hawker  v.  People, 
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75  N.  Y.,  485.  However,  State  v.  Johnson  has  been,  in  this 
State,  followed  in  State  v.  Goings,  98  N.  C,  766.  The  re 
might  be  force,  therefore,  in  defendant's  proposition  if  it  had 
any  application  to  the  facts  of  this  case. 

Instead  of  the  jury  returning  a  verdict  of  guilty  gener- 
ally, without  specifying  upon  which  count  or  counts,  they 
were  polled  and  rendered  a  verdict  of  guilty  as  to  the  first 
a,nd  second  counts,  and  two  of  the  jurors  responding  not 
guilty  as  to  the  third  and  fourth  counts,  a  noL  pros,  was 
entered  as  to  them. 

*Thus  there  are  two  verdicis  of  guilty  rendered  distinctly 
and  unmistakably  by  the  jury:  one  finding  defendants 
guilty  of  forgery  on  the  first  count,  and  the  other  finding 
them  guilty  of  uttering  forged  paper  upon  the  second  count 
The  verdict  upon  the  first  count  supports  the  judgment 
imposed.  The  second  verdict  may  be  treated  as  surplusage. 
Very  interesting  questions  were  raised  in  the  argument  as 
to  the  effect  of  the  writ  of  error  in  suspending  the  action  of 
this  Court,  and  whether  the  present  motion  could  be  enter- 
tained, after  the  final  judgment  rendered  in  this  Court  at 
the  Fall  Term,  1 888.  We  are  not  to  be  considered  as  deciding 
those  questions  in  favor  of  the  defendants,  as  in  the  view  we 
have  taken  it  is  unnecessary  to  pass  upon  them. 

Motion  in  arrest  denied. 
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THE  STATE  v.  J.  D.  SMITH. 

Indictment — Removing  Crop, 

It  is  not  necessary  to  allege,  in  an  indictment  for  the  unlawful  removal 
of  a  crop,  under  section  1759  of  The  Code,  that  the  lessor  or  land- 
lord had  a  lien  on  the  crop,  where  the  bill  contains  an  averment 
of  the  lease  and  of  the  relation  of  landloid  and  tenant,  or  cropper. 
By  virtue  of  the  statute  the  law  implies  a  lien,  and  of  this  the 
Courts  will  take  notice.  State  v.  Rose,  90  N.  C,  718:  State  v. 
Merritt,  89  N.  C,  506,  distinguished. 

Davis,  J.,  dissented.  * 

Criminwl  action  for  removing  crop,  tried  at  Fall  Terra^ 
lStS9,  of  Harxktt  Superior  Court,  Armjield^  J.,  presiding. 

The  indictment  charges  that  the  defendant,  "  in  the  county 
of,"  &c.,  "on  the  first  day  of,"  &c.,  "did,  by  a  certain  agree- 
ment, rent  from  one  H.  C.  Avera  certain  land  there  situate, 
for  agricultural  purposes,  and  during  the  term  of  his  said 
renting  did  raise  certain  crops  on  said  land;  and  that  the 
said  J.  D.  Smith  afterwards,  to- wit,  on  the  27th  day  of 
November,  A.  D.  1888,  in  said  county,  unlawfully  and  wil- 
fully did  remove  from  said  land  a  part  of  the  crop  of  cot- 
ton and  fiftv  bushels  of  corn,  without  the  consent  of  the  said 
H.  C.  Avera  or  his  assigns,  and  without  giving  him,  the  said 
H.  C.  Avera  or  his  agent  five  days*  notice  of  such  intended 
removal,  and  without  satisfying  all  liens  held  by  said  H.  C. 
Avera  or  his  assigns,  on  said  crops,  contrary,"  &c. 

The  defendant  appeared  and  moved  to  quash  ihe  indict- 
ment because  it  "  does  not  set  forth  that  the  said  H.  C.  Avera 
or  his  assigns  held  liens  on  the  said  crops  at  the  time  of 
said  removal."  The  Court  sustained  the  motion  to  quash,, 
and  gave  judgment  accordingly.  The  Solicitor  for  the  State 
appealed. 

The  Attorney  General,  for  the  State. 
Mr,  R  P.  Jone»f  for  the  defendant. 
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MerkImon,  C.  J.:  The  statute  {The  Code,  §  1754)  provides 
that,  "  when  lands  shall  be  rented  or  leased  by  agreement, 
written  or  oral,  for  agricultural  purposes,  or  shall  be  culti- 
vaied  by  a  cropper,  unless  otherwise  agreed  between  the  par- 
ties to  the  lease  or  agreement,  any  and  all  crops  raised  on 
said  lands  shall  be  deemed  and  held  to  be  vested  in  posses- 
sion of  the  lessor  or  his  assigns  at  all  times,  until  the  rents  for 
said  lands  shall  be  paid,  and  until  all  the  stipulations  con- 
tained in  the  lease  or  agreement  shall  be  performed,  or  dam- 
ages in  lieu  thereof  shall  be  paid  to  the  lessor  or  his  assigns, 
and  until  said  party  or  his  assigns  shall  be  paid  for  all 
advancements  made  and  expenses  incurred  in  making  and 
raising  said  crop.  This  lien  shall  be  preferred  to  all  other 
liens,"  &c. 

In  the  absence  of  agreement  to  the  contrary,  the  purpose 
and  effect  of  the  above  recited  provision  is  to  vest  the  crops 
raised  on  the  leased  land  in  possession  of  the  lessor  or  land- 
lord, and  give  him  a  lien  on  the  same  until  the  rents  and 
advancements,  &c.,  shall  be  paid  as  prescribed.  It  is,  hence, 
not  necessary  in  an  indictment  for  removing  a  crop,  or  any 
part  of  it,  from  the  leased  land,  in  violation  of  the  statute 
(The  Codey  §175U),  in  charging  that  a  lease  was  made,  to 
charge  specially,  in  that  connection,  that  the  lessor  or  land- 
lord had  a  lien  upon  the  crop.  This  is  so  because,  the  lease 
being  charged,  the  law — the  statute — implies  the  lien  aris^ 
ing  by  virtue  of  the  lease,  the  relation  charged.  It  is  not 
necessary  to  charge  matter  of  law  and  what  it  necessarily 
implies,  because  the  Court  must  see  and  take  notice  of  what 
the  law  is,  and  its  application  to  the  material  facts  charged 
in  the  indictment.  When  the  lease  is  charged  the  lien  is 
charged  by  legal  implication,  nothing  to  the  contrary  ai»- 
pea  ring. 

So,  in  the  present  case,  the  indictment  in  charging  the 
lease — the  facts  constituting  the  relation  of  landlord  and 
tenant — charges,  in  legal  effect,  a  lien  upon  the  crop  in 
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favor  of  the  former  that  the  latter  is  bound  to  discharge,  or 
deal  with  in  some  way,  as  allowed  and  required  b}'  the  statute 
applicable.  This  Court  has  repeatedly  upheld  indictments 
for  removing  crops  from  leased  lands  on  which  they  were 
produced,  in  which  the  lien  was  not  specifically  charged 
in  the  connection  above  mentioned.  State  v.  Pender,  8»> 
N.  C ,  65! ;  SiaU  v.  Walker,  87  N.  C,  541 ;  Slate  v.  Powill,  04 
X.  C,  920 

AVhat  we  have  thus  said  is  not  at  all  inconsistent  with 
what  is  said  and  decided  in  State  v.  Merritt,  89  N.  C,  500, 
and  State  v.  Rose,  90  N.  C,  712.     Those  cases  have  reference 
to  the  materia]  charge  in  the  indictment  which  negatives 
the  discharge  of  **  all  lif  us  held  by  the  lessor  or  his  assigns'' 
on  the  crop.     The  requisites  of  the  indictment,  as  a  whole 
in  each  of  them,  were  not  before  the  Court  to  be  considered, 
nor  did  it  advert  to  the  general  form  of  it  in  either  case. 
The  assignment  of  error  only  extended,  and  the  attention  of 
the  Court  was  confined,  to  the  part  of  each  mentioned  above. 
The  Court  said,  properly,  that  it  must  be  charged  that  the 
removal  of  the  crop,  necessary  to  make  up  an  essential  ele- 
ment of  the  offence,  was  "  before  satisfying  all  the  liens  held 
by  the  lessor  or  his  assigns  on  said  crops" — not  "  without  sat- 
isfying all  liens  on  said  crop."     When  the  Court  said,  in 
State  V.  Rose,  supra,  "The  indictment  does  not  aver  (charge) 
that  the  *  lessor  or  his  assigns*  had  liens  on  the  crop,"  it 
meant  to  say,  in  the  connection  in  which  the  words  were 
used,  that  it  was  not  charged  that  the  "  lessor  or  his  assigns" 
had  liens  on  the  crop  undischarged — it  meant  that,  and  no 
more.     Having  in  view  the  ques'ion  under  consideration, 
and  taking  all  that  was  said  in  discussing  it  together,  such 
meaning  certainly  appears. 

What  is  said  in  the  last  paragraph  of  the  opinion  in  the 
case  last  referred  to,  is  merely  suggestive  of  a  complete  form 
of  an  indictment  in  such  cases,  and  it  would  be  well  if  the 
suggestions  were  observed,  but  the  Court  did  not  say  that 
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an  indictment  less  complete  could  not  be  upheld,  if  it  charged 
the  essential  requisites  of  the  offence. 

In  the  case  before  us  the  indictment  is  not  so  definite  and 
precise  in  some  respects  as  it  might,  perhaps  ought  to  be^ 
but  in  the  respect  complained  of,  it  sufficiently  charges,  in 
connection  with  what  the  law  implies,  that  the  defendant 
removed  the  crop — a  part  of  it — **  before  satisfying  all  the 
liens  held  by  the  lessor  or  his  assigns  on  said  crop."  And 
taking  the  indictment  as  a  whole,  we  think  it  sufficient  in 
the  respects  in  question. 

There  is  error.  The  order  quashing  the  indictment  must 
be  set  aside,  and  further  proceedings  had  in  the  action 
according  to  law. 

Davis,  J. — dissenting:  Every  essential  fact  constituting 
the  offence  must  be  set  forth  in  the  indictment  with  plain- 
ness and  reasonable  certainty  and  by  direct  averment,  and 
not  inferentially,  or  by  implication.  Statutes  creating 
offences  must  be  construed  strictly  and  nothing  essential 
can  be  omitted ;  as  for  instance,  an  indictment  under  the 
statute  for  stealing  figs,  which  omits  to  charge  that  they 
were  "cultivated  for  food  or  market,"  is  fatally  defective, 
and  will  not  be  cured  by  verdict.  State  v.  Liles,  78  N.  C, 
496.  It  is  not  sufficient  to  prove  that  they  were  "cultivated 
for  food  or  market."  It  must  be  averred  in  the  indictment 
Every  fact  necessary  to  constitute  the  offence  must  be  estab- 
lished by  the  prosecutor.  If  necessary  to  be  proven,  must 
it  not  be  averred  ? 

The  indictment  in  the  case  before  us  simply  charges  that 
"  one  J.  D.  Smith  did,  by  a  certain  agreement,  rent  from 
one  H.  C.  Avera,"  &c.  It  does  not  set  forth  with  any  cer- 
tainty, or,  in  fact,  at  all,  what  the  contract  or  agreement 
was;  what  rent  was  to  be  paid,  whether  any  money,  or  part 
of  the  crop,  or  that  any  rent  was  to  be  paid,  or  stipulations 
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be  performed,  for  which  the  landlord  had,  or  could  have,  a 
lien.  If  it  be  said  that  the  words,  "did  rent"  ex  vi  termini 
imply  that  something  was  to  be  paid  or  done  by  the  lessee, 
ought  it  not  to  be  charged,  with  reasonable  certainty,  what 
that  something  was,  so  that  the  defendant  might  know  what 
the  charge  was,  and  be  able  to  meet  it  if  he  could?  He 
might,  for  instance,  be  prepared  to  show  that  he  had  paid 
the  rent  agreed  to  be  paid,  but,  on  the  trial,  he  is  met  with 
some  unaverred  charge  that  he  had  failed  to  perform  some 
other  stipulation,  as  to  make  repairs,  clean  out  a  ditch,  or  per- 
form some  other  act,  which  he  is  wholly  unprepared  to  meet, 
because  he  had  no  knowledge  of  the  nature  of  the  charge, 
though  he  might  have  done  so  if  he  had  known  what  the 
charge  was.  It  seems  to  me  that  this  indictment  is  in 
utter  disregard  of  the  well  established  and,  as  I  understand, 
absolutely  necessary  requirement,  that  offences  must  be 
charged  with  reasonable  certaint}'.  If  there  were  only  one 
possible  conclusion  to  be  drawn  from  the  words  **did  rent," 
it  might  be  said,  in  the  language  of  Judge  Nash,  in  State  v. 
Hatlicock,  7  Ired.,  53,  a  "conclusion  cannot  make  an  aver- 
ment." But  no  certain  conclusion  as  to  what  the  contract 
was  can  be  drawn  from  those  words.  For  what  did  Avera 
have  a  lien  upon  the  crop?  It  is  impossible  to  tell  from  the 
indictment,  and  how  could  the  defendant  know  what  would 
be  alleged  on  the  trial ;  and  how  could  he  come  prepared  to 
meet  it? 

'  I  think  the  essential  averments  in  the  indictment  may 
be  fairly  put  thus:  "In  January,  1889,  one  J.  D.  Smith 
did,  by  agreement,  rent  certain  land  (describing  it)  of  one 
H.  C.  Avera  (ergo  he  agreed  to  pay  something  for  rtnt  and 
perforin  some  stipulation  for  which  Avera  held  a  lien,  and 
it  was  not  agreed  that  the  crop  should  not  be  held  to  be 
vested  in  possession  of  the  lessor,  &c.);  that  the  defendant 
made  a  crop  on  the  land  and  removed  it  before  satisfying 
lOG— 42 
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the  lien  and  without  giving  notice.     Upon  this  it  is  asked 
by  the  State  that  he  be  adjudged  guilty,"  &c. 

If  Avera  had  brought  a  civil  action,  and  in  his  complaint 
alleged  his  cause  of  action  with  no  more  certainty  than  the 
averments  in  this  indictment,  would  he  ever  reach  the 
jury  ?  Such  a  complaint  would  be  about  thus:  **  The  plain- 
tiff alleges  that  in  1889  the  defendant  did,  by  agreement, 
rent  from  him  certain  land,  &c.,  and  thereby  agreed  to  pay 
something  for  rent  and  perform  some  stipulation.  He  made 
a  crop  on  said  land  and  removed  it  before  satisfying  all 
liens,  &c.,  and  refuses  to  pay  for  rent  and  unperformed 
stipulations,  &c.  Wherefore,  plaintifl'  demands  judgment 
against  the  defendant  for dollars,  for  rent  and  damages." 

Could  he  go  to  ihe  jury  upon  such  a  complaint,  and  shall 
less  certainty  be  permitted  in  the  averments  in  an  indict- 
ment than  would  be  allowed  in  the  allegation  of  a  com- 
plaint? 

If  the  jury  were  to  convict  upon  this  indictment,  could 
the  Court  render  any  judgment  without  overruling  many 
adjudged  cases?  State  v.  Stamey,  71  N.  C,  202,  and  cases 
cited ;  S^ate  v.  Lanier,  88  N.  C,  658,  and  cases  cited. 

In  Stale  v.  Pendei\  83  N.  C,  651,  the  agreement  was  set  out 
in  the  indictment,  and  it  averred  that  the  landlord  was  to 
have  two  bales  of  cotton  as  his  part  of  the  crop,  and  nega- 
tived by  averment  that  "by  said  contract  it  was  not  agreed 
between  said  parties  that  the  crop  should  not  be  deemed 
and  held  to  be  vested  in  Newman  (the  landlord),"  &c.  Tlie 
contract  was  set  out,  not  by  implication,  but  by  direct  aver- 
ment, and  the  exception  in  the  statute  was  negatived. 

In  State  v.  Poivell,  94  N.  C,  920,  it  was  directly  averred 
that  Powell  was  to  pay  the  lessor  750  pounds  of  lint  cotton, 
"  and  in  said  contract  of  lease,  it  was  not  agreed,*'  &c.,  nega- 
tiving the  exception  in  the  statute.  These  authorities,  I 
think,  so  far  from  sustaining  the  indictment  before  u^  are 
in  direct  coriflict  with  it. 
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In  State  v.  Siameyy  71  N.  C,  202,  an  indictment  for  selling 
spirituous  liquors  "during  an  election  day,"  was  held  to  be 
fatally  defective.  It  did  not  aver  that  it  was  during  a  public 
election,  and,  the  Court  say,  *'  it  raay  be  that  no  election  was 
held."  Again,  it  is  said  in  the  same  case,  "  the  bill  does  not 
negative  the  selling  upon  a  prescription  of  a  practicing  phy- 
sician," &c.,  which  was  lawful,  and  it  was  defective  in  this. 

In  State  v.  Sears,  71  N.  C,  295,  the  defendant  was  indicted 
under  section  15,  ch.  54,  of  Bat.  Rev.,  which  makes  it  indict- 
able for  "  any  person,  with  knowledge  of  said  lien  (landlord's 
lien),  under  the  license  or  authority  of  such  tenant,"  to 
remove  the  crop  without  the  consent  of  the  landlord,  it  was 
held  that  thou;>h  the  defendant  had  knowledge  of  the  lessor's 
lien,  and  though  he  had  the  "  license  and  authoritj'  of  the 
tenant  to  remove  the  crop,"  yet  it  was  not  charged  in  the 
bill  that  he  had  his  "  license  and  authority,"  and  so  there 
was  ^^ probata  without  allegata"  and  the  indictment  was 
defective. 

In  State  v.  Rose,  90  N.  C ,  712,  it  is  said,  "The  indictment 
does  not  aver  that  the  *  lessor  or  his  assigns'  had  liens  on  the 
crop.  It  ma}"  be,  it  is  possible,  he  did  not."  It  was  averred 
that  the  defendant  removed  the  crop  "  without  satisfying  all 
liens  on  said  crop,"  and  the  indictment  was  held  to  be 
defective.  lu  State  v.  Merrilt,  89  N.  C,  500,  it  is  said,  "It 
must  be  alleged  in  the  indictment  and  proved  on  the  trial 
that  the  lessor  or  his  assigns  held  liens  on  the  crop  undis- 
charged." It  was  also  said  the  Court  could  not  tell  "  that 
the  crop,  or  any  part  thereof,  had  been  removed  from  the 
land  before  satisfying  all  liens  held  by  the  lessor  or  his 
assigns  on  said  croj)." 

How  can  the  Court  in  the  case  before  us  see  what  lien  or 
liens  Avera  or  his  assigns  held  on  the  crop,  or  that  they  held 
anv. 

In  Foster  v.  Pcnry,  76  N.  C,  131  (a  civil  case),  it  was  held 
that,  under  the  Landlord    Act  of  1868~'9,  where  nothing 
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appears  but  that  there  was  a  simple  renting,  the  title  to  the 
crop  did  not  vest  in  the  landlord,  but  in  the  tenant.  As 
there  was  no  agreement  as  to  what  should  be  paid,  there 
was  no  lien. 

It  seems  to  me  that  if  we  are  to  adhere  to  the  ruling  in 
Slate  V.  Stamei/y  Stale  v.  SearSy  State  v.  Rose  and  State  \\  MeniV, 
supra^  the  ruling  of  the  Judge  below  ought  to  be  sustained; 
and  even  if  there  were  a  verdict  of  guilty,  there  could  be  no 
judgment  pronounced  upon  such  an  indictment. 

If  it  was  agreed  that  any  rent  was  to  be  paid,  the  prose- 
cutor knew  what  it  was,  and  could  have  easily  averred  it, 
and  a  new  bill  could  have  been  sent.  This  is  the  State's 
appeal,  and  the  accused  ought  not  to  be  put  to  answer  upon 
a  charge  so  indefinite  as  this,  and  I  i  egret  that  I  cannot 
concur  in  the  opinion  of  the  Court. 

I\r  Curiam.  Error. 


*THE  STATE  v.  W.  G.  HAMILTON. 

Appeal —  Costs — Prosecutor. 

1.  A  jadgment  that  a  prosecution  is  frivolous  and  not  required  by  the 

public  interest,  and  that  the  prosecutor  par  costs,  is  conclusive 
and  not  appealable. 

2.  It  is  tuffici^nt  notice  of  a  motion  to  mark  as  prosecutor  if  the  party 

is  present  when  the  motion  is  made,  and  the  order  to  mark  as 
prosecutor  is  also  final  and  conclusive. 

This  was  a  criminal  action,  tried  before  Arm  field,  J.  j^^ 
Sefitember  Term,  1889,  of  Wake  Superior  Court. 

Motion  to  mark  Charles  M.  Jones  prosecutor,  and  tax  him 
with  the  custs.     The  Court  found  that  the  prosecution  was 

•  He»d  notes  by  Clark.  J. 
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frivolous  and  not  required  by  the  public  interest,"  and  taxed 
Jones  with  the  costs  as  prosecutor,  from  which  he  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  contra, 

Clakk,  J. :  The  Code^  §  737,  empowers  the  Court  trying  the 
cause  to  determine  at  any  stage  of  a  criminal  proceeding 
who  the  prosecutor  is,  and  tax  him  with  the  costs,  if  such 
Court  shall  be  of  opinion  that  there  was  not  reasonable 
ground  for  the  prosecution,  or  that  it  was  not  required  by 
the  public  interest.  Section  788  empowers  the  Court  to 
imprison  the  prosecutor  for  non  payment  of  costs,  if  it  shall 
adjudge  that  the  prosecution  was  frivolous  and  malicious. 
This  is  held  constitutional.  State  v.  Cannady,  78  N.  C,  539. 
These  findings  of  fact  by  tlie  ('ourt  below  have  been  repeat- 
edly held  conclusive  and  not  reviewable  by  this  Court  on 
appeal.  State  v.  Adams,  85  N.  C,  560;  State  v.  Owena,  87 
N.  C,  565;  State  v.  DutWy  95  N.  C,  697.  Though  such  find- 
ings  of  fact  by  a  Justice  of  the  Peace  are  reviewable  by  the 
Superior  Court  on  appeal.  State  v.  Murdock,  85  N.  C,  598; 
State  V.  Powdl,  86  N.  C,  640. 

When  the  prosecutor  is  marked  as  such  on  the  bill  before 
indictment  found,  he  can  be  taxed  with  the  costs  without 
notice  and  though  absent.  State  v.  Spencer,  81  N.  C,  519 ;  State 
v.  Horton,  89  N.  C,  581.  But  an  order  to  mark  any  one 
as  prosecutor  after  indictment  found  cannot  be  made  with- 
out his  consent,  unless  on  notice.  State  v.  Crosset,  81  N.  C, 
579.  It  is  sufBcieiit,  however,  if  the  motion  is  made  in  open 
Court,  and  the  party  is  present.  State  v.  Hughes,  83  N.  C, 
665;  State  v.  Norwood,  84  N.  C,  794.  The  order  may  be 
made  on  motion  of  defendant's  counsel,  at  the  instance  of 
the  Solicitor,  or  by  the  Court  ex  mero  motu.  State  v.  Adams, 
85  N.  C,  560.  In  the  present  case,  the  prosecutor  was  pres- 
ent in  Court,  testified  in  the  case  on  trial,  and  also  in  the 


n 


662  IN  THE  SUPREME  COURT. 

State  v,  Roberts. 

investigation  of  facts  upon  the  motion  to  mark  him  as  prose- 
cutor and  to  tax  him  with  the  costs,  and  the  motion  was 
made  by  defendant's  counsel,  the  Solicitor  having  submitted 
to  a  verdict  of  not  guilty  upon  appellant's  testimony. 

Neither  the  judgment  that  Jones  was  prosecutor,  and  that 
the  prosecution  was  "frivolous and  not  required  by  the  pub- 
lic interest,"  nor  that  ordering  him  to  pay  the  costs,  are  re- 
viewable.    Like  other  findings  of  fact  by  the  Judge  below, 

such  findings  are  final  and  conclusive. 

No  error. 


♦THE  STATE  v.  JAMES  ROBERTS. 

Costs — Prose/njitor — Appeal. 

It  is  error  to  tax  a  prosecutor  >^ith  costs,  unless  the  Court,  upon  the 
facts,  shall  entertain  and  express  the  opinion  that  there  was  not 
reasonable  ground  for  the  prosecution,  or  that  it  was  not  required 
by  the  public  interest,  or  shall  adjudge  that  the  prosecution  wss 
frivolous  or  malicious,  or  shall  be  of  opinion  that  there  was  a 
greater  number  of  witnesses  summoned  for  the  prosecution  than 
was  necessary.  Such  findings  of  fact,  when  made,  are conclosive 
and  not  reviewable  on  appeal,  but  they  are  necessary  to  be  made 
in  order  to  support  the  judgment. 

This  was  an  appeal  from  an  order  of  Byymm^  /.,  at  Janu- 
ary Term,  1889,  of  Durham  Superior  Court,  taxing  the 
prosecutor  with  the  costs. 

Upon  receipt  of  the  certificate  from  this  Court  (the  coseis 
reported  in  101  N.  C,  744),  notice  was  issued  and  served  on 
Dickey,  the  prosecutor,  to  show  cause  why  he  should  not  be 
taxed  with  tlie  costs. 


♦Head-notes  by  Clark,  J. 
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"After  hearing  said  Dickey,  in  answer  to  the  said  notice, 
and  the  Solicitor  in  reply  to  the  same,  the  Court  doth  adjudge 
and  order  that  L.  Dickey,  the  prosecutor,  pay  the  costs." 

From  this  order  Dickey  appealed. 

The  Attorney  Gcneraly  for  the  State. 
Mr.  John  W,  Graham,  for  the  appellant. 

Clark,  J.:  This  is  an  appeal  by  the  prosecutor  (Dickey) 
from  a  judgment  taxing  him  with  the  costs.  If  the  defend- 
ant be  acquitted,  or  judgment  arrested,  or  nolle  prosequi 
entered,  the  Court  is  empowered  by  sections  737  and  738  of 
The  Code  to  adjudge  the  prosecutor  to  pay  costs  in  either  of 
four  cases — i.  e.,  if  the  Court  shall  be  of  opinion  that  there 
was  not  reasonable  ground  for  the  prosecution,  or  that  it  was 
not  required  by  the  public  interest,  or  when  the  Court  shall 
adjudge  that  the  prosecution  was  frivolous  or  malicious,  and 
in  the  last  two  cases  the  prosecutor  will  also  be  adjudged  to  be 
imprisoned  if  the  costs  be  not  paid.  By  section  1204,  though 
the  Court  may  not  find  the  prosecution  frivolous  or  malicious, 
nevertheless,  if  it  is  of  opinion  that,  by  request  of  the  prose- 
cutor, a  greater  number  of  witnesses  was  summoned  than 
was  necessary,  it  may  adjudge  the  prosecutor  to  pay  the 
attendance  of  such  unnecessary  witnesses.  It  has  been 
repeatedly  held  that  if  the  Judge  below  shall  find  either  of 
the  above  state  of  facts  to  exist,  such  findings  of  fact  are 
conclusive  and  not  appealable.  See  State  v.  Hamilton,  ante, 
6G0,  in  which  the  authorities  are  cited  and  reviewed. 

But  the  right  of  the  Court  below  to  tax  the  prosecutor 
with  costs  does  not  arise  as  a  matter  of  course.  It  only 
exists  when  one  of  the  states  of  fact  above  recited  is  made 
to  appear  by  (he  expressed  opinion  or  judgment  of  the  Court. 
In  the  present  case  there  is  no  finding  of  fact  by  the  Judge 
in  this  regard,  but  simply  a  judgment  that  the  prosecutor 
pay  costs.     This  has  no  warrant  in  the  law. 
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Tlie  exception  of  the  appellant  to  the  judgment  is  not  as 
specific  as  it  should  be,  but,  independent  of  that,  there  is 
error  as  apparent  upon  the  face  of  the  record  as  would  be  the 
judgment  of  the  Court  in  a  case  requiring  the  intervention 
of  a  jury,  when  there  is  neither  waiver  of  a  jury  nor  verdict 
rendered.  In  such  case,  the  error  apparent  on  the  face  of 
the  record  would  be  corrected  liere  without  assignment. 
Thornton  v.  Brady,  100  N.  C,  38.  So,  in  this  case,  the  judg- 
ment that  the  prosecutor  pay  the  costs,  without  a  previous 
finding  by  the  Court  of  the  existence  of  one  of  the  states  of 
fact  which  would  authorize  such  judgment,  is  error  in  the 
record  proper,  which  the  Court  will  currect. 

The  appellant  is  not,  however,  necessarily  entitled  to  a 
discharge  from  liability  by  rehson  of  such  error.  It  is  still 
open  to  the  Solicitor  to  move  the  Court  below  to  tax  the 
costs  against  the  appellant,  or  that  Court  may  do  so  exmero 
motii.  If,  upon  the  investigation  of  the  facts,  it  shall  enter- 
tain and  express  the  opinion  or  adjudge  that  they  aresucb 
as,  under  the  statute,  authorize  the  costs  to  be  taxed  against 

the  prosecutor,  it  can  so  order. 

Error. 


THE  STATE  v.  P.  M.  PENDERGRASS. 

Municipalities — Police  Regulations— City  Ordiaanccs, 

1.  Municipalities  cannot  UAe  the  powers  to  regulate  their  affairs  to  create 

monopolies  for  the  benefit  of  private  individuals;  nor  can  they 
enact  rules  or  ordinances  imposing  penalties  that  do  not  operate 
equally  upon  all  citizens  of  the  State  who  come  within  the  cor- 
porate limits. 

2.  An  ordinance  of  the  town  of  Durham  which  enacted  that  no  fresh 

meats  should  be  sold  in  said  town  outside  of  the  market-house— 
it  appearing  that  a  suitable  and  convenient  market-house  had 
been  provided— was  a  valid  exercise  of  its  police  powers. 
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This  was  an  indictment  for  a  violation  of  an  ordinance 
of  the  town  of  Durliam,  in  selling  fresh  meat  in  the  town 
and  not  at  the  market-house,  tried  at  October  Term,  1889, 
of  the  Superior  Court  of  Durham  County,  before  Graves,  J. 
The  jury  returned  a  special  verdict,  to-wit: 
"The  town  of  Durham  is  a  municipal  corporation,  with 
power,  under  its  charter  and  under  the  general  law,  to  regu- 
late its  markets  and  prescribe  at  what  place  and  in  what 
manner,  in  the  town,  shall  be  sold  marketable  things;  that 
tlie  town  of  Durham  has  established  a  maiket-house  suffi- 
cient in  size  and  conveniently  located,  for  the  sale  of  mar- 
ketable things;  that  the  Board  of  Commissioners  of  the  town 
aforesaid,  at  their  meeting  held  on  June  18th,  1889,  enacted 
the  following  ordinance:  *No  persons  shall  sell  any  fresh 
meats  within  the  corporate  limits  of  the  town  of  Durham, 
outside  the  market-house  of  said  town:  Provided Ahat  this 
ordinance  shall  not  apply  to  persons  selling  beef  of  their 
own  raising,  by  the  quarter.  Any  person  violating  this  sec- 
tion shall  be  fined  five  dollars  for  each  da)'  said  ordinance 
is  violated  on  and  after  the  first  day  of  July,  1889*;  that  on 
the  25th  day  of  September,  1889,  the  defendant,  within  the 
corporate  limits  of  the  town  of  Durham,  and  outside  the 
market-house  of  said  town,  offered  to  sell  fresh  meat,  to-wit, 
beef,  not  of  his  own  raising  and  not  by  the  quarter,  to  Wil- 
liam Shelburn,  Charles  P.  Ilaweston  and  others  living  within 
the  corporate  limits  of  said  town,  and  said  William  Shelburn, 
Charles  P.  Haweston  and  others  did  thereby  agree  to  buy 
the  same,  and  that  the  defendant  subsequently,  and  during 
the  day  aforesaid,  did  deliver  the  quantities  of  beef  so  agreed 
to  be  bought,  at  the  residences  of  the  said  William  Shelburn, 
Charles  P.  Haweston  and  others,  and  the  defendant  did,  at 
the  time  and  palaces  of  delivering,  during  the  day  aforesaid, 
receive  from  the  parties  aforesaid  the  price  in  money  agreed 
to  be  paid  for  said  fresh  meat;  that  the  defendant  obtained  the 
fresh  meat  delivered  as  aforesaid  from  a  stall  or  house  outside 


66G  IN  THE  SUPREME  COURT. 


State  v,  Penderorass. 


of  the  corporate  limits  of  the  town  of  Durham,  and  at  his  said 
stall  or  house,  weighed  and  cut  the  fresh  meat  delivered  in 
parcels  to  the  said  William  Shelburn,  Charles  P.  Haweston 
and  others  as  aforesaid.  If,  upon  the  foregoing  facts,  the 
Court  be  of  opinion  that  the  defendant  is  guilty,  then  the 
jury  so  find  for  their  verdict;  but  if  the  Court  be  of  a  con- 
trary opinion,  then  the  jury  for  their  verdict  find  the  defend- 
ant not  guilty."  Whereupon,  it  is  adjudged  by  the  Court 
that  the  said  defendant  is  guilty,  and  that  he  pay  a  fine  of 
five  dollars  and  the  costs  of  the  prosecution,  from  which 
judgment  the  defendant  prays  an  appeal  to  the  Supreme 
Court. 

The  Attorney  General,  for  the  State. 
No  counsel  contra, 

Avery,  J — after  stating  the  facts:  The  Legislature  un- 
questionably has,  and  frequently  exercises,  the  right  to  regu- 
late trade  as  contra-distinguished  from  restraining  it,  and 
while  it  would  not  be  within  the  purview  of  its  powers  to 
pass  a  law  prohibiting  the  sale  of  sound  and  wholesome 
meat  in  any  locality,  or  permitting  the  authorities  of  a  town 
to  do  so,  it  can  confer  upon  municipalities  the  power  to  pre- 
scribe, by  their  ordinances,  the  manner  of  disposing  of  it, 
for  the  purpose  of  protecting  the  public  health  or  promoting 
good  government,  as  by  prohibiting  it  to  be  retailed  except 
at  designated  market-places.  1  Dillon  Mun.  Corp.,  §§3S0, 
386,  389;  State  v.  Moore,  104  N.  C,  714  (S.  E.  Rep.,  Vol.  10, 
p.  144);  Intendant  v.  Sorrell,  1  Jones,  49.  In  St.  Louis  v.  Jad- 
son,  25  Mo.,  37,  precisely  the  same  question  was  presented  as 
that  before  us,  and  the  Court  sustained  the  right  of  the  city 
of  St.  Louis,  under  a  general  grant  by  the  Legislature  of 
power  to  regulate  the  sale  of  meats,  to  forbid  by  an  ordi- 
nance the  sale  in  smaller  quantities  than  one  quarter. 
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Towns  or  cities  cannot  use  this  power  to  create  monopolies 
for  the  benefit  of  private  individuals,  nor  can  they  pass  by- 
laws imposing  penalties  that  do  not  operate  equally  upon  all 
citizens  of  the  State  who  may  come  within  the  corporate 
limits.  State  v.  Moorey  svpra;  State  v.  Chambers^  93  N.  C, 
600;  1  Dil.  Mun.  Corp.,  §380.  The  ordinance  before  us  for 
construction  is  general  in  its  character,  and  is,  therefore,  like 
a  public  law  that  applies  to  a  particular  locality,  free  from 
objection  as  imposing  [)eculiar  restraints  upon,  or  extending 
special,  privileges  or  immunities  to,  any  one. 

There  is  no  error. 

Judgment  aflSrmed. 


IHE  STATE  V.  JORDAN  PRITCHETT. 

Homicide — Evidence — Insanity — Jury — Challenge — Judge^s 

Charge. 

1.  Where  it  appeared  that  the  prisoner  did  not  exhaust  his  peremptory 

challenges,  error  in  the  Court  in  its  ruling  upon  the  competency 
of  a  juror  challenged  by  the  prisoner  is  not  good  ground  for  a 
new  trial. 

2.  The  declarations  and  acts  of  one  charged  with  an  offence,  after  its 

commission — not  of  the  res  gestce— are  not  competent  evidence 
for  liim. 

3.  Where  the  testimony  showed  that,  after  the  commission  of  the 

offence,  and  pending  the  trial,  the  prisoner  was  committed  to  the 
asylum  for  the  insane  upon  a  verdict  that  he  was  incompetent  to 
plead,  but  was  afterwards  put  upon  trial  and  plead  *'  not  guilty,*' 
and  there  was  some  evidence  that  the  insanity  was  feigned:  Held 
not  to  be  error  to  permit  the  State,  upon  cross-examination,  to 
ask  him  '*  why  he  plated  off  crazy." 

4.  Evidence  of  the  condition  of  a  pistol  (with  which  it  is  alleged  the 

homicide  was  committed)  on  the  morning  after,  was  competent. 


668  IN  THE  SUPREME  COURT. 

State  v,  Pritchett. 

5.  Where  a  party  charged  with  the  commission  of  a  crime  has  been 

committed  to  the  asylum  for  the  insane  because  of  iosanitv  super- 
vening after  the  offence  and  existing  at  the  time  he  was  called 
upon  to  plead,  the  Court  does  not  lose  jurisdiction  by  reason  of 
his  commitment,  but  it  may,  without  any  discharge  or  other 
formal  action  on  the  part  of  the  asylum  authorities,  cause  him, 
from  time  to  time,  to  be  brought  before  the  Court  for  examina- 
tion, and.  whenever  it  is  ascertained  that  he  is  coni{>etent  to  plead, 
may  put  him  upon  trial. 

6.  The  opinion  of  the  superintendent  of  the  asylum  as  to  the  mental 

condition  of  the  prisoner  while  under  his  charge  is  competent 
evidence  upon  the  question  whether  such  insanity  was  feigned. 

7.  Where  no  instruction  is  asked  to  "  state,  in  a  plain  and  correct  man- 

ner, the  evidence  given  in  the  case,  and  declare  and  explain  the 
law  arising  thereon,"  the  failure  of  the  Court  to  comply  with  the 
statute  in  that  particular  will  not  be  sufficient  ground  for  a  new 
trial,  especially  where  the  **  case  on  appeal''  shows  that  the  charge 
of  the  Court  presented  the  case  in  the  most  favorable  light  for 
the  defendant. 

This  was  an  indictment  for  murder,  tried  at  Spring 
Term,  1890,  of  Granville  Superior  Court,  Armfield,  J.,  pre- 
siding. 

The  prisoner  was  charged  with  the  killing  of  one  Moseley 
by  shooting  him  with  a  pistol,  at  night,  in  a  house  where  he 
and  a  number  of  other  colored  people  were  assembled.  The 
prisoner  denied  the  killing,  and,  among  other  things  pro- 
posed to  show  that  Amos  Hodnett  and  prisoner  were  both 
arrested  on  the  Monday  after  the  homicide,  and,  pureuanl 
to  direction  given  a  witness  (then  being  examined)  by  Amos 
Hodnett,  witness  j-ent  and  got  his  pistol,  which  was  a  32  cali- 
bre pistol. 

This  was  objected  to  on  the  part  of  the  State.  Objection 
sustained,  and  prisoner  excepted. 

The  defendant  then  proposed  to  show  by  same  witness 
that,  pursuant  to  directions  given  by  prisoner,  witness  sent 
and  got  prisoner's  pistol,  w^hich  was  a  3S-calibre  pistol. 

Objection  on  the  part  of  the  State.  Objection  sustained, 
and  defendant  excepted. 
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The  defendant  proposed  to  show  by  witness  that  the  pistol 
admitted  to  be  Amos  Hodnett*s  on  tlie  coroner's  inquest  was 
a  32calibre  '*  American  Bulldog"  pistol. 

This  was  objected  to  on  the  part  of  the  State.  Objection 
sustained,  and  prisoner  excepted. 

Tlie  defendant  then  proposed  to  show  by  witness  that 
when  he  arrested  Amos  Hodnett,  lie  searched  said  Hodnett 
and  found  some  32-calibre  cartridges  on  his  person. 

This  was  objected  to  on  the  part  of  the  State.  Objection 
sustained,  and  defendant  excepted. 

Defendant  proposed  to  prove  that  Amos  Hodnett  said 
that  he  had  a  32-calibre  pistol  at  Dicey  Smithes,  and  pro- 
duced it  on  the  trial. 

Objection  on  the  part  of  the  Slate.  Objection  sustained. 
Defendant  excepted. 

The  ball  which  was  extracted  from  deceased's  body  was 
much  battered,  and  a  good  deal  of  testimony  was  intro- 
duced, but  of  a  very  vague  character,  as  to  whether  it  was  a 
32  or  38  calibre 

The  facts  pertinent  to  the  other  questions  discussed  by 
the  Court  are  stated  in  the  opinion 

The  prisoner  was  convicted,  and  appealed  from  the  judg- 
ment of  death  pronounced  ngainst  him. 

The  Attorney  General  for  the  State. 
J/r.  X,  Y.  Gulley,  for  defendant. 

Merklmox,  C.  J  :  In  selecting  the  jury  in  this  case,  the 
prisoner  challenged  a  person  tendered  as  a  juror  for  cause 
assigned.  The  objection  was  not  sustained  by  the  Court, 
and  the  prisoner  excef»ted.  It  appears  that  a  jury  was 
obtained  before  the  prisoner  had  exhausted  his  right  to  chal- 
lenge peremptorily.  It  is  settled  that  such  exception  cannot 
be  sustained.  State  v.  Ilensley,  1)4  N.  C,  1021,  and  cases 
there  cited. 
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The  evidence  rejected  on  the  trial,  referred  to  in,  and 
embraced  by,  the  exceptions  numbered  respectively  2, 3, 4, 
5,  7,  was  not  competent.  It, referred  to  what  was  said  and 
done  after  the  homicide,  on  the  occasion  of  the  inquest  held 
by  the  coroner,  in  respect  to  the  two  pistols,  one  said  to  have 
been  that  of  the  prisoner,  and  the  other  that  of  another 
party.  If  the  facts  intended  to  be  proven  in  respect  to  the 
ownership  of  these  pistols,  their  calibre,  &c.,  could  be  per- 
tinent and  competent  at  all,  evidence  to  prove  them  should 
have  been  produced  on  the  trial  without  reference  to  the 
evidence  in  respect  to  them  at  the  coroner's  inquest.  More- 
over, the  prisoner  could  not  be  allowed  to  show  after  the 
homicide,  and  after  he  was  arrested,  that  he  "  sent  and  got 
his  pistol,"  and  that  of  another  party,  to  be  examined^with 
a  view  to  his  exculpation.  This  is  so,  because  he  could  not 
be  allowed  to  have  opportunity  to  make  evidence  in  his 
own  behalf.  Besides,  the  evidence,  if  it  had  been  properly 
offered,  was  not  of  itself  relevant.  It  might  have  tended 
very  vaguely,  remotely  and  indirectly  to  show  that  another 
person  killed  the  deceased.  In  possible  cases  the  prisoner 
might  show  that  a  person  other  than  himself  slew  the 
deceased,  but  in  such  cases  "the  proof  must  be  direct  to  the 
fact,  and  cannot  come  from  admission  or  conduct  seemingly 
in  recognition  of  it,"  of  facts  that  simply  give  rise  to  vague 
conjecture.     State  v.  Ge€y  92  N.  C,  756. 

The  prisoner  was  examined  at  the  trial  as  a  witness  in  his 
own  behalf,  and  on  the  cross-examination  the  Solicitor  for 
the  State  asked  him  "what  he  played  off  crazy  for?"  hav- 
ing reference  to  the  fact  that  he,  at  a  former  term  of  the 
Court,  professed  to  be,  or  was,  insane  at  the  time  the  action 
stood  for  trial.  The  prisoner  objecting,  the  Court  allowed 
the  question  to  be  put.  We  think  it  w^as  pertinent  and 
competent.  If  the  prisoner  had  answered  substantially 
that  he  did  feign  insanity,  such  answer  would  have  gone  to 
his  discredit  and  tended,  in  connection  with  other  evidence, 
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to  prove  guilt.  It  would  have  shown  u  disposition  and  a 
strong  purpose  to  evade  justice. 

The  objection  to  allowing  the  witness  for  the  State  to  tes- 
tify as  to  the  condition  of  the  pistol  with  which  the  prisoner 
killed  the  deceased  the  next  morning  after  the  homicide 
was  not  well  founded.  The  inquiry  proposed,  though  rather 
general,  was  such  as  would  probably  elicit  evidence  perti- 
nent and  competent.  The  evidence  called  for  might  have 
identified  the  pistol  and  shown  that  it  had  recently  been 
discharged.  The  evidence  given  tended  to  identify  it,  and 
otherwise,  so  far  as  we  can  see,  it  was  not  of  much,  if.  any, 
importance. 

Likewise,  the  objection  to  allowing  the  examination  of  the 
Superintendent  of  the  Insane  Asylum  as  a  witness  for  the 
State  in  respect  to  the  mental  condition  of  the  prisoner  while 
he  was  in  the  asylum  as  a  patient  cannot  be  sustained.  It 
was  pertinent  and  proper  to  ascertain  whether  the  prisoner 
was  insane  or  otherwise  at  the  time  he  was  committed  to 
the  asylum  under  the  order  of  the  Court,  and  whether,  if  he 
was  insane,  as  the  jury  had  found  him  to  be,  he  had  recov- 
ered his  sanity  sufiBcientlj'  to  be  tried  for  the  offence  charged 
against  him.  The  evidence  elicited  was  important.  It 
tended  to  show  that  it  was  questionable  whether  the  prisoner 
was  insane,  as  the  Court  supposed  he  was,  and  that  if  he 
was,  he  had  recovered  his  sanity,  and  might  properly  be  put 
upon  his  trial. 

When  the  prisoner  was  first  brought  into  Court  and  re- 
quired to  plead  to  the  indictment,  his  counsel  suggested  that 
he  was  insane  and  incapable  of  pleading.  Thereupon,  the 
Court  submitted  to  a  jury  a  proper  issue  as  to  his  sanity, 
and  it  found  that  he  was  sane.  The  action  was  then  con- 
tinued. At  the  next  term  of  the  Court  the  prisoner's  coun- 
sel again  suggested  that  he  was  then  insane  and  could  not 
plead.  Thereupon,  a  second  jury  found  that  he  was  insane, 
and  the  Court  made  its  order,  directing  that  the  prisoner 
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"be  confined  in  the  Lunatic  Asylum  at  Groldsboro,  in  said 
State,  for  treatment  bv  the  authorities  thereof  until  his  mind 
may  be  restored  so  that  he  may  be  competent  to  plead  to  the 
indictment  against  him  in  this  behalf,  upon  the  happening 
of  which  event  the  authorities  of  said  asylum  are  hereby 
ordered  to  notify  the  Clerk  of  the  Superior  Court  for  the 
county  of  Granville,  to  the  end  that  he  may  be  returned  to 
said  county  for  trial."  In  pursuance  of  this  order  the  pris- 
oner was  committed  to  the  asylum,  and,  having  remained 
there  several  months,  escaped  therefrom.  While  he  so 
escaped,  he  was  retaken,  pleaded  to  the  indictment  not  guilty, 
put  upon  his  trial  and  convicted.  From  the  judgnaentof 
death  he  appealed.  Here  his  counsel  insisted  that  he  could 
not  be  required  to  plead,  and  be  put  upon  his  trial,  until  the 
proper  authorities  of  the  insane  asylum  had  duly  certified 
that  he  had  recovered  his  sanity,  &c.  This  contention  is 
not  well  founded. 

The  law  does  not  intend  or  allow  that  a  person  of  suflS- 
cient  age  to  commit  a  criminal  offence,  and  sane  at  the  time 
he  commits  such  offence,  shall,  because  of  subsequent  in- 
sanity, go  unpunished,  if  afterwards  he  recover  his  sanity. 
Temporary  insanity  does  not  destroy  or  abridge  his  duty, 
obligations  and  amenability  to  society  and  government, 
except  while  he  is  so  affected.  His  sanity  restored,  he  is 
amenable  for  criminal  offences  committed  when  he  was  sane, 
on  the  same  footing  as  other  people,  and  for  the  like  reasons. 
The  statute  {The  Code,  §  2255)  allowing  and  requiring  Judges 
of  the  Superior  Courts  to  commit  insane  persons,  charged 
with  criminal  offences  in  the  cases  specified,  to  the  proper 
insane  a^^ylum,  does  not  imply  or  intend  that  such  persons 
so  committed  shall  remain  there  after  they  are  cured  or 
restored  to  sanity.  It  does  not  so  provide  in  terms,  or  by 
implication,  nor  does  it  provide  that  the  authorities  of  such 
asylums  shall  discharge  such  persons,  as  in  cases  where 
insane  persons  not  charged  with  crime  may  be  discharged. 


J 


FEBRUARY  TERM,  1890.  673 


State  v.  Pritchett. 


In  the  absence  of  such  express  authority  conferred,  it  is  not 
to  be  presumed  or  merely  implied  that  the  Legislature  in- 
tended that  such  persons  restored  to  sanity  shall  be  dis- 
charged and   turned  loose  upon  the  public.     Nor  does  the 
statute  confer  upon  the  constituted  authorities  of  an  asylum, 
or  any  of  its  particular  officers,  authority  to  ascertain  and 
determine  when  an  insane  person,  charged  with  crime  and 
committed  to  the  asylum,  shall  be  sent  to  the  Court  to  bo 
tried  for  the  offence  charged  against  him.     Such  insane  per- 
son is  committed  to  the  insane  asylum  by  the  proper  Judge 
to  be  there  kept  securely,  treated  for  his  disease  or  diseases, 
physical  as  well  as  mental,  cured,  if  practicable,  and  when 
he  is  cured,   the  superintendent  of  the   asylum,  or  some 
authority  thereof  designated  for  the  purpose,  should  n(»tify 
the  ('lerk  of  the  County  having  jurisdiction  of  the  offender 
that  he  is  restored  to  sanity,  to  the  end  the  Court,  through 
its  officers,  may  take  proper  steps  to  bring  the  party  to  trial, 
or  discharge  him  according  to  law,  except  that  when  a  party 
has  been  acquitted  of  an  offence  charged  against  him,  because 
of  insanity  at  the  time  he  committed  the  alleged  offence, 
and  was  committed  to  the  asylum,  may  be  discharged  by 
the  authorities  of  the  asylum  as  in  cases  of  insane  persons 
not  charged  with  crime.     This  is  so,  because  the  person  so 
acquitted  of  crime  is  not  to  be  held  to  answer  further. 

The  Court  does  not  lose  its  jurisdiction  of  a  person  charged 
criminally  before  it  by  reason  of  his  insanity  and  the  order 
committing  him  to  the  asylum.  He  is  sent  there  simply 
for  the  purpose  already  indicated.  The  Court  may  make 
inquiry  from  time  to  time  as  to  his  mental  condition,  and  to 
that  end  bring  him  before  it.  While  it  ought,  and  will, 
ordinarily,  f)ay  great  respect  and  deference  to  the  judgment 
and  opinions  of  the  authorites  of  the  asylum  as  to  the 
patient's  mental  condition,  it  may  exercise  its  authority  by 
proper  inquiry,  and  determine  that  the  party  is,  or  is  not, 
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sufficiently  restored  to  sanity  to  be  required  to  plead  and  be 
put  on  his  trial.  It  may  cause  the  party  in  the  asylum  to 
be  brought  before  it  by  habeas  corpus,  or,  in  some  cases,  no 
dotibt,  by  appropriate  order;  and  when  the  party  ha3 escaped 
from  the  asylum  he  may  be  arrested  upon  capias,  or  in  any 
way  allowed  by  law,  and  taken  before  the  Court;  or,  if  in- 
sane, he  may  at  once  be  returned  to  the  asylum.  The 
Court's  authority  is  i»aramount,  and  hence,  whenever  the 
party  charged  is  brought  before  it,  without  regard  to  whether 
he  escaped  from  the  asylum  or  not,  it  may  make  proper 
inquiry  as  to  his  mental  condition,  and  if  it  be  found  that 
he  is  restored  to  sanity,  require  him  to  plead  and  be  put  u{X)n 
his  trial,  or,  if  it  be  found  that  he  is  still  insane,  recommit 
him  to  the  asvlum.  Nor  is  it  necessa>y,  where  manifestlv 
the  party  is  restored  to  sanity,  to  make  formal  inquiry  as  lo 
his  mental  condition;*  but  the  Court  should  be  cautious  in 
this  respect  and  fully  satisfied  that  the  party  is  sane  It  is 
the  province  of  the  Court  to  determine  the  sanity  or  insanity 
of  the  person  charged  with  crime. 

It  will  be  observed  that  the  statutory  provision  {TheGjit, 
§2255)  conferring  authority  upon  Judges  to  commit  insane 
persons  charged  criminally  to  insane  asylums  is  exceptional 
and  there  is  no  express  statutory  provision  prescribing  how 
such  persons  committed  are  to  be  discharged  when  restored 
to  sanity.  It  is,  hence,  necessary  to  resort  to  a  reasonable 
interpretation  of  the  statute  and  the  application  of  general 
principles  of  law.  This  we  have  endeavored  to  do  in  this 
case.  The  prisoner  appeared  to  be  sane.  Tliere  was  evi- 
dence to  prove  his  sanity,  and,  indeed,  it  was  not  suggested 
that  he  was  not  sane  when  he  pleaded  not  guilty  and  was 
put  upon  his  trial. 

The  Court  was  not  requested,  on  the  trial,  to  "state  in  a 
plain  and  correct  manner  the  evidence  given  in  the  case, 
and  declare  and  explain  the  law  arising  thereon  "  to  the  jury, 
nor  was  there  any  objection  or  exception  in  the  Court  below 
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on  that  account.     In  this  Court,  the  counsel  for  the  prisoner, 
in  his  earnest  argument,  insisted  that  the  Court  was  bound, 
without  special  request,  to  so  state  the  evidence  and  the  law 
to  the  jury,  and  he  relied  upon  State  v.  Boyle,  104  N.  C,  800. 
In  the  latter  case  t)ic  Court  was  expressly  requested  to  so  state 
the  evidence  and  the  law,  and  that  it  did  not,  was  assigned 
as  error.     In  this  case  the  evidence  was  not  at  all  compli- 
cated or  peculiar  in  its  application  and  bearings;  it  was  sim- 
ple and  easily  understood.    The  Court  directed  the  attention 
of  the  jury  to  it,  not  as  fully  as  it  should  have  done,  but,  as 
to  the  jirisoner,  it  expressly  directed  their  attention  to  the 
material  evidence  in  his  behalf,  and  to  the  view  of  it  most 
favorable  to  him,  and  told  them  that  if  it  was  true,  he  was  not 
guilty,  and  they  should  so  find.    So  he  had  no  just  ground 
of  complaint  in  such  respect.     He  could  rely  for  his  acquit- 
tal only  upon  his  own  evidence.     The  evidence  against  him 
was  plain,  direct,  abundant  and  strong.     If  it  was  true,  as 
the  jury  found  it  to  be,  the  prisoner  slew  the  deceased,  an 
unoffending  man,  without  the  slightest  provocation.     The 
superintendent  of  the  asylum  said  in  his  examination  that 
he  possessed  "  eccentricities  and  peculiarities,"  but  these  could 
not  excuse  his  great  crime.     Indeed,  the  defence  of  insanity 
was  not  at  all  relied  upon. 

Judgment  atBrmed. 
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THE  STATE  v.  CARRIE  CHISENHALL. 

Abduction — Evidence —  Witness. 

1.  Fraud  or  force  are  not  essential  elements  of  the  crime  of  abducti)D 
under  the  laws  of  this  State. 

3.  The  offence  is  sufficiently  described  by  the  word  "abduct/* and  may 

be  committed  by  violence,  fraud  or  persuasion. 

8.  A  statement  made  voluntarily  by  a  person,  against  whom  no  charge 
is  pending,  to  the  Solicitor  in  reference  to  the  commission  of  an 
oftence  by  another,  may  be  received  in  evidence  against  the 
author,  who  is  afterwards  indicted  for  the  same  transaction. 

4.  Evidence  of   the  declarations  of  the  father  of  the  abducted  child. 

showing  his  lack  of  consent  to  its  carrying  away,  is  competent 
against  one  charged  with  the  abduction. 

This  was  a  criminal  action,  tried  before  Armjield^J.,^^ 
Spring  Term,  1S90,  of  Durham  Superior  Court,  upon  an 
indictment  for  ubduetion. 

Martha  Chisenhall,  a  witness  for  the  State,  being  sworn, 
testified  as  follows:  "I  am  the  mother  of  the  defendant,  and 
also  of  Eloise  Chisenhall.  Eloise  lived  with  me  and  my 
husband  in  the  town  of  Durham.  She  left  mv  house  last 
Sunday  evening  abput  2  o^clock  with  the  defendant  and 
Mary  Douglas.  Carrie,  the  defendant,  did  not  live  with  me. 
I  went  in  about  two  hours  to  Carrie's  house,  and  found  the 
door  locked.  I  then  went  to  Mag  Busli'8  porch.'  The 
defendant  was  there.  I  asked  Mag  to  put  Eloise  out  of  her 
house.  She  said  she  was  not  there.  I  said :  *  Yes  she  is 
there.'  And  I  said  :  *  Mag,  if  you  don't  put  my  child  out, 
I  will  bring  somebody  here  to  take  her  out.'  She  dared  me 
to  bring  a  policeman  to  her  house.  Carrie  was  sitting  lo 
the  room.  I  did  not  go  in  the  house.  I  made  no  effort  to 
go  in,  and  nothing  was  said  to  prevent  me  from  going  id- 
Defendant  told  me  Eloise  was  there  in  the  house.    Eloise 
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staid  there  all  night.  I  went  back  the  same  afternoon 
before  sundown.     Eloiso  was  thirteen  years  old." 

The  State  asked  witness  if  her  husband  knew  that  she 
was  going  for  Eloise  ?  Defendant  objected.  Objection  over- 
ruled.    Defendant  excepted,  and  witness  testified : 

"  My  husband  knew  I  was  going  for  Eloise,and  concurred  in 
it.  When  Eloise  left  my  house,  my  husband  was  not  in 
the  house,  but  he  was  on  the  lot.  The  d'efendant,  Eloise 
and  Mary  Douglas  went  out  of  the  back  door  of  the  house. 
I  made  no  objection.-  I  knew  Mary  Douglas.  My  husband 
told  me  to  go  for  Eloise  as  soon  as  he  found  out  she  was 
gone."  - 

Defendant  objected  to  this  evidence,  as  she  was  not  pres- 
ent.    Objection  overruled.     Exception  by  defendant. 

The  State  proposed  to  prove  the  general  reputation  of  the 
house  of  Mag  Bush  by  this  witness. 

Defendant  objected.  Objection  overruled.  Excepted  by 
defendant. 

Witness  testified  it  was  bad  for  men  running  after  women 
there,  and  continued:  "  When  defendant  and  Mary  Douglas 
came  on  Sunday  evening,  they  staid  about  half  an  hour, 
talking   with    me.     I  had   no   particular  talk  with  them. 

» 

Eloise  had  been  to  defendant's  house  before  this,  and  she 
staid  away  from  home  all  night  before. '  She  has  left  home 
with  defendant  before.  Eloise  did  not  come  home  until 
Tuesday  morning." 

Eloise  Chisenhall, a  witness  for  the  State,  testified:  '*I  was 
at  Mag  Bush's  last  Sunday  evening.  I  went  with  Carrie, 
the  defendant,  and  Mary  Douglas.  She  told  me  I  could  go 
with  them,  when  we  left  home,  or  not,  as  I  pleased.  I 
wanted  to  go.  Defendant  did  not  tell  me  what  they  wanted 
with  me.  I  saw  Rhodes  Herndon  at  Mag  Bush's  that  night. 
He  did  not  stay  long.  I  heard  my  mother  when  she  came 
to  Mag  Bush's  that  afternoon  and  told  her  to  put  me  out. 
I  did  not  want  to  go  home.     Herndon  came  about  8  o'clock." 
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W.  M.  Busbee,  a  witness  for  the  State,  testified :  "  On  Tues- 
day last,  at  the  recess  of  the  Court,  I  was  in  the  office  of  the 
Solicitor.  I  am  a  Justice  of  the  Peace.  I  had  tried  the 
warrant  against  Mag  Bush  for  abduction.  Martha  Chisen- 
hall and  the  defendant  were  witnesses  for  the  State  against 
Mag  Bush.  I  told  these  two  witnesses  to  go  to  the  Solicitors 
room.  I  got  there  before  the  witnesses.  The  defendant  was 
examined  as  a  witness  by  the  Solicitor  in  my  presence.  The 
bill  of  indictment  had  not  then  been  sent  against  Mag 
Bush,  but  the  Solicitor  wished  to  examine  the  witness.  I 
remember  the  substance  of  the  statement  made  by  the 
defendant."  The  Solicitor  then  a^ked  witness  to  give  the 
statement  she  made. 

Defendant  objected  Objection  overruled.  Defendant 
excepted,  and  witness  continued:  "Defendant  said  she  was 
at  the  house  of  Mag  Bush  on  Saturday  night,  and  was  asked 
by  Mag  Bush  and  Herndon  if  she  could  get  Eloise  to  come 
to  come  to  Mag's  house  to  see  Herndon.  She  told  them  that 
she  could  not  get  her  that  night,  but  would  try  to  get  her  to 
come  next  day;  that  on  Sunday  she  did  go  to  her  mothers 
and  get  Eloise  and  take  her  to  Mag*s  house;  that  her  mother 
came  to  Mag's  and  asked  Mag  to  put  her  out  of  the  house; 
that  Mag  said  she  was  not  there.  Eloise  got  behind  the  door 
when  her  mother  came  to  Mag's.  She  left  the  house,  leav- 
ing Eloise  there;  that  she  did  not  see  Eloise  until  next 
morning;  that  Eloise  staid  at  Mag's  house  that  night;  that 
she  came  to  her  house  on  Monday  and  staid  with  her  on 
Monday  and  Monday  night.  She  said  she  knew  the  charac- 
ter of  Mag's  house,  and  it  was  a  *  whore-house.' " 

Defendant  objected  to  this  evidence.  Objection  overruled, 
and  exception  by  defendant. 

The  defendant  introduced  no  evidence,  and  requested  his 
Honor,  in  writing,  to  charge  the  jury  that,  upon  the  evi- 
dence, the  defendant  was  not  guilty.  His  Honor  declined 
to  charge  as  requested,  and  defendant  excepted. 
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His  Honor  charged  the  jury  that  if  they  believe,  beyond 
a  reasonable  doubt,  that  the  defendant  went  to  her  father's 
house,  where  Eloise  Chisenhall  lived,  and  induced  her  to 
leave  her  father's  house,  and  took  her  to  the  house  of  Mag 
Bush,  under  a  previous  arrangement  with  Ilerndon  and 
Mag  Bush,  for  an  immoral  jairpose,  and  the  father  did  not 
consent,  then  ihe  defendant  would  be  guilty. 

To  this  charge  the  defendant  excepted.  The  jury  returned 
a  verdict  of  "guilty,"  and  from  the  judgment  pronounced 
thereon  the  defendant  appealed. 

The  Aiionxey  Geticral  and  Mr.  E.  C\  Smith,  for  the  State. 
Mr.  J.  S.  Manning,  for  the  defendant. 

Shepherd,  J.:  The  statute  (The  Code,  §973)  under  which 
the  defendant  is  indicted  is  different  from  the  English  and 
some  of  the  American  enactments  upon  the  subject,  in  that 
fraud  and  force  are  not  necessaril}'  constituent  elements  of 
the  offence,  and  it  is  silent  as  to  the  taking  being  against 
the  consent  of  the  parent  or  other  custodian  of  the  child. 
Manv  of  the  refinements  of  construction  to  be  found  in  the 
text-books,  illustrated  by  tlie  various  decisions,  have,  there- 
fore, but  little  application  to  the  case  before  us.  **Oiir  stat- 
ute" (saj'S  Ashe,  J.,  in  State  v.  George,'9S  N.  C,  507)  "is 
broad  and  comprehensive  in  its  terms,  and  embraces  all 
meavshy  which  the  child  mav  be  abducted.''  The  crime  is 
defined  in  the  statute  by  the  :erm  "abduction,"  which  is  a 
term  of  well-known  signification,  and  means,  in  law, '* the 
taking  and  carrying  away  of  a  child,  a  ward,  a  wife,  &c., 
eiiher  by  fraud,  permiasion  or  open  violence."  Webster's 
Dictionar}'. 

It  is  clear  that  the  consent  of  the  child,  obtained  bv  means 
of  persuasion,  is  no  defence,  since  the  result  of  such  persua 
sion  is  just  as  great  an  evil  as  if  it  had  been  accomplished 
by  other  means.     Even  under  the  English  statutes,  where  a 
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*^taking"  is  required,  it  was  said  by  Wightman,  J.  (in  R.  v. 
Handley,  1.  F.  &  F.,  648),  that  **a  taking  by  force  is  not  nec- 
•  essary;  it  is  sufBcient  if  such  moral  force  was  used  as  to 
create  a  willingness,  on  the  girl's  part,  to  leave  her  father's 
home."  And  in  R.  v.  Makktm,  (1  Dears  C.  C.  R.,  159),  Jer- 
vis,  C.  J.,  enunciated  the  true  spirit  of  the  law  when  he  said 
that  "the  statute  was  framed  for  the  protection  of  parents." 
Of  course,  if  there  is  no  force  or  inducement,  and  the  depart- 
ure of  the  child  is  entirely  voluntary,  ihere  can  be  no 
offence.  These  principles  fully  sustain  his  Honor's  charge. 
But  it  is  insisted  that  he  should  have  instructed  the  jury,  as 
requested,  that,  upon  the  whole  testimony,  the  defendant 
was  not  guilty.  This  prayer,  we  suppose,  is  predicated  upon 
the  idea  that  the  declarations  of  the  defendant,  as  deposed 
to  by  W.  M.  Busbee,  were  improperly  admitted.  It  appears 
that  the  child  Eloise  and  the  defendant  were  found  by 
the  mother  at  the  home  of  Mag  Bush,  a  prostitute,  and  that 
the  latter  had  been  bound  over  to  Court  for  the  abduction. 
The  mother  and  the  defendant  were  witnesses  for  the  State, 
and,  during  a  recess  of  the  Court,  were  told  by  Mr.  Busbee, 
a  Justice  of  the  Peace,  to  go  to  the  Solicitor's  room,  where 
they  w^ere  both  examined  by  the  latter,  preliminary  to  the 
sending  a  bill  of  indictment  against  the  said  Mag  Bush.  It 
does  not  appear  that  any  proceedings  had  been  taken  against 
the  defendant  at  that  time,  and  her  declarations  at  said 
interview  seem  to  have  been  voluntary.  She  could  have 
declined  answering  any  question  which  tended  to  incrimi- 
nate her.  Indeed,  she  could  not  have  been  compelled  to 
have  made  any  statement  whatever  to  the  Solicitor,  as  the 
examination  was  purely  extra-judicial.  State  v.  IFiZ/iawi,  91 
N.  C,  599. 

We  are  unable  to  see  any  error  in  the  admission  of  these 
declarations,  and  the  exceptions  based  upon  it  must  be  over- 
ruled. 
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The  testimony  was,  in  our  opinion,  fully  sufficient,  in  con- 
nection with  the  other  circumstances,  to  warrant  a  convic- 
tion. The  defendant  stated  that  she  knew  that  Mag  Bush 
kept  a  house  of  prostitution ;  that  she  promised  to  get  Eloise 
to  go  there,  and,  at  the  request  of  Mag,  "she  did  go  to  her 
mother's  and  get  Eloise  and  take  her  to  Mag's,"  for  the  pur- 
pose of  meeting  one  Hemdon.  It  was,  as  we  have  said, 
immaterial  that  the  child  was  willing  to  go,  if  her  going  was 
"by  any  means"  induced  by  the  defendant,  and  this  ques- 
tion, we  think,  was  properly  left  to  the  jury. 

It  is  further  objected  that  the  prosecutrix  should  not  have 
been  permitted  to  testify  to  the  fact  that  her  husband  told 
her  to  go  after  Eloise  as  soon  as  he  discovered  that  she  had 
gone  off  with  the  defendant.  We  do  not  see  how  this  in 
any  way  prejudiced  the  defendant's  case,  as  it  was  evidently 
introduced  for  the  purpose  of  showing  that  the  child  was 
taken  without  the  father's  consent.  It  was  unnecessarv, 
under  our  statute,  for  the  State  to  have  shown  this  {State  v. 
George,  svprd),  and  if  it  constituted  m  defence,  it  was  the  duty 
of  the  defendant  to  have  established  it.  She  offered  no  tes- 
timony tending  to  show  such  consent,  and  the  evidence 
objected  to  was  merely  irrelevant,  as  it  only  tended  to  rebut 
a  defence  which  the  defendant  did  not  rely  upon.  Had  it 
been  material,  however,  we  think  that  the  acts  of  the  father, 
and  the  accompanying  language,  upon  the  discovery  of  the 
abduction  of  his  daughter,  would  have  been  competent 
evidence  to  have  shown  that  her  absence  was  without  his 
consent. 

It  is  also  objected  that  the  Court  erred  in  allowing  a  wit- 
ness to  testify  as  to  the  general  reputation  of  Mag  Bush's 
house.  Such  evidence  is  held  to  be  admissible  in  Connecti- 
cut, even  against  a  defendant  charged  with  the  keeping  of  a 
hou*e  of  ill-fame.  Cadwell  v.  State,  17  Conn.,  467.  Such  is 
not,  however,  the  law  in  this  State,  but  we  think  it  compe- 
tent when  the  character  of  the  house  is  only  collaterally 
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involved,  and  is  attended  witli  evidence  of  minter^  on  the 
part  of  the  defendant,  and  is  only  used  for  the  purpose  of 
showing  the  intent  with  which  an  act  is  done,  as,  io  this  case, 
to  show  that  the  defendant's  object  was  to  prostitute  the 
child.  Moreover,  the  defendant  could  not  have  been  preju- 
diced by  the  evidence,  as  it  was  shown  by  her  own  declara- 
tion that  Mag  Bush  was  a  common  prostitute  and  kept  a 
house  of  pro.stitution.  Besides,  it  was  unnecessary  for  theState 
to  have  shown  the  intent  of  the  defendant.  There  is  noth- 
ing in  our  statute  which  requires  that  the  abduction  should 
be  with  a  particular  intent.  It  is  only  necessary  to  allege 
and  prove  that  the  child  was  abducted,  or  by  any  means 
induced  "to  leave"  its  custodian.  We  think  the  exception 
is  without  merit. 

Upon  a  review  of  the  whole  case,  we  are  of  opinion  that 

there  is 

No  error. 


*  STATE  V.  E.  L.  HARRIS  et  al. 

Indictmcrd — Emb(zzlemcnt — "  Force  and  Arma'^ — Df-mnrrer  to 
Indictment— Immaterial  Defects  in  Pleading — Duplicity^ 
Mif^joinder, 

1.  Where  A.  and  B.  are  charged  with  cmbezzleuient  in  one  count,  and 

in  another  count  in  the  eame  bill  A.  is  charged  with  the  same  act 
of  embezzlement,  this  is  not  a  niisjoinder,  but  the  latter  count  is 
mere  surplusage,  being  embraced  in  the  other. 

2.  To  charge  two  separate  and  distinct  offences  in  the  same  count  is  bad 

for  duplicity,  but  if  a  count  for  embezzlement  uses  words  which 
also  may  amount  to  a  charge  of  larceny,  the  latter  words  will  be 
treated  solely  as  a  part  of  the  charge  for  embezzlement.  States. 
Lanier,  89  N.  C,  517,  cited  and  approved. 


♦  Head-notes  by  Clark,  J. 
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3.  When  an  indictment  charges  several  distinct  offences  in  different 

counts,  whether  felonies  or  misdemeanors,  the  Court,  in  its  dis- 
cretion, may  quash  or  require  the  Solicitor  to  elect.  But  if  the 
bill  is  demurred  to  for  a  misjoinder  that  raises  a  question  of  law, 
and  if  the  demurrer  is  sustained  an  appeal  by  the  State  lies.  State 
V.  McDowell,  84  N.  C,  798,  cited  and  approved. 

4.  If  the  several  counts  contain  a  mere  statement  of  the  same  transac- 

tion, varied  to  meet  the  different  phases  of  proof,  the  bill  cannot 
be  quashed.  State  v.  Eason,  70  N.  C,  88;  State  v.  Morrison,  85 
N.  C,  561;  State  v.  Parish,  104  N.  C,  679,  cited  and  approved. 

5.  When  each  count  in  an  indictment  alleges  in  the  beginning  that, 

**  on  the  1st  day  of  January.  1888.  in  said  county  of  Granville,'' 
the  defendant,  &c.,  this  applies  to  the  whole  count,  and  is  a  suffi- 
cient allegation  that  the  crime  charged  in  said  count  was  com- 
mitted iH  the  county  of  Granville,  and  it  is  needless  to  repeat  it 
at  the  beginning  of  each  sentence  or  paragraph  in  the  same  count. 

6.  The  omission  of  the  words  '*  with  force  and  arms"  in  an  indictment 

has  been  held  immaterial  since  the  year  1546  (Statute  87.  Henry 
VIII).  citing  RuFFiN,  C.  J.,  in  State  v.  Moses,  2  Dev.,  452. 

7.  A  defendant  cannot   he  prejudiced   by  an  indictment  concluding, 

even  if  unnecessarily,  **  against  the  statute."  The  Code,  §1183; 
State  V.  Kirkman,  104  N.  C,  911. 

This  was  an  appeal  by  tlie  State  from  a  judgment  of 
Armjield,  J.,  at  January  Term,  1890,  of  Granville  Superior 
Court,  sustaining  a  demurrer  to  an  indictment. 

The  first  count  in  the  indictment  is  as  follows:  '*That 
the  jurors  for  the  State,  upon  their  oaths,  present  that,  on  the 
first  day  of  January,  1888,  at  and  in  the  said  county  of 
Granville,  E.  L  Harris  and  W.  N.  Harris  were  the  agents 
and  employees  of  the  Lord  &  Polk  Company,  a  corporation 
created,  organized  and  existing  by  and  under  the  authority 
of  the  laws  of  the  State  of  Delaware,  for  the  sale  of  a  certain 
brand  of  fertilizer,  known  and  called  bv  the  name  of  Dia- 
mond  State  Superphosphates,  and  were  also  on  the  day  and 
year  aforesaid  the  agents  and  employees  of  said  corporation, 
to  have,  take  and  receive  into  their  possession  and  under 
their  care,  from  the  purchasers  of  said  fertilizers,  all  moneys 
that  such  purchasers  might  or  would  pay  to  them  as  agents 
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and  employees  as  aforesaid,  for  and  on  account  of  said  cor- 
poration. (And  they  further  present  that  defendant,  4c.) 
certain  moneys  of  the  value  of  one  hundred  dollars,  to-wit, 
the  sum  of  ten  dollars  each,  of  the  value  of  ten  dollars,  of 
and  from  W.  D.  Fuller,  W.  A.  Blackley,  W.  W.  Conway,  R. 
H.  Tunstall,  R.  A.  Tunstall,  G.  W.  Reams,  B.  F.  Laue  and 

D.  C.  White,  the  property  of  said  corporation;  and  the  said 

E.  L.  Harris  and  W.  N.  Harris,  agents  and  employees  as 
aforesaid,  on  the  day  and  year  aforesaid,  the  said  moneys, 
the  property  of  said  corporation  as  aforesaid,  unlawfully, 
fraudulently  and  feloniously  did  take,  steal  and  embezzle 
and  convert  to  their  own  use,  and  did  make  way  with  and 
secrete  with  intent  unlawfully,  fraudulently  an*d  feloniously 
to  take,  steal,  embezzle  and  convert  to  their  own  use  said 
moneys  so  received  by  them,  the  said  E  L.  Harris  and  W. 
N.  Harris,  agents  and  employees  as  aforesaid,  they,  the  said 
D.  L.  Harris  and  W.  N.  Harris,  not  being  apprentices,  and 
being  over  the  age  of  sixteen  years,  to  the  great  damage  of 
said  corporation,  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State." 

The  second  count,  is  a  copy  of  the  first,  except  that  it 
alleges  authority  to  receive  "  promissory  notes,  bonds  and 
obligations  to  pay  "  of  the  sum  of  ten  dollars  each  executed 
bv  W.  D.  Fuller  and  others  named  in  first  count,  instead  of 
"moneys,"  as  charged  in  the  first  count,  and  the  receipt  of 
the  same  and  embezzlement  thereof  as  charged  in  the  first 
count. 

The  third  count  is  a  duplicate  of  the  first,  except  that  it 
charges  E.  L.  Harris  instead  of  E.  L.  Harris  and  W.  N. 
Harris. 

The  fourth  count  is  a  duplicate  of  the  second,  except  that 
it  charges  E.  L.  Harris  alone. 

The  fifth  charges  that  E.  L.  Harris  and  W,  N.  Harris 
were  copartners,  trading  in  the  name  and  style  of  Harris 
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&  Son,  and  their  agency  and  the  embezzlement  of  the 
moneys,  promissory  notes,  bonds,  obligations  to  pay  the 
embezzlement  thereof,  all  as  set  out  in  previous  counts.  With 
these  variations,  the  last  four  counts  are  a  copy  of  the  first 
count,  which  is  substantially  set  out  above. 

The  Aitomey  General^  for  tlie  State. 

Messrs.  AL  V,  Lanier,  N.  B,  Cannady  (by  brief)  and  A.  IK 
Graham,  for  the  defendant 

Clark,  J.:  The  defendants  demur  to  the  indictment  as 
defective  for  niisjoinder,  duplicity  and  insufficiency,  in 
that—    . 

1  In  the  1st,  2d  and  5th  counts  the  offence  is  charged  to 
have  been  committed  by  E.  L.  Harris  and  W.  X.  Harris, 
and  these  counts  are  joined  with  3d  and  4th  counts,  charging 
the  offence  to  have  been  committed  by  E.L.Harris,  and 
this  is  bad  for  misjoinder. 

2.  That  each  count  charges  the  two  separate  and  distinct 
offences,  larceny  and  embezzlement,  and  is  bad  for  duplicity. 

3.  That  the  indictment  cliarges  several  distinct  offences. 

4.  That  it  is  not  alleged  in  what  county  the  offence  was 
committed. 

» 

5.  That  the  offence  is  not  alleged  to  have  been  committed 
with  force  and  arms. 

6.  That  the  indictment  wrongfully  concluded  contra  for- 
mam  biatuii. 

First.  The  different  counts  in  the  bill  are  statements  in 
different  forms  of  the  same  embezzlement  varied  to  meet 
the  different  possible  phases  of  the  testimony.  We  do  not 
see  any  object  to  be  obtained  by  the  counts  charging  E.  L. 
Harris  alone,  for  if  the  evidence  justified  his  conviction 
alone,  and  not  that  6f  W.  N.  Harris  also,  he  could  have 
been  convicted  under  the  count  charging  him  jointly  with 
another,  though  the  other  should  be  acquitted,  but  we  see 
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no  harm  which  could  accrue  either  to  hiru  or  the  other 
defendant  by  a  count  which  is  mere  surplusage,  for  it  is 
included  and  embraced  in  the  other  counts.  This  is  differ- 
ent from  State  v.  Hall,  97  N.  C,  474,  which  held  that  differ- 
ent persons  could  not  be  charged  with  different  and  dis- 
tinct offences  in  the  same  indictment. 

Second.  The  defendant's  counsel  filed  a  brief,  which,  if 
correct,  would  cure  the  second  ground  of  demurrer,  as  ihey 
insist  that  the  charge  is  not  sufficient  in  law  as  a  charge  for 
larceny.  If  so,  there  remains  only  .the  charge  for  embezzle- 
and  utile  per  inutile  non  vitiatur.  But  it  is  not  necessary  to 
consider  the  correctness  of  defendant's  views  on  that  pointy 
for  while  the  joining  of  two  separate  offences  in  the  same 
count  is  bad  for  duplicity  [State  v.  Cooper,  101  N.  C,  684), 
the  Court  holds  (Ashe,  J.,  in  State  v.  Lanier,  89  N.  C,  517) 
thnt  where  larceny  and  embezzlement  of  the  same  article  is 
alleged  in  thesamecount "  theindictraent  isgood  forembezzle- 
ment,  notwithstanding  the  charge  of  larceny,"  because  the 
latter  words  "are  superfluous  and  unmeaning  in  an  indict- 
ment (for  embezzlement)  under  our  statute." 

Third.  An  indictment  containing  several  counts,  describ- 
ing the  same  transaction  in  different  ways,  is  unobjectionable 
(Ashe,  J.,  in  State  v.  Reel,  80  N.  C,  442),  and  the  Court  will 
not  quash  it.  State  v.  Pariffh,  104  N.  C,  679;  State  v.  Earn, 
70  N.  C,  88;  State  v,  Morrismi,  85  N.  C,  561.  ^^Ifc  is  no 
objection  on  a  demurrer  that  several  felonies  are  charged 
against. a  person  in  the  same  indictment,  for  on  the  face  of 
an  indictment  every  distinct  count  imports  to  be  for  a  differ- 
ent offence.  It  is,  however,  in  the  discretion  of  the  Court  to 
quash  an  indictment  or  compel  the  prosecutor  to  elect  on 
which  couiit  he  will  proceed,  when  the  counts  charge  offences 
actually  distinct  and  separate."  Gaston,  J.,  in  Staiev.IIiotey, 
2  D.  &  B  ,  390  The  same  rule  applies  to  misdemeanors  as 
well  as  felonies.  State  v.  Slagle,  82  N.  C,  653,  where  tlie 
Court  says  "it  is  well  settled  that  there  may  be  a  joinder  of 
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counts  Avhere  the  grade  of  the  offence  and  the  punishment 
are  the  same."  There  are  many  decisions  that  where  there 
are  several  counts  charging  distinct  offences,  but  of  the  same 
grade  and  punishable  alike,  the  power  of  the  Court  to  quash 
or  compel  the  Solicitor  to  elect  is  a  matter  of  discretion. 
StaU  V.  KiTig,  84  N.  C,  737;  Slate  v.  McNeill,  93  N.  C,  552; 
State  V.  Farmery  104  N.  C,  887;  State  v.  RcelySvpra.  But  this 
is  a  demurrer  which  demands  an  adjudication  that  the  bill 
is  defective,  as  a  matter  of  law,  and  if  the  Court  so  rules,  an 
appeal  lies  in  favor  of  the  State;  though,  if  the  demurrer 
were  overruled,  the  defendant  can  only  have  his  exception 
noted,  and  must  proceed  to  trial  on  the  merits.  State  v. 
McDowell,  84  N.  C,  798. 

Fourth.  Each  count  begins:  "The  jurors  for  the  Slate, 
upon  their  oath,  present  tluit,  on  the  first  day  of  January, 
1888,  at  and  in  said  county  of  Granville,  E.  L.  Harris,"  &c. 
This  qualifies  and  applies  to  the  whole  allegation  in  such 
count.  To  hold  that  it  only  applied  to  the  first  paragraph,  or 
first  sentence,  would  be  to  exact  much  **vain  repetition." 
To  sustain  the  demurrer  on  such  ground  would  ignore  the 
plain  provisions  of  The  Code, §  1183,  which  provides:  "Every 
criminal  proceeding,  bv  warrant,  indictment,  information  or 
impeachment,  shall  be  sufficient  in  form  for  all  intents  and 
purposes,  if  it  express  the  charge  against  the  defendant  in 
a  plain,  intelligible  and  explicit  manner,  and  the  s^\x\q  shall 
not  be  quashedf  nor  the  jud^jmeut  thereon  stayed,  by  reason  of 
avy  informality  or  refinement^  if,  in  the  bill  or  proceeding, 
suj^ietd  matter  appears  to  enable  the  Court  to  proceed  to 
judgment." 

Fifth.  As  to  the  omission  of  the  words  "with  force  and 
arras,"  sixty  j'ears  ugo  Ci»ief  Justice  Ruffin,  in  State  v.  Moses, 
2  Dev.,  452,  said  that  those  words  have  been  "superfluous 
since  the  Statute  S7,  Henry  VIII.  We  are  as  much  bound 
to  dispense  with  unnecessary  and  immaterial  averments, 
when  permitted  by  the  statute,  as  if  commanded  by  it,  and 
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if  tlie  one  in  question  be  not  of  that  character,  it  is  difficult 
to  say  to  what  'unaeemly  nicety^  (as  Lord  Hale  calls  it),/of- 
mality  or  refinenieiil  the  act  can  extend."  In  State  v.  Duncan, 
6  Ired.,  236,  which,  like  the  case  just  cited,  was  an  iudict- 
ment  for  murder,  the  Court  reiterates  that  the  words  "force 
and  arms"  are  mere  surplusage.  The  Statute  37,  Henry 
VIII,  was  passed  in  the  year  154G.  It  would  seem  that  this 
point  should  be  held  as  settled.  The  statute  is  set  out  in 
Whart.  Cr.  PI.  and  Pr.,  §  271,  and  the  learned  author  says 
that  even  prior  thereto  these  words  w^ere  never  necessary  in 
a  charge  like  this,  where  no  actual  force  was  used. 

Sixth.  The  defendant  has  as  little  cause  to  complain  thatihe 
indictment  concludes  against  the  form  of  the  statute  as  for 
the  omission  of  the  words  "  with  force  and  arms."  Neither 
is  calculated  to  mislead  or  prejudice  him  in  the  slightest 
degree.  The  decisions  that  the  mere  formal  conclusion  to 
an  indictment  are  immaterial  are  collected  and  the  principle 
re-affirmed  in  State  v.  Kirkman,  104  N.  C,  911,  to  which  we 
wull  merely  refer.  The  indictment  here  concludes  both 
"against  the  statute"  and  "against  the  peace  and  dignity  of 
the  State."  If  the  former  was  wrong,  it  was  mere  surplus- 
age.    State  V.  Lamb,  65  N.  C,  419 ;  State  v.  Bryson,  79  N.  C,  (551. 

In  State  v.  Stuith,  t)3  N.  C,  234,  it  was  said:  "It  is  evident 
that  the  Courts  have  looked  with  no  favor  upon  technical 
objections,  and  the  Legislature  has  been  moving  in  the  same 
direction.  The  current  is  all  one  way,  sweeping  off  by 
degrees  'informalities  and  refinements*  until,  indeed, a  plain, 
intelligible  and  explicit  statement  of  the  charge  against  the 
defendant  is  all  that  is  now  required  in  any  criminal  pro- 
ceeding." 

In  State  v.  Moses,  supra,  Chief  Justice  Ruffin  says:  "This 
law  (referring  to  what  is  now  The  Code,  §  1183)  was  certainly 
designed  to  uphold  the  execution  of  public  justice  by  free- 
ing the  Courts  from  those  fetters  of  form,  technicality  and 
refinement,  which  do  not  concern  the  substance  of  the  charge 
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and  the  proof  to  support  it."  The  reports  are  full  of  similar 
decisions.  The  legislative  intent  to  cure  the  evil  is  clearly 
expressed  in  The  Code,  §§  1183, 1189, 1194,  and  many  similar 
statutes.  These  technicalities  and  refinements  doubtless 
originated  in  the  humanity  of  the  Courts  at  a  time  wheQ 
defendants  on  trial  for  the  gravest  offences  were  not  permitted 
the  benefit  of  counsel,  nor  allowed  to  have  witnesses  sworn 
in  their  behalf.  4  BI.  459.  They  are  an  anachronism  now. 
Their  survival  and  occasional  reappearance,  after  so  many 
statutes  and  so  many  decisions,  and  when  the  reason  for 
them  and  a  knowledge  of  their  origin  even  has  passed  away, 
is  without  a  parallel,  unless  it  is  in  the  fact  that  our  time- 
pieces still  mark  the  fourth  hour  with  IIII,  which,  we  are  told, 
is  due  to  the  fact  that  the  King  of  France,  to  whflra  the  first 
watch  was  carried,  unable  to  understand  its  mechanism, 
criticised  the  IV  and  ordered  it  replaced  by  the  letters  which, 
with  Chinese  exactness  of  imitation,  are  used  by  us  to  day. 

They  do  no  harm.  But  to  sustain  obsolete  technicalities 
in  indictments  will  be  to  waste  the  time  of  the  Courts,  need- 
lessly increase  their  expense  to  the  public,  multiply  trials, 
and,  in  some  instances,  would  permit  defendants  to  evade 
punishment  who  could  not  escape  upon  a  trial  on  the  merits. 
If  it  has  not  the  last  mentioned  result,  it  is  no  advantage  to 
defendants  to  resort  to  technicalities,  and,  if  it  has  such 
effect,  the  Courts  should  repress,  as  they  do,  a  reliance  upon 
them. 

There  are  cases  where  defects  in  an  indictment  or  a  civil 
pleading  are  matters  of  substance,  and  objection  should  be 
insisted  on  by  the  parties  and  sustained  by  the  Courts.  But 
the  letter  and  the  spirit  of  legislation,  both  as  to  criminal 
and  civil  pleading,  require  only  a  plain  and  clear  state- 
ment of  the  matters  alleged,  and  when  the  objection  to  such 
statement  is  not  substantial,  but  rests  upon  mere  techni- 
calities and  refinements,  it  would  be  better  for  the  party  to 
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disregard  them  and  go  to  trial  upon  the  merits,  if  he  has  anv 
to  set  up  and  rely  on. 

The  judgment  must  be  set  aside,  and  the  cause  remanded 
for  further  proceedings  in  conformity  to  this  opinion. 

Error. 


STATE  V.  G.  K.  BAGBY. 

This  was  an  appeal  from  the  Mayor  of  the  town  of  Beau- 
fort, tried  before  Bynum^  J.,  at  Fall  Term,  18S9,  of  Carteret 
Superior  Court. 

The  defendant  was  an  itinerant  dentist,  and  was  indicted 
for  practicing  his  profession  without  a  license. 

The  Attorney  General  and  Mr,  Charles  R.  Thomas,  for  the 
State. 

No  counsel  for  the  defendant. 

Merrimon,  C.  J.:  We  are  unable  to  see  anv  cause  for  this 
appeal.  No  error  is  assigned,  and,  upon  examination,  we 
find  the  record  regular  and  unexceptionable.  In  such  a 
case  the  judgment  will  be  affirmed.  State  v.  Freeman.  93 
N.  C,  558;  State  v.  Bell,  103  N.  C,  438. 

Judgment  affirmed. 
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THE  STATE  v.  GEORGE  I.  TURNER, 

Indicimmt — Negative  Averments — Landlord  and  Teriant — Re- 

ceivei'S — Evidence, 

1.  The  statute  (The  Code,  %  1750)  making  the  removal  of  a  crop  without 

notice  and  before  discharging  liens  a  misdemeanor,  extends  to 
and  protects  receivers  charged  with  the  management  of  lands. 

2.  Where  such  receiver  made  a  lease  of  turpentine  trees,  the  tenant  was 

estopped  to  deny  his  authority  to  make  the  lease;  but  should  proof 
of  bis  authority  be  required,  the  highest  evidence  of  it  was  the 
order  of  the  Court  making  the  appointment. 

3.  Where  an  indictment  for  removing  a  crop  alleged  that  defendant  did 

*'  rent  from  B.'\  and  subsequently,  that  he  did  remove  the  crop 
without  satisfying  ail  liens  held  by  said  B.'*:  Held,  {h&t  this,  in 
effect,  sufficiently  charged  the  relation  of  landlord  and  tenant, 
and  that  the  "liens  held  by  the  lessor"  were  unpaid  at  the  time 
of  the  alleged  unlawful  removal. 

4.  In  an  indictment  for  removing  a  crop,  it  is  not  necessary  to  negative 

the  fact  that,  by  agreement  between  the  parties,  it  was  stipulated 
that  the  crops  should  not  be  subjected  to  the  statutory  liens. 

Indictment  for  removing  crop,  tried  at  Fall  Term,  1889, 
of  Jones  Superior  Court,  Boykin,  J.,  presiding. 

The  indictraent  charges  that,  on  the  2l3t  day  of  March, 
1889,  in  the  county  of  Jones,  the  defendant  '*  did,  by  a  certain 
contract  and  agreement,  rent  from  C.  C.  Brown,  receiver,  cer- 
tain turpentine  trees  on  the  lands  known  as,"&c.,  "and  after- 
wards, to-wit,  on  the  firsrt  day  of  July,  A.  D.  1889,  in  said 
county,  unlawfully  and  wilfully  did  remove  from  said  land 
a  part  of  the  crop  of  turpentine  raised  during  the  lease  and 
term  aforesaid,  *  *  *  to  wit,  two  barrels  of  turpentine,  with- 
out the  consent  of  the  said  C.  C.  Brown,  and  without  giving 
hira,  the  said  C.  C.  Brown,  five  days^  notice  of  such  intended 
removal,  and  without  satisfying  all  liens  held  by  said  C.  C. 
Brown  on  said  crop  of  turpentine,  against,"  &c.,  &c. 

The  defendant  pleaded  not  guilty. 
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On  the  trial  the  evidence  produced  by  the  State  went  to 
prove  that  the  prosecutor  had  been  appointed  receiver  in  a 
certain  action  pending  in  the  Superior  Court  of  Jones  County, 
and  that  as  such  he  was  charged  with  the  land,  and  turpentine 
trees  growing  thereon,  and  that  he  leased  the  trees  to  defend- 
ant for  the  purpose  of  getting  turpentine  therefrom.  The 
State  offered  the  order  appointing  the  said  Brown  receiver. 
Defendant  objected.  Objection  overruled,  and  the  defend- 
ant excepted. 

There  was  a  verdict  of  guilty.  The  defendant  then  moved 
in  arrest  of  judgment  upon  the  ground  that  the  indictment 
did  not  charge  that  the  turpentine  was  removed  "without 
satisfying  all  Hens  held  by  the  lessor. 

The  motion  in  arrest  was  denied.  There  was  judgment 
against  the  defendant,  and  he.  having  excepted,  appealed. 

The  Attorney  General^  for  tlic  State. 
No  counsel  contra. 

Merrimon,  C.  J. — after  stating  the  case:  The  statute 
{The  Code,  §  1702)  extends  the  other  statute  (TAc  Code  §  175?) 
to  "  all  leases  or  contracts  to  lease  turpentine  trees,"  and  thus 
it  is  made  a  misdemeanor  for  the  lessee  of  turpentine  trees 
to  remove  any  part  of  the  turpentine  crop  in  the  like  case 
as  when  the  removal  of  the  crop  by  an  agricultural  temint 
is  made  such  offence. 

The  first  exception  is  withiait  mer.t.  As  the  defendant 
leased  the  turpentine  trees  from  the  prosecutor,  he  became 
the  latter^s  tenant,  and  could  not  be  heard  to  sav  that  his 
landlord  was  not  entitled  to  rent,  and,  therefore,  had  no  lien 
on  the  crop.  If  the  rights  of  third  jmrties  should  arise 
otherwise  than  by  assignment  or  operation  of  law,  or  if  for 
any  cause  the  landlord  should  not  have  the  right  to  the 
rents  and  the  benefit  of  the  statutory  lien  on  the  crops,  the 
tenant  should  take  appropriate  legal  steps  to  protect  himself 
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against  criminal  liability,  if  he  should  remove  the  crops  other- 
wise than  in  the  case  allowed  by  the  statute. 

But,  if  in  this  case  it  was  necessary  for  the  prosecutor  to 
show  his  right  as  nceiver  to  let  the  turpentine  trees  to  tlie 
defendant,  it  was  obviously  competent  to  put  in  evidence  for 
that  purpose  the.  order  of  the  Court  appointing  him  to  be 
such  receiver.  This  would  be  the  highest  and  best  evidence 
of  his  authority.  It  was  not  objected  that  the  order  was 
defective  and  insufficient  for  the  purpose  of  it.  Nor  could 
it  be  said  that  a  receiver  could  not  be  invested  with  or  have 
authority  to  let  land  or  such  trees  to  tenants.  It  might,  in 
possible  cases,  be,  indeed  it  is  frequently,  important  to  charge 
receivers  with  the  duty  to  let  land,  secure  rents  and  the  like. 
The  statute  in  terms,  certainly  in  its  spirit  and  in  its  pur- 
pose to  protect  landlords  as  to  the  rents  due  to  them,  extends 
to  receivers  letting  land.  Their  rights  clt-arly  come  within 
the  mischief  to  be  n  mfdied. 

And   so,  likewise,   the   second   exception   is   unfounded. 
The  indictment  charges  that  the  defendant  *' did,  by  a  cer- 
tain contract  and  agreement,  rent  from  C.  C.  Brown,"  &c. 
It  thus  charged  the  relation  of  landlord,  or  lessor  and  ten- 
ant,  the  defendant  being  the  tenant  of  the  prosecutor  as 
lessor.     It   further   charged,   in   a   subsequent  part  of  the 
indictment,  that  the  defendant  removed  two  barrels  of  tur- 
pentine "without  satisfying  all  liens   held   by   said  C.  C. 
Brown  on  said  crop  of  turpentine,"  &c.     It  thus,  in  effect, 
charged  the  removal  of  the  turpentine  "before  satisfying 
all  the  liens  held  by  the  lessor"  as  certainly  as  if  it  had 
done  so  in  very  terms,  because  "said  C.  C.  Brown"  was 
charged  in  the  indictment  to  be  the  lessor,  or  landlord.     It 
will  be  observed  that  the  statute  does  not  extend  to,  and 
embrace,  aU  liens  the  lessor  may  have  on  any  property  of  the 
tenant,  but  only  "  all   the  liens  held  by  the  lessor  or  his 
assigns  on  the  cropy     The  indictment  here  harmonizes  with 
the    statute   in   this  respect,  and   sufficiently   charges  the 
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removal  of  the  turpentine  "  before  satisfying  all  the  lieus 
held  by  the  lessor  "  on  the  crop. 

The  statute  (The  Code,  §1754)  prescribes  that  "when 
lands  shall  be  rented,  or  leased,  by  agreement,  written  or 
oral,  for  agricultural  purposes,  or  shall  be  cultivated  by  a 
cropper,  unless  otherwise  agreed  between  the  parties  to  the  lease,  or 
agreement,^'  the  lessor  shall  have  a  lien,  &c.  It  has  been 
contended  that  in  this  and  like  cases,  the  indictment  should, 
in  the  appropriate  connection,  negative  such  exceptive  agree- 
ment as  that  mentioned  in  the  statute  just  cited.  We  do 
not  think  so,  because,  as  contended  by  the  Attorney  General, 
the  statute  {The  Code,  §1759)  creating  and  defining  the 
offence  here  charged,  contains  no  such  exception  or  qualifi- 
cation, or  exceptive  provision.  Such  agreement  is,  when  it 
exists,  matter  of  defence.  When,  ordinarily,  an  exception 
is  contained  in  the  same  clause  of  the  statute  which  creates 
the  offence,  the  indictment  must  show  negatively  that  the 
defendant,  or  the  act  charged  in  the  indictment,  does  not 
come  within  the  exception.  But  it  is  otherwise  when  the 
exception  or  qualification  appears  in  separate  and  distinct 
clauses.  In  1  Chitt>'s  Cr.  Law,  284,  it  is  said,  "When  a 
statute  contains  provisos  and  exceptions  in  distinct  clauses, 
it  is  not  necessary  to  state  in  the  indictment  that  the  defend- 
ant does  not  come  within  the  exceptions,  or  to  negative  the 
provisos  it  contains."  State  v.  Norman,  2  Dev.,  222;  Staie"^. 
Tomlinson,  77  N.  C,  528;  State  v.  Heaton,  81  N.  C,  542; 
Arch.  Cr.  PI.,  48;  1  Bish.  Cr.  Pros.,  §  375,  et  scq. 

While  the  indictment  is  not  so  full  and  formal  as  it  might 
and  ought  to  be,  we  think  it  sufficient, 

xVflBrmed. 
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♦STATE  V.  STEPHEN  JACOBS. 

Expression  of  Opinion  —  Peremptory   Challenge  —  Conduct  of 

Defendan  t — Eviden  ce, 

1.  A  remark  of  the  Judge  made  before  trial  begun,  that  the  jailor 

had  informed  Him  the  prisoner  '*  would  escape  if  he  had  the 
opportunity  **  is  not  an  expression  of  opinion  upon  the  facts  pro- 
hibited by  the  Act  of  1796. 

2.  The  right  of  peremptory  challenge  is  a  right  to  reject,  not  to  select : 

hence  when  there  are  two  defendants,  one  cannot  complain  that 
the  other  peremptorily  challenged  a  juror  who  was  acceptable  to 
himself. 

3.  The  conduct  of  a  prisoner  when  arrested  is  competent  to  be  shown  in 

evidence. 

Indictment  for  Murder,  tried  before  Gilmer^  J.,  and  a  jury, 
at  May  Term,  1889,  of  Robeson  Superior  Court. 

The  Attorney  Genei'ol,  for  the  State. 
No  counsel  contra. 

Clark,  J.:  When  the  case  was  called  for  trial,  the  other 
defendant,  Oxendine,  moved  for  a  separate  trial,  and,  at  any 
rate,  to  be  tried  with  one  of  the  other  defendants  (there 
being  several  indicted  in  the  same  bill)  rather  than  with 
defendant  Jacobs.  The  Court  remarked  that  it  intended  to 
try  defendant  Jacobs;  that  it  had  been  informed  by  the 
jailor  that  he  apprehended  that  Jacobs  would  escape  if  he 
had  the  opportunity.  To  this  remark  defendant  Jacobs 
excepted.  On  motion  of  the  Solicitor,  Jacobs  and  Oxendine 
were  tried  together. 

At  common  law,  though  the  Judge,  as  is  still  the  rule, 
could  not  direct  a  verdict  in  anv  criminal  case,  nor  in  a  civil 
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case,  when  there  was  a  conflict  of  evidence,  there  was  no 
inhibition  upon  his  expressing  an  opinion  upon  the  fads. 
It  w^as  thought  that  such  expression  of  opinion,  while  not 
governing  the  jury,  would  be  of  assistance  to  them,  coming 
from  an  impartial  man  of  much  experience  in  weighing 
evidence  and  in  drawing  conclusions  therefrom.  Such  is 
still  the  practice  in  England  and  her  colonies,  in  our  Federal 
Courts,  and,  indeed,  in  most  of  the  States  of  the  Union.  In 
North  Carolina,  in  1796,  the  statute  was  passed  which  changed 
the  practire  in  this  respect.  It  is  now  37<e  Code,  §413,  and 
reads  as  follows:  *'No  Judge,  in  giving  a  charge  to  the  [^etit 
jury,  either  in  a  civil  or  criminal  action,  shall  give  an  opinion, 
whether  a  fact  is  full3'  or  sufficiently  proven,  such  matter 
being  the  true  office  and  province  of  the  jur3\" 

It  is  difficult  to  see  how  the  remark  of  the  Judge  violated 
any  provision  of  this  statute.  No  juror  had  been  selected, 
the  remark  was  not  in  the  presence  of  the  jury,  nor  did  it 
contain  any  opinion  that  "a  fact  was  fully  or  sufficienily 
proven."  No  facts  had  been  shown  in  evidence.  Indeed, 
had  the  jury  been  impaneled,  the  statute  prohibited  the 
Judge  "from  expressing  an  opinion  only  upon  those 'facts' 
respecting  which  the  parties  take  issue  or  dispute,  and  on 
which,  as  having  occurred  or  not  occurred,  the  imputed  lia- 
bility of  the  defendant  depends."  Ruffix,  C.  J.,  in  Slain'- 
Avgely  7  Ired.,  27.  To  the  same  purport  is  the  late  case<'f 
DeBcrnj  v.  Railroad,  100  N.  C,  310;  also  State  v.  Jom^S^ 
N.  C,  285;  State  v.  Rolurtson,  86  N.  C,  628,  and  StoU  v. 
Laxton,  78  N.  C,  564.  In  the  latter  case,  Smith,  C.  J.,  says: 
"  It  is  quite  obvious  from  the  words  of  the  act  that  its  special 
object  was  to  prevent  the  intimation  of  such  opinion  in  con- 
nection with  and  constituting  a  part  of  the  instructions  by 
which  the  jury  were  to  be  governed,  and  when  its  influence 
on  their  minds  would  be  direct  and  effective."  Our  juries 
are  usually  men  of  intelligence,  competent  to  understand  the 
evidence  and  draw  their  own  conclusions  as  to  the  facts. 
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To  construe  every  remark  incidentally  made  by  the  Judge, 
in  ruling  upon  debated  questions  arising  on  the  trial  or 
otherwise,  to  have  such  weight  upon  the  mind  of  the  jury 
as  to  bias  the  freedom  of  their  verdict,  is  as  little  compli- 
mentary to  the  intelligence  and  sturdy  independence  of  those 
who  compose  our  juries  as  it  is  to  the  impartiality  of  those 
who  are  called  upon  to  preside  over  our  Superior  and  Crimi- 
nal Courts. 

Second  J'Jxrfpdou. — One  of  the  jurors,  bein^  called,  was 
tendered  to  defendant  Jacobs  and  was  accepted  by  him,  and 
was  then  tendered  to  defendant  Oxendine,  who  challenged 
him  peremptorily.  The  Court  stood  tlie  juror  aside,  and  the 
prisoner  Jacobs  excepted.  The  prisoner  Jacobs  exhausted 
his  twenty-three  peremptory  challenges  before  ihe  jury  was 
obtained. 

The  question  is  not  an  open  one.  It  has  often  been  adju- 
dicated. "The  right  of  peremptory  challenge  is  a  right  to 
reject,  and  not  a  right  to  select.  Hence,  when  the  trial  is 
joint,  neither  defendant  has  cause  to  complain  of  a  challenge 
by  the  other."  Gaston,  J.,  in  Slate  v.  Smith,  2  Ired.,  402; 
State  V.  Bixhy,  6  Ohio,  SO;  Mnton  v.  The  IVopIe,  15  111.,  530; 
Ignited  States  v.  Mareha)d,  4  Mason,  158,  and  same  case 
affirmed  on  appeal;  12  Wheat.,  430;  Whart.  Cr.  PI.  i.nd  Pr. 
(9th  ed.),  §§  615,  620  and  680,  and  cases  there  cited. 

Third  Except i(ni. — A  witness,  after  testifying  to  matters 
not  excepted  to,  deposed  that  he  arrested  Jacobs  on  this 
charge,  and  that,  on  the  way  to  the  guard-house,  and  after 
Jacobs  got  into  the  guard-house,  when  talking  about  the 
matter,  Jacobs  asked  w^itness  to  shoot  him,  and  seemed  to 
become  furious.  The  prisoner  objected  to  this  testimony, 
and  excepted.  We  see  no  force  in  the  objection.  'Vhe  con- 
duct of  a  party  when  arrested — attempting  flight,  offering 
resistance,  or  otherwise — is  competent  evidence  against  him. 

No  error. 
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THE  STATE  v.  D.  S.  POOL. 

Amendment — Working  Road — Warrant 

In  the  affidavit  and  warrant  against  a  person  for  failing  or  refusing  to 
work  upon  a  public  road,  ic  was  alleged  that  the  defendant  was 
''  summoned  for  more  than  three  days  before  the  18ch  day  of  Sep- 
tember, 1889,  to  appear  and  work  the  Keyser  public  road  the  18th 
day  of  September,  1889.  at  8  o'clock,  a.  M.,  *  *  *  and  that  the 
defendant  unlawfully  failed  to  come  or  send  a  hand":  Held— 

1.  The  proceedings  were  fatally  defective,  in  that  they  failed  to  set  forth 

in  what  county  the  offence  was  committed;  that  the  person  sum- 
moning the  defendant  was  overseer  of  that  particular  road;  that 
the  road  was  not  sufficiently  described;  that  the  defendant  was 
liable  to  work  the  public  roads  and  had  been  assigned  to  that  one, 
and  that  they  did  not  negative  the  fact  that  defendant  bad  paid 
the  sum. 

2.  The  Court  had  power  to  permit  the  proceedings  to  be  amended  to 

conform  to  the  facts. 


Appeal  from  a  Justice  of  the  Peace,  tried  at  Spring  Terra, 
1890,  of  Moore  Superior  Court,  before  Bynum,  J, 

Tlie -defendant  was  held  to  answer  criminally  before  a  Jus- 
tice of  the  Peace  for  having  failed  to  do  service  on  the  pub- 
lic road.  The  aflBdavit  and  the  State  warrant  founded  upon 
it,  taken  together,  charge  that  the  overseer  of  the  road  men- 
tioned summoned  the  defendant  "for  more  than  three  days 
before  the  18th  day  of  September,  1889,  to  appear  and  work 
the  Keyser  public  road  on  the  18th  day  of  September,  1889. 
at  8  o'clock,  A.  M.,  and  bring  a  shovel,  and  that  the  defend- 
ant unlawfully  and  wilfully  failed  to  come  himself  or  send 
a  hand,  contrary  to,"  etc.  Upon  the  plea  of  not  guilty,  there 
was  a  verdict  of  guilty.  The  defendant  moved  in  arrest  of 
judgment  upon  the  ground  that  the  warrant  failed  to  charge 
sufficiently  ihat  he  "  was  assigned  to  said  road  and  was  lia- 
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ble  to  work  on  said  road."    The  Court  denied  the  motion 
and  gave  judgment  against  the  defendant,  who  appealed. 

The  Aitorney  General,  for  the  State. 
No  counsel  contra, 

Merrimon,  C.  J.— after  stating  tlie  case:  Criminal  and 
other  proceedings  before  Justices  of  the  Peace  should  be 
upheld  w^hen  they  embody  the  essential  substance  of  the 
matter  to  which  they  relate,  however  informal  and  disor- 
derly they  may  be;  and  when  they  are  defective  in  form  or 
substance,  Courts  having  authority  to  do  so,  should  freely, 
but  cautiously,  exercise  their  large  powers  to  amend  the 
same,  if  sufficient  facts  appear  by  which  to  amend.  Fair 
opportunity  should  be  allowed  the  defendant  to  complete  his 
defence.  The  Code,  §908;  State  v.  Smith,  98  N.  C,  747; 
State  v.  Smith,  103  N.  C,  410. 

But  especially  in  actions  charging  criminal  offences,  the 
offence  must  be  charged  with  sufficient  certainty  and  full- 
ness to  enable  the  Court  to  see  that  an  offence,  as  intended, 
is  charged.  When  the  charge  is  defective  in  form  or  sub- 
stance, as  indicated  above,  if  the  evidence  satisfies  the  Court 
that  the  offence  was  probably  committed,  it  should  at  once, 
in  its  discretion,  allow  or  direct  proper  amendments  to  be 
made,  giving  the  defendant  reasonable  opportunity  to  make 
his  defence. 

The  charge  in  the  warrant  in  this  case  is  fatally  defective 
in  substance.  It  is  not  charged  that  the  offence  was  com- 
mitted in  the  county  of  Moore,  nor  that  the  prosecutor  was 
overseer  of  the  road  and  had  authority  as  such ;  nor  is  the 
road  described  with  reasonable  certainty  as  a  public  road ; 
nor  is  it  charged,  except  very  imperfectly,  that  the  defend- 
ant was  assigned  and  liable  to  do  duty  on  the  road ;  nor  that 
the  defendant  was  notified,  as  required  by  the  statute  {The 
Code,  §2019),  to  attend  at  a  place  designated  at  the  time 
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specified  to  do  service;  nor  is  there  any  clause  in  the  charge 
negativing  the  payment  of  one  dollar  in  discharge  of  the 
defendant's  liability  to  do  labor  on  the  day  specified.  Such 
defects  might  have  been  helped  or  cured  by  proper  amend- 
ments, but  they  were  not  asked  for  or  made.  It  is  true  the 
motion  of  defendant  in  arrest  of  judgment  was  based  on  the 
ground  that  it  was  not  charged  that  he  was  assigned  to  duty, 
etc.,  and  the  Court  allowed  an  amendment — probably  in  the 
last  named  respect,  but,  so  far  as  appears,  no  amendment 
was  in  fact  made;  nor  was  any  amendment  asked  for  or 
allowed  in  other  material  respects  indicated. 

The  time  when  a  person  is  required  to  do  service  on  pub- 
lic roads  is  a  material  part  of  the  notice — it  is  made  so  by 
the  express  provision  of  the  statute  prescribing  what  the 
notice  shall  be. 

And  so,  also,  it  is  necessary  in  the  charge  to  negative  the 
payment  of  one  dollar  for  the  defendant,  in  di-charge  of  his 
liability  to  do  service  on  the  day  specified  in  the  notice, 
because  the  statute  creating  the  offence  (The  Code,  §2020) 
prescribes  that  the  failure  of  the  party  charged  to  attend 
and  work  shall  be  an  offence,  "unless  he  shall  have  paid  the 
one  dollar  as  aforesaid,"  etc.  The  exceptive  provision  is  in 
and  part  of  the  clause  of  the  statute  creating  the  otfence, 
and,  in  such  cases,  it  is  necessary  to  negative  such  payment. 
State  v.  Norman,  2  Dev.,  222;  State  v.  Tomlinson,!!  N  C. 
528;  State  v.  Xarrows  Island  Club,  100  N.  C,  477;  Arch.  Cr 
PL,  25. 

There  is  error.  The  judgment  must  be  set  aside  and 
judgment  arrested,  and  the  action  dismissed,  unless  the 
Court  shall  allow  the  warrant  to  be  proj-erly  amended,  iu 
which  case  there  will  be  a  new  trial. 

Error. 
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♦THE  STATE  v.  JOHN  BRACKVILLE. 

Homicide — Evidence. 

The  deceased,  an  aged  and  helpless  man,  was  taken  from  his  house  in 
the  afternoon  into  the  woods  an  I  brutally  murdered,  the  body 
beinp:  concealed  and  noc  found  until  the  following  day.  The 
prisoner,  who  resided  in  the  same  house,  was  shown  to  have  some 
feeling  against  deceased,  and  to  have  expressed  some  vague 
threats  toward  him.  It  also  appeared  that  the  prisoner  was  seen 
at  th<*  house  a  short  time  before  deceased  disappeared,  and  in  the 
vicinity  shortly  afterwards,  and  that  the  tracks  leading  to  the 
place  of  the  homicide  resembled  his.  It  further  appeared  that  on 
the  evening  of  the  homicide  and  the  day  following  he  was  restless 
and  anxious,  and  expressed  a  purpose  to  have  the  country,  but 
made  no  effort  to  do  so.  There  was  evidence  that  other  persons 
were  also  at  deceased's  house  shortly  before  his  disappearance, 
and  were  in  the  neigh ))or hood  near  by  that  night  and  following 
tlav:  Held,  that  while  this  evidence  was  sufficient  to  arouse  a 
strong  tiuspicion  of  prisoner"):)  guilt,  it  was  not  inconsistent  with 
his  innocence,  and  left  the  mactt'r  in  such  doubt  the  Court  should 
have  irstructed  the  jury  to  acquit. 

Thiri  was  an  indictment  for  murder,  tried  at  Fall  Term, 
1884.  of  Richmond  Superior  Court,  before  Shepherd,  J. 

The  prisoner  (and  one  Amy  McNair,  who  was  acquitted,) 
was  indicted  for  the  murder  of  one  Charles  McNair. 

The  testimony  was  as  follows: 

Willis  Leach,  for  the  State,  testified:  "  Charles  McNair  was 
missing  on  a  PViday  night  in  October,  1884.  On  Friday 
evening  I  was  going  .by  his  house.  I  noticed  that  every- 
thing was  very  still.  John  Brackville  came  to  the  door. 
McNair  was  lying  at  the  other  door  on  a  pallet.  I  stopped 
and  sat  down.  I  saw  Lou  Hall  coming;  she  came  in  and 
saiJ,  'John,  what  are  you  doing  here?*  John  said,  *I 
came  for  some  tobacco/  Lou  said,  *  It  is  strange  you  came 
for  tobacco,   when  vou  know  vou  have  none  here.*    John 

*Tlie  T*rlsoner  escaped  from  Jail  whilt*  his  appeal  was  pending  in  this  Court. 
It  vns  thereupon  dropped  from  the  docket,  and  afterwards  reinstated  upon  his 
recAptnre. 
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then  went  out  and  commenced  talking  to  himself.  I  had 
started  to  hunt  some  grapes  in  the  woods,  and  left  the  house 
for  that  purpose  between  the  hours  of  12  m.  and  1  p.  m.  I 
told  Lou  to  come  also.  She  said  she  would  as  soon  as  she 
heard  me  cutting  in  the  woods.  She  soon  joined  me,  and 
we  got  some  grapes;  we  then  returned  to  McNair's  house, 
where  we  found  John  Brackville  and  Dave  Morrison.  This 
was  between  2  and  3  o'clock.  Very  soon  Dave  started  off. 
I  followed,  and  left  Lou  and  John  Brackville  with  Charles 
McNair.  McNair  was  an  old  man  and  had  been  burned. 
He  could  not  walk  without  a  stick.  Next  morning  (Satur- 
daj')  I  heard  that  Charles  was  gone.  I  went  to  the  house: 
Amy  was  there  (Charles'  wife).  I  asked  her  where  Charles 
was.  She  said,  *  Here  is  his  pallet,  stick  and  hat,  but  I  don't 
know  where  he  is.'  I  then  went  around  the  house  and 
found  a  track  about  fifteen  steps  off.  I  asked  her  to  (orae 
and  look  at  it.  She  said  it  was  no  good;  that  I  knew  it  was 
not  his  track.  I  then  started  home,  and  met  Lou  Hall; 
she  was  going  after  a  warrant ;  we  returned  to  Charles'  house. 
We  found  a  track  on  the  other  side  of  the  fence.  It  led  to 
a  place  about  four  steps  from  the  road,  where  there  was 
blood.  There  was  signs  of  the  body  having  been  dragged 
from  the  spot  to  some  distance  further  in  the  woods,  where 
there  was  blood  Wo  then  went  further  on.  About  one 
hundred  or  one  hundred  and  seventy-five  vards  from  the 
first  spot,  and  there  we  found  the  body  of  Charles  McNair. 
He  was  dead.  His  skull  was  crushed  and  his  forehead 
broken  in  with  what  I  thought  must  have  been  an  axe.  I 
saw  tracks  leading  to  where  Charles  was  killed.  They  were 
the  same  that  were  in  the  field  that  Charles'  house  was  in. 
John  Brackville,  Amv  McNair  and  Lou  Hall  allHved  in 
the  house  with  Charles  McNair." 

Henry  Monroe  testified:  "  I  saw  the  dead  body  of  Charles 
McNair  about  1  o'clock  Saturday.  It  was  lying  behind  a 
log  in  the  woods;  head  was  mashed  with  the  back  of  an 
axe ;  forehead  and  skull  also  broken  in.     It  looked  as  if  he 
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had  been  raoved  twice,  by  the  blood  near  the  road  and 
further  in  the  wood,  and  had  been  dragged  to  where  we 
found  him.  I  heard  Am)'  say,  in  August,  that  she  wished 
Charles  was  dead.  Charles  McNair  was  an  old  man.  John 
Brackville  moved  to  the  house  about  five  months  before  the 
missing  of  Charles.  The  Saturday  evening  after  Charles 
was  missing,  Amy  came  to  my  house.  My  daughter  said  to 
her:  *You  needn't  come  here  hunting  Uncle  Charles;  you 
know  vou  have  killed  him  and  thrown  him  into  a  well 
somewhere"  Amy  said:  *I  knew  I  would  hear  the  devil 
when  I  got  here,'  and  got  up  and  started  off'.  I  asked  her 
when  she  had  seen  Charles  last?  JShe  said:  *I  haven't 
seen  him  since  yesterday  (Friday)  morning.'  I  asked  her 
why  the  was  so  contented  about  liis  missing?  She  said : 
*I  would  have  been  hunting  him  before  but  thought  8c»me 
of  his  folks  had  taken  him  off'.'  On  Friday  night  after  the 
missing  I  went  to  Charles'  house.  The  doors  were  shut 
and  no  one  there  I  went  to  the  mill,  between  a  quarter 
and  a  half  a  mile  from  the  house,  and  found  Amy  near 
there,  at  Eliza  Morrison's  house.  I  heard  her  laughing.  I 
took  her  off  to  myself.  I  told  her  about  her  husband  being 
missed.  She  said  he  couldn't  walk.  She  denied  having  had 
any  quarrel  with  him,  but  afterwards  said  she  had  had  a 
little  falling  out  with  him  on  Thursday,  but  that  it  did  not 
amount  to  anything.  We  all  went  to  Charles'  house.  I 
suggested  that  he  might  be  in  the  well,  and  that  it  be 
examined.  Amy  said  she  would  not  go  and  look  into  the 
well  unless  Lawrence  went.  Amy  seemed  jolly  when  she 
went  from  Eliza's  to  her  house.  At  the  well  one  of  the 
party  said:  *  I  have  got  him,'  and  Amy  cried  until  it  was 
discovered  that  it  was  only  the  well-bucket.  I  then  told  her 
I  was  going  to  arrest  her.  She  said :  *  I  am  not  going  to 
leave  the  place  where  my  husband  was  murdered.'  I  went 
to  get  a  warrant  and  when  I  returned  Lou  Hall  and  John 
Brackville  had  come  up.     I  asked  John  where  Charles  was. 
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He  said  he  didn't  know.  Lou  said:  *  What  the  devil  does 
all  this  mean?*  I  said  :  *  You  may  consider  j^ourself  under 
arrest  until  Charles  is  found.'  Lou  and  John  said  Ihev 
would  not  be  arrested." 

Lou  Hall  testified :  "I  was  living  in  tlie  same  house  with 
Charles  McNair,  John  Brackville  and  Amy.  On  Friday 
morning  I  left  the  house  between  8  and  9  o'clock  and  went 
to  the  mill.  Amy  went  with  me.  We  left  Charles  alone. 
John  Brackville  had  left  that  morning  before  sunrise  for 
the  mill ;  we  went  to  carrv  his  breakfast  and  dinner.  I 
returned  to  Charles'  house  about  12  o'clock  in  the  dav. 
I  left  Amv  at  Eliz  Morrison's  house,  near  the  mill. 
When  I  reached  Charles'  I  found  Willis  Leach  there.  I 
staid  until  3  o'clock.  After  that  I  had  gone  in  the  woods  for 
grapes.  Amy  had  not  come.  John  was  there  when  I  got 
there.  He  said  he  had  come  after  some  tobacco.  I  said: 
'  It  looks  queer  for  you  to  come  for  it  when  you  know 
you  have  none  here.'  Willis  Leach  got  up  and  asked 
Charles  for  his  axe ;  said  he  wanted  to  go  in  the  woods  and 
get  some  wild  grapes.  I  said  I  would  join  him  when  I 
heard  him  cutting.  Soon  I  joined  him.  When  I  spoke  to 
John  Brackville  about  the  tobacco  he  seemed  mad;  went 
off  saying  he  *  would  fix  things  better  than  so.'  When  I 
went  after  the  grapes  I  left  Charles  alone.  When  I  returned 
I  saw  John  returning  again  from  the  direction  of  the  mill. 
He  hadn't  had  time  to  go  to  the  mill.  He  came  in  the 
house  and  looked  angry  at  Charles.  Charles  raised  up  on 
his  pallet  and  said  to  him :  *  I  know  you  are  angry,  and  I 
am  going  to  tell  this  gal  how  you  have  been  talking  about 
her,  and  how  you  have  been  saying  that  you  did  not  intend 
to  pay  her  for  what  she  has  done  for  you.'  John  was  eating. 
He  threw  his  bread  down  and  said:  'What  in  the  devil 
have  you  got  to  do  with  it?'  He  shook  his  fist  in  Charles' 
face  and  said :  *By  the  living  Jesus,  you  have  got  to  attend 
to  your  own  business;  I  am  going  to  make  you  attend  to 


J 


FEBRUARY  TERM,  1890.  705 


State  v.  Brackville. 


your  business/  About  3  o'clock  I  left  and  John  Brackville 
followed  me  as  far  as  the  hedge- row.  He  said:  *If  Charles 
has  told  you  what  I  said,  and  you  believe  it,  Charles  won't 
get  a  chance  to  tell  you  any  more.'  He  went  hack  in  the 
direction  of  Charles'  house.  I  left  no  one  with  Charles. 
About  a  quarter  of  an  hour  after  sunset,  I  returned  to  the 
house ;  both  doors  were  open  and  no  one  there.  The  axe 
which  Willis  had  returned  was  gone;  my  clothes  gone,  and 
Jolm's  satchel  and  best  pants  pone.  Charles'  stick  was 
theie.  I  called  him  and  there  was  no  response.  I  then 
went  to  the  mill  and  found  Amv  at  Eliza's.  I  asked  her 
where  Charles  was.  She  said  she  did  not  know.  She  didn't 
seem  interested;  said  John  Brackville  had  been  that  course 
twice.  She  asked  if  John  wasn't  tliere.  It  had  been  two 
months  since  Amy  had  staid  away  from  her  house  that  late, 
and  five  months  before  John  Brackville  had  ever  staid  out 
at  night.  Amy  went  home  with  mc.  I  saw  John  that 
night  at  Archie  Shaw's  slumty.  I  told  him  about  Charles 
and  the  clothes  being  missed.  He  said:  *  Well,  I  reckon 
not;  I  can't  sav  about  Charles,  but  I  reckon  mv  clothes  are 
there.'  I  saw  a  track  Friday  night  at  the  place  near  the 
road  where  Charles  was  reputed  to  have  been  killed.  It  led 
bv  the  field  back  towards  the  house.  The  track  went  to 
Charles.'  It  was  John  Brackvillt-'s  track.  I  so  told  Willis 
Leach  next  morning.  On  Friday  morning,  I  told  Amy  to 
go  dress  Charles'  leg.  She  walked  to  him,  snatched  the 
blanket  from  him  and  abused  him  for  being  nasty,  and 
said:  *Damn  your  nasty  soul,  if  you  don't  quit  spitting  on 
the  floor,  and  quit  your  nastiness,  I  will  kill  you,  or  have 
you  killed.'  I  remonstrated.  She  said:  *  Lou,  nobody 
knows  what  trouble  I  have  with  this  bald-headed  son-of-a- 
bitch  but  me.'  We  never  found  the  axe.  I  did  not  meas- 
ure this  track.  In  the  line  of  this  track  I  found  a  spool  of 
my  thread,  which  I  had  left  in  the  house;  it  was  unwound 
a  part  of  the  way  along  the  track." 
106-45 
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Willis  Leach,  recalled,  said:  "  Oa  Sunday  morning,  after 
the  missing  of  Charles,  Lou  Hall  showed  me  the  tracks,  and 
they  were  John  Brack ville's." 

Charles  H.  Daniel  testified:  *' I  was  living  at  McMillan's 
mill,  a  quarter  of  a  mile  from  Charles  McNair's.  On  the 
Friday  night  of  the  missing  of  Charles,  I  went  to  bed  between 
nine  and  ten  o'clock.  After  I  went  to  bed,  John  Brackville 
came  to  the  shantv.  John  u-ed  to  stav  there,  but  had  not 
staid  there  at  night  for  five  months.  He  shoved  the  door 
open,  sat  on  a  box,  and  asked  if  we  had  anything  to  eat.  He 
ate  something,  then  sat  down  on  the  box  again,  and  leaned 
his  face  on  one  of  his  hands.  He  appeared  worried.  Shaw" 
said,  *  What  have  you  lost?'  He  said,  *  I  have  lost  my  valise 
and  pants,'  and  that  *  Lou  Hall  had  lost  some  of  her  things.' 
When  he  put  his  hand  to  his  ficc  he  said,  *  Great  God,  boys! 
I  am  going  to  leave  this  country.'  He  never  said  a  word 
about  Charles." 

James  L.  PLiley  testified:  "John  Brackville  and  Dave 
Cromartee  were  working  at  the  mill.  I  wanted  hands  lo 
pack  cotti'U.  On  Friday  morning  (of  the  day  of  the  miss- 
ing of  Charles)  they  packed  one  bale.  When  I  was  about 
to  drive  off,  I  saw  John,  Lou  Hall  and  Amy  in  the  road 
talking  about  something.  On  Saturday  morning  Johncarae 
to  me  and  wanted  a  settlement.  I  said,  *  I  have  no  money 
with  me,'  but  could  pay  him  if  he  went  to  Laurinburg.  He 
appeared  very  uneasy." 

David  Cromartee  testified :  '*  John  Brackville  and  I  were 
working  at  the  mill  together  on  the  Friday  of  the  missing 
of  Charles  McNair.  About  11  a  m.  I  went  to  Eliza  Morri- 
son's house;  when  I  returned  John  was  gone;  he  came  in 
about  an  hour;  then  he  wheeled  dirt  awhile,  and  said  he 
would  go  and  get  his  dinner,  and  he  went  off.  This  was 
about  half-past  two  o'clock.  I  never  saw  him  any  more 
until  after  night.     I  staid  half  an  hour  after  he  left." 

Here  the  State  closed  its  testimony. 
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Amy  McNair  was  introduced  in  her  own  behalf,  and  testi- 
fied as  follows:  "On  Friday  morning  I  went  after  raeal  to 
the  mill  between  9  and  10  o'clock.  Lou  Hall  went  with  me. 
She  carried  John  Brackville's  breakfast  with  her,  but  no 
dinner.  I  went  to  Eliza  Morrison's,  near  the  mill.  I  never 
left  there  until  Lou  came  after  me,  about  supper  time,  and 
then  I  went  home.  I  never  had  anything  to  do  with  the 
killing  of  Charles,  nor  did  I  know  anything  about  it.  That 
night  after  I  got  home,  Lou  and  I  hunted  for  Charles  nearly 
all  night.  The  reason  I  staid  away  from  home  was  because 
I  wanted  to  borrow  some  meal  from  Lou  Hayes.  About 
dinner  time  I  told  Dave  Morrison,  who  was  going  by  home, 
to  tell  Charles  I  would  be  home  after  awhile.  Before  I  left 
Eliza's  John  Brackville  passed,  just  about  dark,  with  his  pipe. 
Then  Lou  and  I  went  home  After  awhile  we  returned  past 
the  slianty  of  the  Bladen  boys.  I  saw  John  there.  Archie 
Shaw  was  there  also.  We  then  returned  home.  -John  Brack- 
ville came  afterwards.  About  one  quarter  of  an  hour  after 
we  got  home,  John  Brackville  said:  *Do  you  want  me  to 
help  look  for  him?'  I  told  him  there  was  no  use  asking 
me  that  question ;  he  might  know  I  wanted  him  to  do  so. 
Shortly  afterwards  Brackville  went  away." 

Eliza  Morrison  testified:  "I  saw  Amy  at  12  o'clock  of  the 
Friday  of  the  missing  of  Charles.  She  staid  at  my  house 
until  Lou  Hall  came.  They  went  off  soon  after  Lou  Hall 
came.  John  Brackville  passed  a  little  before  Lou  came, 
between  sunset  and  dark." 

Monroe  Cox,  witness  for  the  State,  testified :  "  Amy's  gen- 
oral  character  is  bad.  He  heard  Amy  say,  in  April,  that 
she  was  tired  of  Charles,  and  that  she  *  wished  he  was  dead 
and  out  of  her  way.'  " 

The  prisoner  asked  the  Court  to  instruct  the  jury  that 
there  was  not  sufficient  testimony  to  convict  him,  and  that 
thej^  should  return  a  verdict  of  "not  guilty,"     The  Court 
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declined  to  so  instruct  the  jurj',  and  the  defendant  excepted. 
There  was  no  other  exception  during  the  trial. 

There  was  a  verdict  of  "  not  guilty"  as  to  Amy,  and  a  ver- 
dict of  *' guilty"  as  to  John  Brackville. 

The  prisoner  moved  for  a  new  trial,  because  of  the  failure 
of  the  Court  to  instruct  the  jury  according  to  his  praj'er. 

The  motion  was  overruled,  and  the  Court  i)ronounced  the 
sentence  of  death.  The  defendant  prayed  an  appeal  to  the 
Supreme  Court. 

The  prisoner  escaped  from  ihe  jail  while  his  appeal  was 
pending.  The  case  was  not  carried  forward  upon  the  docket, 
but  was  reinstated  upon  his  recapture.  (See  9 1  N.  C,  945, 
972.) 

The  Attorney  Genei^ol,  for  the  State. 
No  counsel  co)dra. 

Mekrimon,  C.  J.:  Con)petent  evidence,  sruUlcieut  in  perti- 
nency and  force  in  some  reasonable  view  of  it  to  be  Uiken 
by  the  jury  to  warrant  them  in  finding  a  verdict  of  guilty, 
must  be  submitted  to  them  on  the  trial  of  the  issue  cf  fact 
ra  sed  by  the  plea  of  not  guilty  in  a  criminal  action.  Such 
evidence  must  be  produced,  else  there  cannot  be  a  lawful 
verdict  of  guilty.  It  is  the  province  and  dutj'  of  the  Court 
to  determine  that  such  evidence  is,  or  is  not,  produced  on 
the  trial,  when  any  question  in  that  respect  is  raised.  It  is 
the  province  of  the  jury  to  determine  when  such  evidence 
is  so  produced,  that  it  is  t»ue  or  not  true,  in  whole  or  in  prt, 
and  its  weight  and  sufficiency  or  insufficiency  to  induce  them 
to  render  a  verdict  of  guilt)^  What  is  evidence  is  a  ques- 
tion for  the  Court.  Whether  evidence  is  true  or  not,  and 
what  is  its  weight,  are  questions  ordinarily  for  the  jury. 
State  V.  White,  89  N.  C,  462,  and  cases  there  cited;  SiaU  v. 
James,  90  N.  C,  702;  State  v.  Atkimon,  93  N.  C,  519;  ^aU 
V.  Powell,  94  N.  C,  965. 
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In  the  present  case,  the  evidence  produced  on  the  trial 
was  strong  and  abundantly  sufficient  to  go  to  the  jury  to 
prove  that  the  deceased  was  brutally  murdered  by   some 
person;  but,  in  our  judgment,  it  was  not  sufficient  to  go  to 
them  to  prove  that  the  prisoner  was  the  guilty  party.     It 
tended  to  show  that  the  prisoner  had  motive,  but  not  very 
strong;  that  he  made  threats — indefinite,  but  rather  suggest- 
ive that  he  might  kill  the  deceased ;  tliat  he  had  opportunity 
to  kill  him  ;  that  others  had  like  and  as  great  opportunity; 
that  his  tracks  were  seen  by  one  witness  as  if  he  were  going  from 
the  place  where  the  body  of  the  deceased  was  found  towards 
the  house  from  which  he  was  taken,  but  this  evidence  was 
not  definite  or  satisfactory.     So  far  as  appear.^,  the  tracks 
were  not  scrutinized — they  were  not  measured — the  pris- 
oner's feet  were  not  measured  or  fitted  to  the  tracks,  nor  did 
it  appear  that  his  feet  were  at  all  peculiar  in  any  respect, 
nor  did  the  witness  say  how  she  knew  the  tracks  were  his. 
On  the  night  of  the  homicide,  probably  shortly  after  it  was 
committed,  the  prisoner  was  in  a  cabin  with  several  other  per- 
sons, and  appeared  to  be  uneasy  and  anxious,  and  exclaimed, 
without  apparent  cause,  "Great  God!  boys,  Vm  going  to 
leave  this  country."     lie  gave  no  reason  for  this  exclama- 
tion.    The  next  morning  he  demanded  the  wages  due  to 
him  from  his  employer,  and  seemed  anxious.     But  he  did 
not  flv.     There  was  other  evidence  in  connection  with  that 
referred  to,  going  to  prove  that  the  wife  of  the  deceased  was 
tired  of  him — wished  he  was  dead ;  that  she  was  a  dissolute 
woman  and  of  bad  character.     It  did  not  appear  that  the 
prisoner  wad  her  paramour,  or  that  there  was  undue  inti- 
macy between  them.     It  may  be  that  some  person  other 
than  the  prisoner,  at  her  instance,  or  on  her  account,  mur- 
dered the  deceased.     Indeed,  she  was  charged  in  this  action 
Bs  a  participant  in  the  murder,  and  she  was  not  at  all  free 
from  suspicion. 
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We  think  the  evidence  simply  raised  strong  suspicion  of 
the  prisoner's  guilt.     It  could  not,  in  any  reasonable  view  of 
it,  prove  his  guilt.     Taking  the  strongest  view  of  it  adverse 
to  him,  upon  serious  reflection,  it  leaves  the  mind  iu  a  state 
of  painful  anxiety,  doubt  and  uncertainty  as  to  his  guilt. 
The  evidence  giving  rise  to  suspicion,  accepted  as  true,  was 
far  from  conclusive.     Leaving  out  the  evidence  as  to  the 
tracks,  the  leading  facts,  whether  taken  severally  or  collec- 
tively and  in  their  combined  force,  were  not  necessarily 
inconsistent  with  his  innocence.     As  we  have  seen,  the  evi- 
dence as  lo  the  tracks  was-  very  unsatisfactory.    It  seems 
that  it  might  and  ought  to  have  been  made  much  clearer, 
especially,  as  it  was  very  material. 

Circumstantial  evidence  is  not  only  a  recognized  and 
accepted  instrumentality  in  the  ascertainment  of  truth,  but 
it  is  essential,  and,  when  properly  understood  and  applied, 
highly  satisfactory  in  matters  of  the  gravest  moment  The 
facts,  their  relations,  connections  and  combinations  should 
be  natural,  reasonable,  clear  and  satisfactory.  When  such 
evidence  is  relied  upon  to  convict,  it  should  be  clear,  con- 
vincing and  conclusive  in  its  connections  and  combinatioDs, 
excluding  all  rational  doubt  as  to  the  prisoner's  guilt;  and 
it  is  not  sufficient  to  go  or  be  left  to  the  jury,  unless,  in  some 
aspect  (»f  it,  they  might  reasonably  render  a  verdict  of  guilty. 
Slate  V  Swinl-j  2  Dev.  &  Bat.,  9;  State  v.  Long^  7  Jones,  24: 
State  V.  Matthews,  6^>  N.  C,  100;  State  v.  Bowman,  80  N,  C, 
432;  State  v.  Frennan,  89  N.  C,  4G9;  State  v.  Jamei^.  90 
N.  a,  702. 

Error. 


J 
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THE  STATE  v.  RHODA  PARKER. 

Marriage — Husband  and  Wifv — Ratif  cation —  Bigamy. 

1.  The  admission  of  tedtiaionj*  incompetent  because  irrelevant,  will  not 

be  sufficient  to  warrant  a  new  trial,  unless  it  is  apparent  that  the 
party  against  whom  it  is  admitted  was,  or  might  have  been,  preju- 
diced thereby,  and  the  burden  is  on  the  party  objecting  to  show 
that  fact. 

2.  Marriages  entered  into  by  a  female  under  fourteen,  or  a  male  under 

sixteen,  are  not  void,  but  voidal-le. 

8.  Where  a  niarrihge  is  entered  into  by  one  under  the  legal  age,  but 
is  followed  by  a  cohabitation  of  twenty  years,  the  parties 
acknowledging  each  other  and  being  lecognized  as  husband  and 
wife,  though  such  marriage  in  its  inception  is  invalid,  by  reason  of 
such  ratification  by  the  parties,  it  wll  not  be  declared  void. 

4.  The  failure  to  procure  a  license  to  marry  will  not  invalidate  a  mar- 

riage otherwise  good. 

5.  An  elder  in  the  colored  Methodist  Church  is  '*an  ordained  minister" 

of  the  Gospel  within  the  meaning  of  the  statute,  and,  as  such,  can 
celebrate  the  rites  of  matrimonv. 

6.  An  exception  to  the  charge  " as  a  whole"  will  not  be  considered. 

7.  A  witness  will  not  be  allowed  to  testify  in  respect  to  the  age  of  a 

party,  when  his  evidence  is  based  upon  information  derived  from 
a  third  person  who  is  still  living. 

Indictment  for  Bigamy,  tried  at  January  Term,  1890,  of 
Cumberland  Superior  Court,  Bgniim,J,,  presiding. 

There  was  a  verdict  of  guilty,  and  from  tlie  judgment 
pronounced  thereon  tlie  defendant  appealed. 

• 

The  Attorney  General,  for  ihe  State. 
Mr.  T,  11.  Sutton,  for  the  defendant. 

Clark,  J.:  The  first  assignment  of  error  is,  that  a  witness 
for  the  State  was  allowed  to  testify,  after  objection,  that  the 
defendant  was  forty  years  of  agp,  and  that  he  stated  this 
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upon  information  had  from  defendant's  sister.  As  it  did 
not  affirmatively  appear  that  the  sister  was  dead  at  the  time 
of  the  trial,  the  evidence  wns  improperly  admitted.  Hodga 
V.  Hodges  (at  this  term),  and  cases  there  cited. 

The  defendant  testified  that  she  was  thiriv-six  years 
old  at  the  trial,  with  the  view  of  showing  that  she  was  about 
thirteen  years  of  age  at  the  time  of  the  alleged  first  marriage. 
The  evidence  was  conflicting  as  to  whether  there  was  a 
first  marriage,  and  as  to  its  date.  The  jur}^  upon  the  evi- 
dence, found  that  there  was  such  first  marriage. 

This  being  so,  it  is  immaterial  whether  defendant,  at  its 
date,  was  thirteeen  years  of  age,  as  she  contends,  or  over 
fourteen,  as  contended  by  tlie  State;  for,  upon  any  view  of 
the  evidence,  the  defendant  had  lived  with  such  husband 
over  twenty  years,  and  has  borne  him  ten  children.  The 
evidence,  therefore,  was  merei)'  irrelevant,  and  as  it  could 
not  have  prejudiced  the  defendant,  its  admission  affords  no 
ground  for  a  new  trial  Scoggins  v.  Turner,  9S  N.  C,135; 
Jones  V.  Call,  93  N.  C,  170;  Duprce  v.  Ins.  Co.,  92  N.  C,  417. 
And  the  burden  is  on  appellant  to  show  that  he  has  been 
prejudiced  by  the  admission  of  immaterial  evidence.  In- 
ingston  v.  Dunlap,  99  N.  C,  268. 

-^  While  marriage  is  a  contract,  it  differs  from  other  contracts 
in  many  respects,  especially  in  that  it  can  be  entered  into  by 
minors.  The  Code,  §  1810,  it  is  true,  provides  that  a  mar- 
riage by  a  female  under  fourteen  years  of  age,  or  a  male 
person  under  sixteen,  is  void,  but  the  proviso  speaks  of  its 
being  "declared  void,"  and  the  construction  of  the  statute 
by  the  Courts  has  always  been  that  the  meaning  is  that  such 
marriages  are  voidable.  The  only  marriages  (under  section 
1810)  which  are  absolutely  void  are  those  between  a  white 
person  and  one  of  negro  or  Indian  blood  (or  descent  to  the 
third  generation  inclusive),  and  bigamous  marriages.  The 
others  need  to  be  "declared  void."  That  has  not  been  done 
here,  and  defendant'sfirst  marriage  is  still  a  valid  one.  Indeed, 
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it  may  be  doubted  if  such  marriage  can  be  declared  invalid 
when  the  parties  lia ve  ratified  it  by  cohabitation  after  arriving 
at  the  age  of  consent.  "If  the  parties,  after  arriving  at  the 
above  specified  age  of  consent,  continue  to  cohabit  and  live 
together  as  man  and  wife,  this  is  a  ratification."  Coke  on 
Littleton,  79;  1  Black.  Com.,  436:  1  Bish.  Marriage  and  ^ 
Divorce,  150  (4th  ed  ),  and  Pearson,  C.  J  ,  in  Koonce  v.  Wal- 
lace,  7  Jones,  194.  Though  the  form  of  the  statute  has  been 
somewhat  changed  since  the  latter  decision,  the  **  reason  of 
the  thing"  is  the  same.  The  evidence  here  of  more  than 
twenty  years'  cohabitation,  and  ten  children  resulting  from 
it,  is  uncontradicted  and  should  be  ample  proof  of  ratifica- 
tion. 

The  second  exception  is,  that  the  Court  told  the  jury  that 
if  defendant  was  united  in  marriage  to  her  alleged  husband 
by  a  colored  preacher  (shown  in  the  evidence  to  have  been 
an  elder  in  the  colored  Methodist  Church),  with  or  without 
license,  it  was  a  lawful  marriage.  The  Code,  §  1813,  forbids 
any  officer  or  minister  from  performing  the  ceremony  of 
marriage  unless  the  license  therein  required  shall  be  pro- 
duced. The  failure  to  comply  with  the  requirements  as  to 
the  license  "subjects  the  officer  or  minister  to  the  penalty 
(denounced  by  The  Code,  §  1817),  but  the  marriage  is,  not- 
withstanding, good  to  every  intent  and  purpose."  State  v. 
Robbins,  6  Ired.,  23.  The  Code,  §1812,  authorizes  the  sol- 
emnization of  the  ceremony  by  *'an  ordained  minister  of 
any  religious  denomination,  or  a  Justice  of  the  Peace."  A 
reference  to  the  "Book  of  Discipline,"  as  authorized  by  the 
precedent  set  in  State  v.  Bray,  13  Ired.,  289,  shows  that 
an  elder  in  the  colored  M.  E.  Church  is  always  an  "ordained 
minister."  It  may  be  noted  that  the  statute  now  is  broader 
than  when  the  decision  in  State  v.  Bray  was  rendered,  and 
the  failure  to  show  that  the  minister  possessed  certain  quali-  , 
fications  then  required  by  the  statute,  and  whicli  caused  that 
case  to  be  sent  back  for  a  new  trial,  is  now  immaterial. 
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The  third  exception  is,  that  the  Court  did  not  instruct  the 
jury  that  the  weight  of  the  evidence  was  that  there  had 
been  no  such  first  marriage,  as  alleged  by  the  State.  Had 
the  Judge  done  so,  it  would  have  been  a  violation  of  the  Act 
of  1796,  now  The  Code,  §  413. 

The  fourth  and  last  exception  is  "  to  the  charge  as  given;' 
The  whole  charge  is  not  sent  up.  Had  it  been,  still  this 
exception  is  too  general  to  be  considered.  AJcKinhon  v.  ilvr- 
rison,  104  N.  C,  354;  Taylor  v.  Pliimmer,  105  N.  C,  56. 

No  error. 


THE  STATE  v.  JAMES  REID. 
Const  if  udou — Assa  ult — Pii  nish  menf — Disicirilon. 

Whfre  the  defendant  was  convicted  of  an  assault  and  battery,  and  it 
appeared  that  the  assault  was  made  upon  his  paramour— a  colored 
woman— with  a  deadly  weapon;  that  the  wound  inflicted  was 
serious:  that  afterwards,  and  while  the  indictment  was  pending, 
the  defendant  went  to  the  woman's  house  and  made  another 
assault  upon  her  with  a  shovel,  and  the  Ck>urt  sentenced  the 
defendant  to  imprisonment  for  twelve  months  and  to  pay  a  fine 
of  five  hundred  dollars:  Held,  that  such  judgment  was  not  a  vio- 
lation of  the  Coni>titution  forbidding  excessive  or  cruel  punish- 
ment, but,  under  the  circumstances,  was  a  wise  and  humane 
exercise  of  the  discretion  conferred  upon  the  Court  by  the  statute. 

Indictment  for  assault  and  battery  with  a  deadly  wea|Jon 
u[)on  Lucy  Alexander,  tried  before  Merrimov,  J.,  at  Novem- 
ber Term,  1889,  of  the  Superior  Court  of  Rowan  County. 

There  was  a  verdict  of  "guilty,"  and  the  Court  senteuced 
the  defendant  to  imprisonment  for  twelve  months  in  the 
county  jail,  and  lo  pay  a  fine  of  $500  and  the  costs. 
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Defendant  excepted  to  the  sentence  upon  the  ground  that 
the  punishment  was  cruel,  excessive  and  unusual  in  such 
cases,  and  appealed. 

The  defendant  is  a  white  man,  and  Lucy  Alexander  is  a 
mulatto  woman,  and  the  case  states  *'that  it  appeared  from 

the  evidence  that,  on  the  night  of of ,  1880,  Lucy 

Alexander  was  at  an  entertainment  of  some  kind  given  by 
negroes  in  Salisbury;  that  she  left  tiie  place  with  two  negro 
men  and  walked  down  the  street.  Defendant  and  another 
white  man  followed  her  for  some  distance  and  slopped. 
The  woman  and  the  two  negro  men  stopped,  turned  around 
and  walked  back  to  where  defendant  was.  The  woman  said 
something  to  defendant,  and  he  struck  her  with  his  hand,  or 
fist,  knocking  her  hat  off.  She  stooped  and  picked  up  her 
hat,  and  again  spoke  to  defendant,  using  some  ollensive 
language,  whereupon  defendant  struck  her  with  a  knife  in 
the  side,  penetrating  to  the  hollow  and  into  one  of  her  lungs, 
the  stab  being  very  near  the  heart.  The  defendant  then  ran 
off.  The  woman  was  confined  to  her  bed  for  some  weeks  in 
consequence  of  the  wound,  and  i?  not  yet  free  from  its  effects." 

A  witness  introduced  by  defendant  testifif  d  that  defendant 
said  to  him,  just  before  he  stabbed  the  woman,  that  she  had 
called  him  a  "son-of-a  bitch,"  and  that  he  intended  to  kill 
her. 

A  physician,  who  examined  her  wound,  testified  that  if  it 
had  been  a  little  higher,  it  would  probably  have  proved 
fatal. 

During  the  term  of  the  Court,  the  defendant  went  into 
the  woman's  house  and  struck  her  a  severe  blow  upon  the 
head  with  a  fire-shovel.  P'or  this  assault  he  was  indicted, 
and  pleaded  guilty.  He  also  pleaded  guilty  at  this  term  of 
the  Court  to  an  indictment  charging  him  and  the  woman 
with  living  together  in  fornication  and  adultery.  It  was 
stated  upon  the  prayer  for  judgment  that  defendant  and  the 
woman  had  been  living  in  fornication  and  adultery  for  sev- 
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eral   years,  and    this   statement  was   not  controverted  bv 
defendant. 

The  Solicitor  for  the  State  said  he  would  ask  the  judgment 
of  the  Court  in  one  case  only.  Judgment  was  accordingly 
given  in  the  first  and  suspended  in  the  other  two. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Davis,  J. — after  stating  the  case:  The  defendant  invokes 
the  protection  guaranteed  by  Art.  I,  §  14,  of  the  Constitution, 
which  forbids  excessive  bail  and  the  imposition  of  excessive 
fines  or  cruel  and  unusual  punishments. 

It  is  hardly  possible,  by  any  fixed  or  arbitrary  rule,  to 
apportion,  with  exact  precision,  punishments  to  offenders, 
for  there  arc  almost  as  many  shades  of  guilt,  and  of  aggra- 
vation or  mitigation,  to  be  considered  in  passing  sentence  as 
there  are  offences  committed.  In  the  chapter  on  crimes 
{The  Code,  ch.  25),  it  will  be  found  that,  in  a  large  number 
of  cases,  limits  are  imposed,  sometimes  both  a  maximum'and 
a  minimum,  and  sometimes  only  a  maximum,  within  which 
the  discretion  of  the  Court  is  confined. 

There  will  be  found,  also,  a  large  number  in  which  the 
punishment  is  by  fine,  or  imprisonment,  or  both,  in  the  dis- 
cretion of  the  Court. 

This  is  a  legal  and  not  an  arbitrarj-  discretion,  and  must 
be  exercised  within  the  limits  of  the  Constitution  and  the 
laws.  As  was  said  in  Stale  v.  Driver,  78  N.  C,  423 :  "  What 
the  precise  limit  is  cannot  be  prescribed.  The  Constitution 
does  not  fix  it,  and  we  cannot  fix  it,  and  it  ought  not  to  be 
fixed.  It  ought  to  be  left  to  the  Judge  who  inflicts  it  under 
the  circumstances  of  each  case,  and  it  ought  not  to  be  inter- 
fered with,  except  when  the  abuse  is  palpable." 

In  State  v.  Peitie,  80  N.  C,  367,  in  which  an  imprisouraeut 
in  the  county  jail  for  two  years  for  an  aggravated  assault 
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and  battery,  in  that  case  committed  by  the  defendant  on  liis 
wife,  was  held  not  to  be  a  violation  of  the  Constitution,  the 
Court  said:  "There  being  no  specific  punishment  provided 
by  statute  for  such  ofTence,  it  was  the  duty  of  the  Judge, 
in  the  exercise  of  his  legal  discretion,  to  fix  upon  the  term 
of  imprisonment  suited  to  the  case,  without  restriction,  save 
that  in  the  Constitution,  which  forbids  *  cruel  or  unusual 
punishments*  to  be  inflicted." 

The  facts  set  out  by  his  Honor  in  the  case  on  appeal, 
exhibit  such  wicked  conduct  on  the  pait  of  the  defendant 
as  to  call  for  exemplary  punishment  adequate  to  correct  him, 
and  to  deter  others  from  offending  in  a  like  manner.  It 
appears,  from  the  testimony  of  the  physician,  that  the  de- 
fendant owed  it  to  a  kind  Providence,  which  was  not  on  the 
side  of  his  guilty  intent,  that  the  wound  was  not  fatal,  when 
the  punishment  might  have  been  capital 

The  only  circumstance  offered  in  mitigation  was  the  vul- 
gar epithet  applied  to  him  by  the  woman.  Whatever  might 
have  been  the  sling  inflicted  by  her  language,  it  appears 
from  the  facts  that  she  was  his  partner  in  the  crime  of  forni- 
cation and  adultery,  and  however  great  the  provocation 
might  have  been,  under  other  circumstances,  he  was  not  less 
in  fault  nor  less  excusable  than  she. 

As,  since  the  act  of  1887,  the  judgment  is  not  vacated  by 
the  appeal,  and  it  cannot  affect  the  sentence  in  this  case,  we 
may  be  permitted  to  say  that,  so  far  from  transcending  the 
reasonable  boundary  of  just  punishment,  we  think  his  Honor 
was  safely  and  humanely  within  the  limit  allowed  by  the 
reasonable  exercise  of  his  discretion. 

Affirmed. 
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THE  STATE  V.  JAMES  WILSON. 

Jurisidicilon — Cifij  and  Town  Ordinances  —  Amendment— 

Xnimnee. 

1.  The  Majors  c  f  towns  and  cities  have  jurisdiction  of  the  offence  of 

violating  town  or  city  ordinances. 

2.  The  mere  obstruction  of  a  water-way,  so  that  tlie  water  cannot  flow 

through  a  street,  does  not,  per  sc,  constitute  a  nuisance. 

3.  An  ordinance  of  a  town  which  prohibits  the  obstruction  of  a  water- 

way, and  thereby  prevents  a  nuisance,  is  not  invalid,  because  the 
offence  of  creating  a  nuisance  is  cognizable  under  the  general  law 
of  the  State. 

4.  Where  it  appears  from  the  allegations  in  the  affidavit  and  warrant 

and  upon  the  proofs,  that  the  Mayor  or  Justice  of  the  Peace  really 
had  jurisdiction,  an  averment  that  takes  the  case  out  of  such 
jurisdiction  may  be  cured  by  amendment  or  treated  as  surplusage. 

This  ACTION  was  begun  before  the  Mayor  of  Statesville, 
and,  on  appeal,  was  tried  at  Spring  Term,  1890,  of  the  Supe- 
rior Court  of  Iredell  County,  Shippj  J.,  presiding. 

Tlie  defendant  was  held  to  answer,  criminally,  before  the 
Mavor  of  "the  citv  of  Statesville"  for  a  violation  of  an  ordi- 
7}a'nce  of  that  town,  whereof  the  following  is  a  cop)'.* 

"Ordered  by  the  Board  of  Aldermen  of  the  city  of  States- 
ville, that  no  person  shall  place  any  obstruction  in  any 
water-way,  so  that  the  water  shall  accumulate  in  any  street, 
or  in  any  manner  obstruct  the  flow  of  water  through  or 
from  any  street  of  the  city  of  Statesville,  whether  such 
obstructions  be  placed  upon  his  own  property  or  that  of  any 
other;  and  any  one  so  ofTending  shall  be  fined  $50. 

The  affidavit  upon  which  the  State  warrant  was  founded 
charges  that  the  defendant,  at  and  in  said  city,  Ac,  at  the 
time  specified,  did  "dam  up  and  obstruct  the  water-way  and 
flow  of  water  from  the  south  side  of  Walnut  street,  between 
Rose  street  and  Oak,  in  violation  of  the  ordinance  of  the 
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said  city,  passed  July  2d,  1888,"  &c.  The  warrant  refers  to 
and  recites  the  charge  so  specified  in  the  affidavit.  The 
defendant  was  convicted  before  the  Mayor,  and  appealed  to 
the  Superior  Court.  In  the  latter  Court  lie  pleaded  not 
guilty. 

When  the  case  was  called  for  trial,  *Mhe  defendant  moved 
to  quash  the  warrant  upon  the  ground  that  the  Mayor  had 
no  jurisdiction,  and  as  he  had  no  jurisdiction,  this  Court 
had  no  jurisdiction.  The  State  asked  to  amend  the  warrant, 
and  the  Court  allowed  the  amendment,  by  striking  out 
the  words  in  the  warrant,  Mhereby  damaging  said  street 
by  ponding  the  water  thereon,  which  became  foul  and 
malarious,  to  the  great  damage  and  nuisance  of  tiie  city  of 
Statesville,'  and  insert  in  lieu  thereof  the  words,  *  thereby 
obstructing  the  flow  of  water  from  said  streets,'  to  which 
amendment  the  defendant  excepted.  The  Court,  being  of 
opinion  that  the  Mayor  had  no  jurisdiction,  rendered  judg- 
ment quashing  the  warrant,*'  and  the  Solicitor  for  the  J^tate, 
having  excepted,  appealed  to  this  Court. 

The  Attorney  General  and  Mr.  C.  H.  Armjidd,  for  the 
State. 

Messrs  H.  Bingham,  S.  C.  CaldweU  and  W.  D.  Turner,  for 
defendant. 

Merrimon,  C.  J. :  The  statute  ( Pr.  Acts  1885,  ch.  40, sec.  56) 
makes  it  a  misdemeanor  to  violate  an  ordinance  of  "The 
City  of  Statesville,"  and  the  general  statute  ( The  CWe,  §3820) 
makes  it  a  misdemeanor  to  violate  the  ordinance  of  any 
town  or  city,  and  the  offender  may  be  fined  not  exceeding 
fifty  dollars,  or  imprisoned  not  exceeding  thirty  days.  Of 
course,  such  ordinances  must  be  valid — such  as  the  town  or 
city  has  authority  to  make,  titate  v.  Langdon,  88  N.  C,  692;. 
Stuie  V.  Brittain,  89  N.  C,  574. 
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The  statute  {The  Code,  §3818)  gives  the  Mayor,  or  other 
chief  officer  of  such  towns  or  cities,  jurisdiction  of  such 
offences.  State  v.  Cainan,  94  N.  C,  880;  State  v.  Crejw/wu', 
Id.,  877;  State  v.  Dehnam,  98  N.  C,  712;  StaU  v.  Smith,  M 
N.  C,  403.  So  that  the  Mayor  had  jurisdiction  in  this  case, 
if,  indeed,  the  offence,  as  charged,  was  committed,  and  for 
the  present  purpose,  it  must  be  taken  that  it  was.  But  it  is 
earnestly  contended  by  the  defendant's  counsel  that  the 
ordinance  in  question — that  above  recited — creates  nooffence; 
that  it  is  void,  because  it  is  its  purpose  to  create  an  offence 
defined,  recognized  and  punishable  by  the  general  laws  of 
the  State,  of  which  the  Superior,  Criminal  and  Inferior 
Courts  have  jurisdiction,  and  he  relied  mainly  on  Town  of 
Washington  v.  Hammond^  76  N.  C,  33;  Stat^  v.  Edem,  So 
N.  C,  522;  State  v.  Langston,  supra,  and  State  v.  Brittain, 
supra.  The  contention  is  that  the  acts  forbidden  by  the  ordi- 
nance, of  themselves,  constitute  a  public  nuisance. 

We  think  otherwise.  The  mere  obstruction  of  a  water- 
way, so  that  water  shall  accumulate  on  the  street,  or  so  as  to 
prevent  the  flow  of  water  through,  or  from,  the  streets,  does 
not  per  se  and  necessarily  constitute  a  public  nuisance. 
The  obstruction  might  be  slight,  occasional,  temporary- 
such  as  would  not  interfere  with  the  use  of  the  street  or 
occasion  perceptible  harm.  Such  obstruction  would  not 
constitute  such  a  nuisance  unless  it  should  interfere  with 
the  use  of  the  street — hinder,  delay,  impede,  or  render  less 
safe  and  convenient  travel  on  foot,  or  otherwise,  over  it,  or 
cause  the  water  to  accumulate,  remain,  become  stagnant, 
and  give  rise  to  noxious  vapors  and  the  like,  along  and  near 
the  street. 

The  very  purpose  of  the  ordinance  is  to  prevent  such 
nuisances — to  go  beyond,  extend  and  enlarge  the  advantage, 
convenience  and  protection  ordinarily  afforded  by  the  gen- 
eral laws  of  the  State.  State  v.  Edens,  supra;  State  v.  Cainan, 
supra.    The  ordinance  was,  therefore,  valid,  and  a  viola- 
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tion  of  it  constituted  the  offence  charged,  not  very  formally, 
but  suflSciently,  in  the  warrant. 

The  aflBdavit  and  warrant  constituted  one  proceeding,  and 
embodied  the  criminal  charge — the  violation  of  the  ordi- 
nance— not  a  nuisancey  in  ihe  ordinary  legal  sense.  State  v. 
SykeSy  104  N.  C,  695.  The  facts  stated  in  them,  and  the 
express  reference  therein  to  the  ordinance,  plainly  charged, 
and  it  was  intended  thereby  to  charge,  a  violation  of  the 
ordinance,  and  the  words,  "  thereby  damaging  said  street," 
etc.,  which  the  Court  allowed  to  be  stricken  from  the  war- 
rant, could  not  change  or  affect  the  nature  of  the  offence 
charged — they  were  mere  surplusage,  serving  no  necessary 
purpose. 

The  mere  addition  in  an  indictment  of  unnecessary  words 
applicable  to  another  and  higher  offence  than  that  charged, 
does  not  vitiate  the  indictment  or  change  the  nature  of  the 
offence.  Hence,  in  State  v.  Keeriy  95  N.  C,  646,  where  the 
indictment  charged  a  misdemeanor,  it  was  held  that,  charg- 
ing the  act  to  have  been  done  "feloniously"  was  no  substan- 
tial ground  of  objection — this  unnecessary  word  was  treated 
as  surplusage.  State  v.  Thorney  81  N.  C,  555;  State  v.  Ed- 
wards, 90  N.  C,  710;  State  v.  WattSy  82  N.  C,  656;  State  v. 
Slaghy  id.y  653. 

The  amendment  of  the  warrant  complained  of  was  really 
not  necessary,  but  clearly  the  Court  had  authority  to  make 
it — it  did  not  change  the  nature  of  the  offence,  and  the 
Jlayor  had  jurisdiction  thereof.  State  v.  Smithy  103  N.  C, 
410,  and  cases  there  cited. 

There  is  error.  The  judgment  quashing  the  warrant 
must  be  set  aside,  and  the  case  disposed  of  according  to  law. 

Error. 
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THE  STATE  v.  T.  N.  DOWELL. 

Assault — Rape — Hmband  and  Wife. 

A  husband  who,  by  threats  to  kill  in  event  of  refusal,  accompanied  bj 
presenting  a  loaded  gun  at  the  parties,  compels  his  wife  to  submit 
to,  and  a  man  to  attempt,  sexual  connection,  i8  guilty  of  an 
assault  with  intent  to  commit  a  rape  upon  his  wife. 

Merrimon,  C.  J.,  dissented. 

This  was  an  indictment  for  an  assault  with  intent  to  com- 
mit a  rape,  tried  at  Spring  Term,  1890,  of  Rowan  Superior 
Court,  Shippf  J.,  presiding. 

The  defendant  was  found  guilty,  and  appealed  from  llie 
judgment. 

The  facts  are  stated  in  the  opinion. 

The  Attorney  General^  for  the  State. 
No  counsel  contra. 

Shepherd,  J.:  Ordinarily,  precedent  is  grateful  to  the 
judicial  mind  as  something  approved  and  steadfast  on  which 
it  may  rest  with  confidence,  but  sometimes  cases  arise  of 
such  exceptional  enormity  that,  for  the  fair  name  of  human- 
ity,  the  Judge  would  hope  to  find  no  counterpart  in  crimi- 
nal annals.  We  incline  to  believe  that  the  case  under  con- 
sideration is  one  of  such  bad  eminence.  Unmatched  in 
iniquity,  as  it  appears  to  be,  it  is  hoped,  however,  that  the 
application  of  a  few  elementary  principles  will  harmonixe 
the  conclusion  to  which  we  have  arrived,  not  only  with  oar 
moral  conceptions  of  what  should  be  the  law,  but  also  with 
its  strict  formal  administration. 

The  facts  are  abhorrently  simple.  The  white  husband  of 
a  white  wife,  under  menace  of  death  to  both  parties  in 
case  of  refusal,  and  supporting  his  threat  by  a  loaded  gun 
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held  over  the  parties,  constrains  a  colored  man  to  undertake, 
and  his  wife  to  submit  to,  an  attempted  sexual  connection. 
The  details  of  this  shocking  transaction  are  so  disgusting 
that  we  will  not  stain  the  pages  of  our  reports  with  their 
particular  recital.  Suffice  it  to  say,  that  under  the  coercion 
of  the  defendant,  Lowery,  the  colored  man  did  actually  make 
the  attempt-  Indeed,  he  did  everything  necessary  to  consti- 
tute the  crime  of  rape  except  actual  penetration.  Fortu- 
nately, the  fright  and  excitement  rendered  him  incapablgjof 
consummating  the  outragel^wKich,  as  we  understand  the 
case,  he  would  otherwise  have  perpetrated ;  and  alike  fortu- 
nately, at  perhaps  the  critical  moment,  the  gun  discharging 
itself  in  the  hands  of  the  unnatural  husband,  the  enforced 
assailant  was  enabled  to  effect  his  escape. 

Under  the  laws  of  this  State  the  offence  of  an  assault  with 
intent  to  commit  rape,  although  subject  to  very  severe  pun- 
ishment, is  technically  a  misdemeanor,  and,  there  being  no 
degrees  in  this  class  of  crimes,  it  must  follow  that  if  the  defend- 
ant is  guilty  at  all,  he  must  be  guilty  as  a  principal.  The 
defendant  strangely  insists  that  he  is  not  guilty  because  he 
is  the  husband  of  the  prosecutrix,  and  he  relies  as  a  defence 
upon  the  marital  relations,  the  duties  and  obligations  of 
which  he  has,  by  all  the  laws  of  God  and  man,  so  brutally 
violated. 

In  our  opinion,  in  respect  to  this  ofifence,  he  stands  upon 
the  same  footing  as  a  stranger,  and  his  guilt  is  to  be  deter- 
mined in  that  light  alone.  The  person  of  every  one  is,  as  a 
rule,  jealously  guarded  by  the  law  from  any  involuntary 
contact,  however  slight,  on  the  part  of  another.  The  excep- 
tions, as  in  the  case  of  a  parent,  or  one  in  loco  parentis,  mcd- 
erately  chastising  a  child  {State  v.  Harris^  63  N.  C,  1);  or  a 
school-master  a  pupil  {IState  v.  PcndergraHs,  2  Dev.  &  Bat., 
365,  and  Boyd  v.  State,  an  Alabama  case,  recently  reported 
in  11  Albany  Law  Journal,  335),  are  strict  and  rare.  It  was 
at  one  time  held  in  our  State  that  the  relation  of  husband 
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and  wife  gave  the  former  immunity,  to  the  extent  that  the 
Courts  would  not^o  beliind  the  domestic  curtain  and  scruti- 
nize too  nicely  every  family  disturbance,  even  though 
amounting  to  an  assault.  State  v.  lihodcs,  Phil.  Law,  453. 
But  since  State  v.  Olivery  70  N.  C,  60,  and  subsequent  cases, 
we  have  refused  "the  blanket  of  the  dark"  to  these  outrages 
on  female  weakness  and  defencelessness.  So  it  is  now  settled 
that,  technically,  a  husband  cannot  commit  even  a  slight 
assault  upon  his  wife,  and  that  her  person  is  as  sacred  from 
his  violence  as  from  that  of  any. other  person.  It  is  true 
that  he  may  enforce  sexual  connection,  and,  in  the  exercise 
of  this  marital  right,  it  is  held  that  he  cannot  be  guilty  of 
the  offence  of  rape.  But  it  is  too  plain  for  argument,  that 
this  privilege  is  a  personal  one  only.  Hence  if,  as  in  bfrd 
Audlei/s  case,  3  Howard  State  Trialj*,  the  husband  aids  and 
abets  another  to  ravish  his  wife,  he  mny  be  convicted  as 
if  he  were  a  stranger.  The  principle  is  thus  tersely  expressed 
by  Sir  Matthew  Hale:  *'For  though  in  marriage  she  hath 
given  up  her  body  to  her  husband,  she  is  not  to  be  by  him 
prostituted  to  another."  Hale  P.  C,  629;  2  Bishop  Cr.  Law, 
1135;  3  Howard  St.  Trials,  401. 

It  thus  appearing,  we  think,  beyond  all  quest  ion,. that  the 
defendant  in  this  indictment  is  to  be  regarded  as  a  stranger, 
we  will  further  consider  the  case  in  that  aspect  ahnie. 

It  is  contended  that,  as  Lowery  acted  under  coercion  and 
was,  for  that  reason,  excusable,  there  was  no  intent  to  commit 
rape,  and,  therefore,  the  defendant  cannot  be  convicted.  U 
will  be  observed  that  the  intent  of  Lowerv  to  commit  the 
offence  is  not  determined  alone  by  the  presumption  that 
every  one  is  presumed  to  intend  the  natural  consequences  of 
his  act;  but  he  testifies  that  he  did  actually  attempt  ti  have 
sexual  connection.  Here,  then,  we  have  a  specific  actual 
intent  to  commit  the  foul  deed,  and  can  it  be  that  he  who 
constrains  the  will  of  another  to  conjmit  such  a  crime  is  to 
be  permitted  to  shield  himself  upon  the  ground  that  there 
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was  an  entire  absence  of  criminal  intent?  If  this  be  true, 
then  one  who  coerces  another  to  shoot  doj^n  a  ^lird  person 
in  cold  blood  is  not  guilty  of  murder,  because  there  is  no 
intent  for  which  the  person  doing  the  shooting  is  criminally 
responsible.  The  law,  in  such  a  case,  couples  the  act  of  the 
instrument  with  the  intent  of  the  instigator,  and,  in  this  way, 
he  is  held  guilty  of  murder.  And  this  is  true  also  where 
the  instrument  is  under  the  age  of  seven,  and  conclusively 
presumed  to  be  incapable  of  having  any  criminal  intent. 
So,  too,  if  one  is  indicted  under  our  statute  for  shooting  at  a 
railroad  train  with  intent  to  injure  it,  and  it  appears  that  he 
coerced  another  to  do  the  shooting,  can  it,  with  reason,  be 
said  that  he  is  not  guilty,  becau.se  his  instrument  did  not 
have  an  intent  lo  inflict  any  injury?  These,  and  other 
examples  which  we  could  cite  from  our  reports,  well  illus- 
trate the  principle  upon  which  our  case  depends,  and  espe- 
cially is  this  so  when,  as  we  have  said,  the  specific  intent  is 
expressly  shown  by  the  testimony.  We  are  clearly  of  the 
opinion  that  the  unlawful  act  committed  in  pursuance  of 
tlie  combined  intents  of  the  defendant  ^nd  his  enforced 
instrument  are  amply  sufficient  to  sustain  tlie  conviction. 

While  placing  our  decision  upon  this  ground,  we  are  not 
prepared  to  say  that,  under  the  circumstances,  Lowery 
would  have  been  excusable  had  he  completed  tlie  offence. 
W^e  leave  this  an  0[>en  question,  remarking,  however,  that 
the  tabula  in  vanfragio  of  Lord  Bacon  has  been  well  nigh 
submerged  by  judicial  and  critical  casuists.  See  Wliarton, 
§§560  and  561,  and  notes  to  second  edition  ;  United  States  v. 
Holmes,  1  Wallace,  1 ;  see  also  Cor.Eiuixifi:,  C.  J.,  in  the  case 
of  the  Migniolte,  decided  in  1SS4.  But  mark  the  diversity. 
There,  the  displaced  struggler  for  life  was,  by  clinging  to  the 
plank,  insufficient  for  two,  as  much  attacking  his^  com- 
panion in  shipwreck  as  if  he  were  firing  at  him  with  a  pistol. 
In  our  case  the  victim  is  entirely  innocent,  in  no  way 
threatening  by  her  act  or  deed  any  harm  lo  the  attempted 
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ravisher.     In  this  view  of  the  case,  let  us  briefly  refer  to  the 
authorities. 

In  Broom's  Legal  Maxims,  17,  18,  it  is  said  :  "In  accord- 
aftce  with  the  legal  principle,  necessitas  inducit  privUegium, 
the  law  excuses  the  commission  of  an  act  prima  facie  crim- 
inal, if  such  act  be  done  involuntarily  and  under  circum- 
stances which  show  that  the  individual  doing  it  was  not 
really  a  free  agent.  Thus,  if  A,  by  force,  takes  the  hand  of 
B,  in  which  is  a  weapon,  and  therewith  kills  C,  A  is  guilty 
of  murder,  but  B  is  excused;  though  if  merely  moral  force 
be  used,  as  threats,  duress  of  imprisonment,  or  even  an 
assault,  to  the  peril  of  his  life,  in  order  to  compel  him  to 
kill  C,  this  is  no  legal  excuse."  For  this,  is  cited  1  Hale 
P.  C,  434,  which  seems  to  be  entirely  in  point.  East,  in 
his  Plea  of  the  Crown,  vol.  l,page  294,  undertakes  to  argue 
that  "if  the  commission  of  treason  maybe  extenuated  bjr 
the  fear  of  present  death,  there  seems  to  be  no  reason  why 
homicides  (or  any  of  the  other  capital  offences  of  course) 
may  not  also  be  mitigated  upon  the  like  considerations  of 
human  infirmity."  Bishop's  Cr.  Law,  34S.  To  this,  how- 
ever, an  answer  is  found  in  4  Blackstone,  30,  where  he  says: 
"  In  time  of  war  or  rebollion,  a  man  may  be  justified  in 
doing  many  treasonable  acts  by  compulsion  of  the  enemy, 
or  rebels,  which  would  admit  of  no  excuse  in  the  time  of 
peace.  This,  however,  seems  only,  or,  at  least,  principally, 
to  hold  as  to  positive  crimes  so  created  by  the  la ws  of  society, 
and  which,  therefore,  society  may  excuse,  but  not  as  to  nat- 
ural offences  so  declared  bv  the  law  of  God  *  *  *.  And, 
therefore,  though  a  man  may  be  violently  assaulted,  and  hath 
no  other  possible  means  of  escaping  death  but  by  killing  an 
innocent  person,  this  fear  and  force  shall  not  acquit  him  of 
murder,  for  he  ought  rather  to  die  himself  than  escape  by 
the  murder  of  an  innocent."  If  this  be  so,  and  the  crime 
of  rape  is  considered  so  heinous  as  to  be  punishable  in  the 
same  way  as  murder,  it  would  seem  that  "human  infirmity" 
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ought  not  to  be  tolerated  by  our  laws  to  the  extent  of  oxoTud- 
ing  one  for  the  violation  of  female  virtue  on  the  plea  of 
danger  to  himself,  however  great  or  imminent.  For  the 
reasons  first  stated,  we  think  that  the  ruling  of  his  Honor 
was  correct,  and  that  there  is  no  error. 

Merrimox,  C.  J.,  dissenting:  The  horrible  and  detestable 
purpose  of  the  defendant  in  doing  the  acts  which  constitute 
the  criminal  offence  committed  by  him  against  his  wife  can- 
not warrant  what  I  deem  a  misapplication  of  well  established 
principles  of  criminal  law.  In  the  nature  of  the  marriage 
relation,  the  husband  himself  cannot  ravish  his  wife;  nor, 
for  like  reasons,  can  he,  in  a  legal  sense,  assault  her  with  the 
intent  to  commit  a  rape  upon  her.  He  can  only  commit  the 
offence  of  rape,  or  that  of  assault  with  intent  to  commit  a 
rape  against  his  wufe,  by  procuring,  aiding,  abetting  or  encour- 
aging another  to  commit  these  offences.  His  oflence  in  such 
case  depends  necessarily  upon  the  perpetration  of  the  prin- 
cipal offence  by  another  party. 

In  this  case,  the  negro  named  did  not  commit  a  rape  upon 
the  wife  of  the  defendant,  nor  did  he  assault  her  with  such 
intent.  There  was  a  total  absence  of  such  intent  on  his 
part,  and  such  intent  was  an  essential  element  of  this  offence. 
Then,  in  the  nature  of  the  matter,  how  can  the  defendant 
be  chargeable  with  the  particular  offence  charged  against 
him  in  the  indictment?  As  the  negro  committed  no  assault 
with  intent  to  commit  rape,  so  the  defendant  did  not. 

It  is  said,  Shall  the  defendant  go  quit?  Has  he  commit- 
ted no  offence?  Most  unquestionably  he  shall  not  go  quit. 
He  has  committed  an  offence — a  very  serious  one.  He  is 
chargeable  with  an  assault  upon  his  wife  with  a  deadly 
weapon  and  with  the  intent  to  kill,  and  a  like  assault  upon 
the  negro. 

It  is  said  the  punishment  of  the  offence  last  mentioned  is 
not  adequate.    It  may  be  very  severe,  but  it  may  be  said  as 
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well  that  the  punishment  for  the  offence  as  charged  is  flot 
adequate.  This,  however,  is  no  argument — not  the  slightest 
reason  pertinent  here.  The  Courts  have  nothing  to  do  with 
the  punishment  of  offenders  further  than  to  impose  the  same 
in  the  cases,  and  as  required  and  allowed  by  law.  I  will 
not  pursue  the  subject  further. 

Per  Cnriam.  AflBrmed. 


THE  STATE  v.  C.  M.  SIGMAN  et  al. 

Arrest  —  Assa ult  —  Horn icide —  Officer  —  Thwn  Consiahk  — 

3[iuitcipali(ics, 

1.  The  powers  conferred  upon  city  and  town  constables  by  sections  3.^, 

8810,  The  Code,  are  limited,  in  respect  to  arrei-ts  without  warrant, 
to  the  territory  embraced  within  the  corporate  boundaries;  but 
when  the  constable  is  acting  under  a  \alid  warrant  from  the 
Mayor  of  the  municipality,  or  other  duly  authorized  oflScer,  he 
may  make  arrests  at  any  place  within  the  county  in  which  such 
city  or  town  is  situated. 

2.  If  an  officer  is  resisted  in  making  an  arrest,  he  may  use  that  degree 

of  force  which  is  necessary  to  the  proper  performance  of  his  duty; 
and,  after  an  accused  person  is  arrested,  the  officer  is  justified  in 
the  use  of  such  force  as  may  be  necesparv,  even  to  taking  life,  to 
prevent  his  escape,  whether  the  offence  charged  is  a  felony  or 
misdemeanor. 

3.  But,  where  a  person  charged  only  with  a  miedemeanor  flies  from  the 

officer  to  avoid  arrest,  the  latter  is  not  authorized  to  take  life  or 
shed  blood  in  order  to  make  the  arrest.  Under  such  circumstances, 
if  he  kills,  he  will  at  least  be  guilty  of  manslaughter,  and  he  will 
be  guilty  of  an  assault  if  no  actual  injury  is  inflicted,  if  he  uses 
such  force  as  would  have  amounted  to  manslaughter  had  death 
ensued. 

4.  Where  a  person  charged  with  a  misdemeanor  escaped  from  the  cus- 

tody of  an  officer,  and  was  fleeing  to  avoid  a  re-arrest,  and  the 
officer,  being  unable  to  overtake  him,  threatened  to  shoot,  and, 
the  fugitive  not  stopping,  did  fire  his  pistol  when  within  thirty 
yards:  Held,  that  the  officer  was  guilty  of  an  assault,  no  matter 
whether  his  intention  was  to  hit  the  person  so  fleeing  or  simply 
to  intimidate  him  and  thereby  induce  him  to  surrender. 
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6.  An  officer  is  authorized  to  take  such  precautions  for  the  safe  custody 
of  his  prisoner — such  as  tying  or  handcuffing — as  in  his  judgment 
may  be  necessary,  provided  he  acts  in  good  faith  and  without 
malice. 

This  was  an  indictment  charging  both  the  defendants 
witli  an  assault  with  a  deadly  weapon,  to-wit,  a  pistol,  tried 
at  the  Spring  Term,  1890,  of  the  Superior  Court  of  Cald- 
well County,  before  B]pmm,  J, 

The  defendant  Sigraan  was,  at  the  time  when  the  assault 
was  alleged  to  have  been  committed,  town  constable  of  the 
town  of  Lenoir,  and  arrested  the  prosecutor,  Robert  Tuttle, 
on  a  lawful  warrant,  issued  by  the  Mayor  of  said  town, 
and  charging  the  prosecutor  with  having  committed  an 
assault  within  the  corporate  limits  of  said  town. 

The  defendant  Sigman  first  arrested  Tuttle  by  virtue  of 
the  warrant  within  the  limits  of  the  municipality,  but  by  an 
artifice  he  escaped  from  custody  and  fled  beyond  said  limits. 
Subsequently  Sigman  pursued  and  arrested  him  at  a  house 
three  miles  from  the  town,  and  while  en  louie  for  the  town 
with  the  prisoner  met  the  defendant  Campbell,  and,  sum- 
moning him  to  assist,  placed  Tuttle  in  his  custody. 

After  Campbell  had  taken  the  i)risoner  into  the  town  of 
Lenoir,  the  latter  again  escaped  and  fled  beyond  the  cor- 
porate limits.  The  defendants  pursued  him,  Campbell  tak- 
ing one  direction  and  Sigman  another.  The  defendant 
Sigman  found  Tuttle  outside  of  the  town,  and  ran  after  him 
some  distance  till  he  fled  out  of  his  sight,  but  Tuttle  ran  near 
to  the  defendant  Campbell,  who  pursued  him,  threatening 
to  shoot.  Campbell  waswithin  about  thirty  yards,  when,  seeing 
that  he  could  not  outrun  Tuttle,  he  fired  his  pistol.  Tuttle 
testified  that  the  ball  wd)istled  by  him,  while  Campbell 
swore  that  it  was  not  aimed  at  him  at  all,  but  was  pointed 
Jowards  the  ground  near  to  himself,  and  fired  into  the 
ground  in  order  to  frighten  Tuttle. 
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There  was  a  verdict  of  guilty,  and  from  the  judgment 
thereon  the  defendant  appealed. 

The  Attorney  General  for  the  State. 
No  counsel,  coyitra, 

Avery,  J. — after  stating  the  facts:  The  defendant  Sigman, 
by  virtue  of  his  office  as  constable  of  the  town  of  Lenoir, 
was  authorized  to  execute  any  lawful  warrant  issued  by 
the  Mayor,  and  charging  a  criminal  offence  wherever  be 
might  find  the  person  accused  within  thecounty  of  Caldwell, 
in  which  said  town  was  situate.  This  authority  was  con- 
ferred upon  him  by  §  3810  of  The  Code;hui,  perhaps, in  more 
explicit  terms,  by  the  Act  of  1885,  amendatory  of  the  town 
charter  (ch.  23,  §  24,  Laws  of  1885).  Section  3810  provides 
that  it  shall  be  lawful  for  city  and  town  constables  to  serve 
all  civil  and  criminal  processes  that  may  be  directed  to  them 
by  any  Court  within  their  respective  counties,  as  prescribed 
by  law  in  the  case  of  other  constables.  Section  24,  Art  4 
of  the  Constitution  requires  that  **in  each  township  there 
shall  be  a  constable,  elected  in  like  manner  bv  the  voters 
thereof,  who  shall  hold  his  office  for  two  years;  while  sections 
(343  and  644  of  The  Code  invest  them  with  all  the  powers 
formerlj'^  exercised  by  them,  and  make  it  their  additional 
duty  to  "execute  all  precepts  and  processes  of  whatever 
nature  to  them  directed  by  a  Justice  of  the  Peace,  or  other 
competent  authority  within  the  county,  or  upon  any  bay, 
river  or  creek  adjoining  thereto,"  &c. 

The  Mayor  of  every  city  and  incorporated  town  is  consti- 
tuted by  law  an  inferior  Court,  with  "the  jurisdiction  of  a 
Justice  of  the  Peace  in  all  criminal  matters  arising  under 
the  laws  of  the  State  or  the  ordinances  of  said  city  or  town,*' 
The  Code.  §§  3818  to  3820.  The  Mavor  of  Lenoir  had  the 
right  to  issue  the  warrant,  under  the  authority  of  which  the 
defendant  Sigman  arrested  the  prosecutor,  and  the  town 
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constable  was  protected  iu  executing  it,  without  the  use  of 
excessive  force,  anywhere  in  Caldwell  County. 

If  the  duty  of  serving  warrants  had  been  imposed  by  The 
Code  in  language  at  all  equivocal,  the  section  of  the  town 
charter  declaratory  of  the  powers  and  duties  of  the  town 
constable  would  have  shielded  the  defendant  Signian,  who 
was  confronted,  as  an  ofiBcer,  with  the  mandatory  require- 
ment that  he  should  "execute  all  processes  issued  by  the 
Mayor,"  when  the  law  added  no  condition  to  this  injunction 
except  that  it  should  not  be  void  upon  its  face  for  want  of 
jurisdiction.  Another  clause  in  the  same  section  of  the 
charter,  like  section  3808  of  The  Code,  limits  his  power,  as  a 
peace  officer,  to  make  arrests  without  warrant,  to  the  terri- 
tory within  the  boundaries  of  the  town. 

Sigman  was  not  guilty  of  a  simple  assault  even  in  making 
the  arrest  outside  of  ihe  town  after  the  first  escape.  He  was 
not  present  when  the  prosecutor  was  captured  by  Campbell 
the  third  lime,  and,  therefore,  did  not  aid  or  abet  him  in  the 
use  of  excessive  force.  In  the  precautionary  measure  of 
securing  a  prisoner  (who  had  shown  himself  so  swift  and 
slippery)  by  the  use  of  handcuffs,  he  did  not  so  abuse  his 
power,  according  to  the  evidence,  as  to  subject  himself  to 
indictment  for  an  assault.  State  v.  Stalciip,  2  Iredell,  50; 
State  V.  Belk,  76  N.  C,  10;  State  v.  PvgK  101  N.  C,  737. 

In  any  aspect  of  the  testimony,  the  Judge  should  have 
instructed  the  jury  that  the  defendant  Sigman  should  be 
acquitted,  and  for  his  failure  to  do  so  a  new  trial  must  be 
granted  to  him. 

If  the  prosecutor  had  turned  upon  Campbell  while  he  was 
pursuing  him,  and  resisted  arrest,  the  latter  would  have  been 
protected  in  the  use  of  a  degree  of  force  that  a  jury  would 
ordinarily  consider  excessive,  if  he  was  acting  in  good  faith 
and  was  free  from  the  influence  of  malice.  State  v.  McNinch, 
90  N.  C,  695;  State  v.  Pvgh,  supra;  1  Bish.  Cr.  P.,  620.  But 
a  very  different  principle  prevails  where  a  party  charged 
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with  a  misdemeanor  flees  from  an  oflScer,  who  is  entiusled 
with  a  criminal  warrant,  or  capias^  in  order  to  avoid  arrest 
The  accused  is  shielded  in  that  event,  even  from  an  attempt 
to  kill  with  a  gun  or  pistol,  by  the  merciful  rule  which  for- 
bids the  risk  of  human  life  or  the  shedding  of  blood  in 
order  to  bring  to  justice  one  who  is  charged  with  so  trivial 
an  offence,  when  it  is  probable  that  he  can  be  arrested 
another  day  and  held  to  answer.  1  Bishop  Cr.  Pr.,616.  Au 
oflBcer  who  kills  a  person  charged  with  a  misdemeanor  while 
fleeing  from  him  is  guilty  of  manslaughter  at  least.  1  Whar- 
ton's Cr.  Law,  §5  (9th  ed.);  2  Bishop's  Cr.  L.  (Jth  ed.),  §649. 
After  au  accused  person  has  been  arrested,  an  officer  is 
justified  in  using  the  amount  of  force  necessary  to  delain 
him  in  custodj^  and  hf"  may  kill  his  prisoner  to  prevent  his 
escape;  provided,  it  becomes  necessar}'  (1  Bishop's  Cr.  Pr., 
§  618)  whether  he  be  charged  with  a  felony  or  a  misde- 
meanor. But  when  a  prisoner  charged  wiih  a  misdemeanor 
has  already  escaped,  the  officer  cannot  lawfully  use  any 
means  to  recapture  him  that  lie  would  not  have  been  justi- 
fied in  employing  in  making  the  first  arrest;  and  if,  iu  the 
pursuit,  he  intentionally  killed  the  accused,  it  is  murder: 
and  if  it  appear  that  death  was  not  intended,  the  (»ffenee 
will  be  manslaughter.     1.  Wharton's  Cr.  Law,  §§401  to  407; 

2  Bishop's  Cr.  Law,  §549;  Hale's  P.  of  C,  481;  Foster  271. 
A  person  may  beguilty  of  an  assault  upon  another  with  a 

pistol  without  firing  it  all,  and  if  he  does  fire  it  without  intend- 
ing at  the  momentof  tiring  it  to  hit  the  person  upon  whom  he 
is  charged   with  committing  the  offence.     Slate  v.  Morgan, 

3  Ired.,  186;  State  v.  Myerfidd,  PJiil.,  108;  State  v.  RawU.%()^y 
N.  C,  334.  Even  if  the  defendants  had  consented  to  the 
escape,  they  would  have  been  authorized  to  rearrest  the 
prosecutor  on  the  same  warrant,  but  neither  was  erafwv- 
ered  to  use  more  force  than  he  would  have  been  warranted 
in  using  in  first  securing  him.  Such  use  of  a  pist«d  as 
would   have  made  Campbell  guilty  of  manslaughter  if  he 
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had  killed  the  prosecutor,  was  an  assault,  if  no  actual  injury 
ensued. 

We  do  not  concur  with  the  Judge  who  tried  the  case 
below  in  the  opinion  that  the  guilt  of  the  defendant  Camp- 
bell depended  on  his  intention  when  he  fired  tlie  pistol. 
The  prosecutor  testified  that  fhe  ball  passed  near  his  head, 
and  was  fired  when  the  defendant  was  threatening  to  kill 
him  ;  while  the  latter  swore  that  he  aimed  the  pistol  at  the 
ground  when  he  fired.  Another  witness  thought  the  weapon 
was  pointed  in  the  direction  of  Tuttle,  and  the  defendant 
does  not  say  that  it  did  not  at  any  time  bear  upon  the 
prosecutor.  If  Campbell  so  used  his  pistol  in  the  pursuit 
as  to  constitute  an  assault  uiK)n  Tuttle,  he  was  guilty,  no 
matter  what  may  have  been  his  actual  purpose,  when  he 
shot.  The  law  does*  not  justify  killing  one  accused  of  a 
misdemeanor  in  order  merely  to  stop  his  flight,  and  we  can- 
not concur  in  any  view  of  the  law  that  might  be  construed 
to  justify  such  careless  handling  of  guns  or  pistols  by 
officers  armed  with  criminal  process,  as  would  ordinarily 
constitute  an  assault,  merely  because  they  can  satisfy  a  jury 
that  at  the  moment  of  firing  they  did  not  intend  to  hit  one 
fleeing  from  arrest  on  a  charge  of  misdemeanor.  Judgment 
is  affirmed  as  to  Campbell.  A  new  trial  will  be  granted  to 
the  defendant  Sigman. 

Error  as  to  Sigman.  Affirmed  as  to  Campbell. 
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THE  STATE  v.  WILLIAM  GRAY. 

A  sporlat  ion — Larceny — Eviden  ce. 

The  prosecutor's  sheep  were  grazing  in  a  field  in  which  there  was  a 
vacant  house,  the  entrance  to  which  was  barred  by  boards.  On 
approaching  the  house  on  one  occasion  the  prosecutor  discovered 
the  defendant  in  the  house  with  several  of  his  sheep,  the  entraDC« 
being  closed  by  boards  arranged  in  a  different  manner ;  he  saw 
the  defendant  seize  one  of  the  sheep,  but  upon  discovering  prose- 
cutor he  lied  :  Held^  that  there  was  evidence  of  asportation  saffi- 
cient,  if  believed,  to  support  a  verdict  of  guilty  of  larceny. 

This  was  an  indictment  for  the  larceny  of  a  sheep,  tried 
at  Spring  Term,  1890,  of  Watauga  S^uperior  Court,  before 
Bynum,  J. 

The  only  exception  taken  in  the  case  was  to  the  charge  of 
the  Court  as  to  the  sufficiency  of  the  evidence  as  to  the 
asportation. 

The  evidence  as  to  this  point  was  by  one  Alex.  Woody, 
which  was  to  the  effect  that  he  went  to  his  field  in  which 
his  flock  of  sheep  were  grazing;  the  field  contained  about 
six  acres,  and  in  the  field  was  an  old  outhouse;  that  he  saw 
defendant  in  the  house  with  three  or  four  sheep,  and  saw 
him  catch  one  of  thera;  he  rushed  upon  the  house  and  the 
defendant  leaped  from  a  window  and  fled ;  the  house  con- 
tained but  one  room,  12  by  14  feet;  some  plank  had  been 
placed  across  the  door  to  keep  some  of  the  sheep  out  of  the 
house;  when  witness  entered  the  house  after  the  defendant 
fled,  he  found  the  planks  differently  arranged  from  the  man- 
ner which  they  were  when  he  last  saw  them,  but  still  secur- 
ing the  door;  some  of  the  flock  were  outside  of  the  boose  in 
the  field;  one  of  the  sheep  found  in  the  house  had  been 
hobbled,  by  tying  one  of  its  forefeet  to  one  of  its  hind- 
feet;  witness  found  the  hobble  cut  from  one  foot  and  attached 
to  the  other;    there  was  evidence   tending  to  show  that 
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the  plank  securing  the  entrance  at  the  door  had  been  taken 
down  and  put  up  differently. 

Upon  the  close  of  the  evidence,  the  defendant's  counsel 
asked  the  Court  to  instruct  the  jury  that  there  was  not  suf- 
ficient evidence  of  the  asportation,  and  that  they  must 
return  a  verdict  of  not  guilty.  This  the  Court  refused  to  do, 
and  the  defendant  excepted. 

His  Honor  then  charged  the  jury  as  follows: 

"If  they  found  the  facts  to  be  that  the  sheep  of  Alexander 
Woody  were  grazing  in  Woody^s  field,  and  the  defendant 
drove  them  into  the  house  and  cut  the  cord  attached  to  one 
of  them,  and  caught  the  sheep  and  had  it  under  his  control, 
and  would  have  taken  it  away,  with  the  intention  of  appro- 
priating it  to  his  own  use,  but  for  the  reason  that  he  was 
prevented  from  doing  so  by  the  arrival  of  Woody,  and  he 
then  turned  the  sheep  loose  and  jumped  out  of  the  window 
and  made  his  escape,  there  was  suflBcient  asportation  and 
the  defendant  would  be  guilty." 

•There  was  a  verdict  of  guilty,  and  from  the  judgment 
thereon  the  defendant  appealed. 

The  Attorney  Generaly  for  the  State. 
No  counsel  for  the  defendant. 

Shepherd,  J. :  We  are  very  clearly  of  the  opinion  that  there 
was  ample  testimony  to  go  to  the  jury  upon  the  question  of 
asportation.  It  is  sufficient  if  the  sheep  were  removed  from 
the  flock  and  were,  even  for  an  instant,  under  the  control  of 
the  felon.  State  v.  Green^  81  N.  C ,  561 ;  Stale  v.  Jackson^  65 
N.  C,  305. 

The  testimony  strongly  tended  to  show  these  facts,  and 
his  Honor  very  properly  refused  to  give  the  instruction 
asked  for  by  the  defendant. 

Afiirmed. 
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♦THE  STATE  v.  LAURA  TOOLE. 

General  Verdict — Xuisance — Indictment. 

1.  When  a  ribald  song,  containing  the  stanza  charged  in  the  indictmeot, 

is  sung  in  a  loud  and  boisterous  manner  on  the  public  street,  in 
the  presence  of  divers  persons  then  and  there  present,  and  such* 
singing  continues  for  the  f>pace  of  ten  minutes,  this  is  a  nuisanc4?, 
though  the  special  words  charged  may  not  have  been  repeated. 

2.  When  there  is  a  general  verdict  of  guilty  on  an  indictment  containing 

several  counts,  and  only  one  sentence  is  imposed,  if  some  of  the 
counts  are  defective  the  judgment  will  be  supported  by  the  good 
count:  and,  in  like  manner,  if  the  verdict  as  to  any  of  the  counts 
is  subject  to  objection  for  admission  of  improper  testimony  or 
erroneous  instruction,  the  sentence  will  be  supported  by  the  ver- 
dict on  the  other  counts,  unless  the  error  was  such  as  might  or 
could  have  affected  the  verdict  on  them.  State  v.  JtfcCaniess.  9 
Ired.,  375,  overruled. 

3.  A  defendant  has  the  light  to  require  a  separate  verdict  to  be  rendered 

on  each  count,  as  he  has  the  right  to  require  the  jury  to  be  polled; 
but  this  is  a  privilege,  and  there  is  not  error  unless  the  defendant 
asks  for  a  separate  verdict,  or  that  the  jury  be  polled,  and  fe 
refused.  He  waives  the  right  to  insist  on  them  if  not  asked  for 
in  apt  time. 

Avery,  J.,  and  Shepherd,  J.,  dissenting. 

This  was  an  indictment  for  nuisance,  tried  before  i/eores, 
./.,  at  August  Term,  1889,  of  Mecklenburg  Criminal  Court. 

There  were  two  counts  in  the  indictment,  and  a  general 
verdict  of  guilty.  The  first  count  charged  the  loud  and 
boisterous  use  of  a  single  profane  sentence  in  a  public  place, 
&c.,  and  its  repetition  for  the  space  of  ten  minutes,  to  com- 
mon  nuisance,  &c.  The  second  count  charged  the  singing 
in  a  loud  and  boisterous  manner  on  the  public  streets,  Ac, 
of  an  obscene  song  (setting  out  five  lines  thereof),  and  the 
repetition  thereof  for  the  space  of  ten  minutes,  in  the  pres- 
ence of  divers  persons  then  and  there  present,  to  the  com- 

♦  Hendnoies  by  Clark.  J. 


I 
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mon  nuisance.  ^The  indictment  was  in  the  usual  form,  and 
no  objection  was  taken  thereto. 

On  the  first  count  there  was  evidence  tending  to  sliow 
that  the  profane  expression  charged  therein  was  used  once; 
that  it  was  on  the  public  street,  in  hearing  of  divers  per- 
sons,.and  defendant  continued  to  talk  in  a  loud  and  bois- 
terous manner;  but  there  was  no  evidence  that  this  expres- 
sion was  used  more  than  once,  or  that  any  other  profane 
words  were  used. 

On  the  second  count  there  was  evidence  bv  the  State  that, 
on  the  public  street,  in  the  hearing  of  divers  persons  present 
then  und  there,  the  defendant  j massed  alon^,  singing  a  ribald 
song  in  a  loud  and  boisterous  manner,  in  which  occurred 
the  five  lines  charged;  that  the  singing  of  such  vulgar  and 
obscene  song  continued  for  the  space  of  ten  minutes,  and 
was  loud  enough  to  be  heard  by  many  persons,  but  witnesses 
could  not  say  whether  the  words  charged  were  repeated. 

The  defendant  oti'ered  evidence  to  contradict  the  State's 
witnesses  on  both  counts,  and  asked  the  Court  to  charge: 

"  If  the  defendant  uttered  the  words  set  forth  in  the  first 
count  only  a  single  time, she  would  not  be  guilty;  and  like- 
wise, if  she  uttered  the  words  set  forth  in  the  second  count 
only  one  time,  she  would  not  be  guilty." 

The  Court  refused  so  to  charge,  and  defendant  excepted. 

The  jur}'  returned  a  general  verdict  of  guilty.  From  the 
judgment  pronounced  the  defendant  appealed,  assigning  as 
error  the  exception  above  stated. 

The  Attcyniey  General,  for  the  State. 
No  counsel  i-ontra. 

Clark,  J. — after  stating  the  facts:  Four  witnesses  for  the 
State  testified  that  the  defendant  passed  along  a  thickly  set- 
tled street  in  the  city  of  Charlotte,  singing  the  obscene  song 
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set  forth  in  the  second  count,  in  a  boisterous  manner  and 
loud  enough  to  have  been  heard  in  several  houses;  that 
sucii  loud,  boisterous  and  obscene  singing  continued  for  the 
space  of  ten  minutes,  but  they  could  not  testify  that  the  par- 
ticular words  set  out  in  the  bill  were  used  more  than  once. 
The  defendant  testified  that  she  did  not  sing  such  song,  and 
also  introduced  several  witnesses  who  testified  that  thev  lived 
in  that  neighborhood  near  enough  to  have  hQard  her,  and 
that  they  did  not  hear  her  sing  the  song  as  charged.  We 
think  it  was  not  error  for  the  Court  to  refuse  to  instruct  the 
jury,  as  asked,  that  "if  the  defendant  uttered  the  words  set 
forth  in  the  second  count  onlv  one  time,  she  would  not  be 
guilty."  The  use  of  the  vulgar  stanza  set  out,  if  uttered  as 
part  of  a  longer  song  of  similar  tenor,  extending  over  a 
period  of  ten  minutes  along  a  public  street,  would  be  a  nui- 
sance, even  though  the  identical  words  set  out  may  not  have 
been  repeated. .  If  this  were  not  so,  the  perpetrators  of 
such  conduct  could  not  be  j)unished,  unless  the  hearers  are 
quick  enough  of  ear  to  catch,  and  tenacious  of  memory  to 
retain,  the  whole  of  a  vile  Fong  which  disgusts  them, and 
not  even  then,  unless  there  was  repetition.  The  nuisance 
complained  of,  in  effect,  is  the  loud  and  boisterous  singing  for 
ten  minutes  of  an  obscene  song,  containing  tlie  stanza 
charged,  on  a  public  street,  in  the  hearing  of  divers  persons 
then  and  there  present.  This,  though  done  only  on  a  mgle 
occasion,  may  be  a  nuisance.  State  v.  Chrispy  So  N.  C,  528. 
There  having  been  a  general  verdict  of  guilty  on  two 
counts,  for  offences  punishable  alike,  it  is  immaterial  to  con- 
sider, as  to  the  other  count,  whether  there  was  error  commit- 
ted or  not,  unless  it  was  such  error  as  might  or  could  affect 
the  verdict  of  guilty  on  the  second  count,  and  such  is  not 
the  case  here  When  there  are  several  counts  iu  the  bill, 
and  there  is  a  general  verdict  of  guilty  (or  not  guilty),  that  is 
a  verdict,  as  to  each  of  the  counts,  of  guilty  (or  of  not  guilty, 
as  the  case  may  be).     If  it  is  a  general  verdict  of  not  guilty, 
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the  defeudant  is  entitled  to  his  discharge.  If  it  is  a  general 
verdict  of  guilty  upon  an  indictment  containing  several 
counts,  charging  offences  of  the  same  grade,  and  punishable 
alike,  the  verdict  upon  any  one,  if  valid,  supports  the  judg- 
ment, and  it  is  immaterial  that  the  venHct  as  to. the  other 
counts  is  n<«t  good,  either  by  reason  of  defective  counts,  or 
by  the  admission  of  incompetent  evidence,  or  i^iving  objec- 
tionable instructions  as  to  such  otlier  counts,  provided  the 
errors  com{»lained  of  do  not  afl'tct  the  valid  verdict  rendered 
on  this  count. 

"To  refjuire  each  distinct  though  cognate  offence  to  be 
placed  in  a  separate  indictment  is  to  oppress  the  defendant 
by  loading  him  with  unnecessary  costs,  and  exposing  him 
to  the  exhaustion  of  a  series  of  trials,  which  the  prosecu- 
tion would  encounter  with  unwaning  strength,  and  with 
the  benefit  derived  from  a  knowledge  f>f  its  own  case  and 
that  of  the  defendant."  In  criminal  cases  the  practice  of 
uniting  counts  for  cognate  oft\nces  has  always  been  encour- 
aged, not  merely  because  in  this  way  the  labor  of  the  Courts 
and  the  expenses  of  prosecution  are  greatly  diminished, 
but  because  it  relieves  defendants  of  the  oppressiveness 
which  would  result  from  the  splitting  of  prosecutions. 
Wharton's  Cr.  PI.,  &  Pr.  (9th  Ed.),  910.  Indeed,  with  this 
view,  the  Court  will,  in  a  pro[)er  case,  require  a  consolida- 
tion of  separate  indictments  and  treat  them  as  counts  ii> 
one  bill.  This  was  done  in  the  famous  tea  suits  before 
Judge  Washington,  in  which  a  separate  libel  was  brought 
for  each  of  a  thousand  chests  of  tea,  alleged  to  have  been 
smuggled.  In  Slate  v.  McNeill,  93  N.  C,  552,  the  Court  sus- 
tained the  consolidation  of  four  separate  indictments,  and 
trr  ated  them  as  four  counts  in  one  indictment.  It  is  usually 
a  benefit  to  defendants  to  combine  several  coums  in  one 
trial.  When  the  defendant  thinks  he  will  be  damaged  by 
the  joinder  of  several  counts  in  the  same  indictment,  it  is 
open  to  him  to  move  to  quash,  or  to  require  the  Solicitor  to 
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elect  upon  which  couut  he  will  proceed.     State  v.  Red, 
N.  C,  442. 

Each  count  is,  in  fact  and  theory,  a  separate  indictiuenL 
Uttited  Slates  v.  Malone,  20  Blatch.,  137.     In  State  x.Jhmn, 

5  Jones,  221,  it  is  held  that  a  second  indictment  mav  be 

» 

treated  as  a  second  count.  To  the  same  effect,  State  v.  Brom, 
95  N.  C,  ()S5 ;  State  v.  Watts,  82  N.  C,  656,  and  even  though 
they  charge  different  felonies.     State  v.  R(el,  supra. 

A  general  verdict  of  guilty  isa  verdict  of  guilty  on  eiichand 
every  count.  Whart.  Crim.  PI.  &  Pr.  (9th  Ed.)  §§  2^,  738, 
771,  907,  and  cases  there  cited;  also  Havker  v.  Peojtlc.lo 
N.  Y  ,  487 ;  Kane  v.  Peojyie,  8  Wendell,  203;  iloody  v.  Statf, 
1  W.  Va.,  337.  Indeed,  the  autlic»rilies  are  uniform  and 
numerous  to  this  effect. 

Where  the  offences  jire  distinct,  the  Court  can  impose  a 
sentence  on  each  count;  but  where  it  is  a  stating  of  the 
same  offence,  in  different  ways,  only  one  sentence  should  be 
im[)Osed.  Comvioymralfh  v.  Blrdsall,  69  Pa.  St.,  482;  Gm- 
mornvealfh  v.  Sylveder,  Brightley,  331;  Whart  Am.  Cr.  Law 
(p:d.  1868),  417,  4-Jl;  State  v.  Hood.  51  Me.,  363;  Orauiey  v. 
Commoftivealth,  11  Mete,  575;  Ehidge  v.  67a^e,  37  Ohio  St., 
191.  If  only  one  sentence  is  imposed,  this  is  treated  as  a 
disconlinuance  as  to  all  but  one  verdict.  It  is  open  to 
defendant  to  have  the  jury  render  a  separate  verdict  upon 
each  count,  and  to  have  also  a  separate  sentence  on  each,  il" 
he  so  desires.  If  he  makes  no  objection  to  a  general  ver- 
dict, and  only  one  st^ntence  is  imposed,  it  has  alwa\*s  leen 
held  in  this  Slate  that  if  one  or  more  counts  are  defective. the 
sentence  will  be  supported  by  the  good  count,  if  there  be 
one.  State  v  Morrison,  2  Ired.,  9;  State  v.  Miller,  7  Ired., 
275;  State  v.  Wdliams,  9  Ired.,  140;  State  v.  Speight,  G9  N.  C 
72;  State  v.  Bailey,  73  N.  C,  70;  State  v.  Beaiiy,  Phil.,  52. 
The  same  rule  prevails  generally.  Wliart.  Cr.  PI.  tt  Pr. 
(9th  Ed,  §292);  Chitty's  Cr.  L.,  4  Am.  Ed., 640;  Bish.Cr.Pr., 
841.     Lord  Mansfield,  in  Grant  v.  Ahtle,  2  Doug.,  730,  regrets 
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that  this  rule  did  not  apply  iu  civil  cases  also,  which  it  could 
not  do  under  the  practice  then  obtaining  of  a  single  issue. 
And  a  general  verdict  of  guilty  will  be  sustained  though 
the  counts  arc  inconsistent.  State  v.  Baker,  (33  N.  C,  27G; 
Vailed  States  v.  PirateSy  5  Wheat,  184. 

Where  there  are  several  counts,  and  evidence  was  offered 
with  reference  to  one  only,  the  verdict,  though  general,  will 
be  presumed  to  have  been  given  on  that  alone.  State  v. 
Long,  7  Jones,  24 ;  State  v.  Bugbce,  22  Vermont,  32.  In  the 
latter  case,  the  Court  say:  "There  was  no  evidence  tending 
to  support  the  second  count,  and  the  jury  should  have  been 
so  charged.  But  the  conviction  on  the  first  count  was  right. 
The  Court  will  not  arrest  the  sentence  by  granting  a  new 
trial,  but  will  sentence  on  that  count  alone  upon  which  the 
conviction  was  properly  had,  though  the  jury  returned  a 
general  verdict  of  guilty.  This  is  in  analogy  to  cases  where 
there  has  been  a  general  verdict  of  guilty  on  several  counts 
when  a  part  of  them  is  bad." 

For  the  .same  reason,  in  State  v.  Stroud^  95  N.  C,  626,  it  is 
held  by  Ashk,  J.,  that  a  general  verdict  of  guilty  upon  two 
counts  will  be  fcustained,  if  the  evidence  justifies  either.  The 
objection  made  in  that  case  was,  that  certain  evidence  was 
not  admissible,  and,  therefore,  that  the  instruction  to  the 
jury  was  erroneous  upon  one  of  the  counts.  The  Court,  in 
the  opinion,  says  that  it  makes  no  difference,  if  the  evidence 
was  applicable  to  either  count.  To  the  same  effect  is  Had- 
fOii  V.  State,  1  Blackf.  (Ind.),  317,  and  State  v.  Poseij,  7  Rich., 
484  The  same  general  principle  as  to  verdicts  upon  indict- 
ments containing  several  counts  is  laid  down  by  Mr.  Justice 
Davis  in  State  v.  Smiley,  101  N.  C,  709,  and  Mr.  Justice 
Shepherd  in  State  v.  Allefn,  103  N.  C,  433,  the  two  latest 
cases  on  the  subject. 

In  opposition  to  the  numerous  authorities  to  the  same 
eflFect  is  State  v.  McCaulesn,  9  Ired.,  375,  which  seems  to  dis- 
tinguish the  case  where  the  error  complained  of  is  an  erro- 
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neous  charge  as  to  one  of  the  counts,  but  we  fail  to  see  the  force 
of  the  distinction.  As  we  have  seen,  when  there  is  a  general 
verdict  on  several  counts,  held  bv  the  Court  below  to  be  valid, 
and  some  of  the  counts  are  held  invalid  in  this  Court,  the 
judgment  is  supj^orted  by  the  valid  count.  State  v.  Morrmn. 
2  Ired.,  9,  and  other  cases  ifvpra.  And  when  incompetent 
evidence  is  admitted  as  to  one  count,  the  judgment  is  im- 
puted to  be  given  on  the  other  count.  State  v.  Sfrovd  and 
State  V.  SmUey.  We  see  no  difference  whether  the  verdict  on 
the  count  assailed  is  invalid  upon  those  grounds,or  for  erro- 
neous instructions.  The  principle  is  this:  That  when  tliere 
is  a  general  verdict  of  guilty  upon  a  bill  containing  several 
counts,  there  being  as  many  verdicts  of  guilty  as  there  are 
counts,  if  the  offences  are  punishable  alike  and  of  tie  «ime 
grade,  any  one  of  the  verdicts,  if  valid,  supports  the  judg- 
ment and  defendant  cannot  complain.  In  a  case  like  our?, 
the  Supreme  Court  of  South  Carolina,  in  State  v.  Dawtins/in 
an  opinion  filed  at  this  term  and  to  appear  in  the  next  vol- 
ume of  South  Carolina  Reports,  have  held,  as  we  do,  that 
where  there  is  a  general  verdict  upon  two  counts,  if  one  of 
the  verdicts  is  good,  "it  is  immaterial  that  there  was  error 
in  the  charge  of  the  Court  upon  the  other  counts." 

It  cannot  be  said  that  the  Judge  imposed  the  sentence 
upon  tlic  objectionable  count  or  verdict,  for  the  law  places  it 
on  the  valid  count  and  unobjectionable  verdict.  Nor  thai 
his  judgment  was  increased  by  reason  of  the  number  of  the 
counts,  for  so  long  as  the  judgment  on  the  valid  verdict  is 
within  tlip  limits  allowed  by  law  for  the  offence  charged  in 
it,  this  Court  cannot  find  error. 

It  is  consonant  to  precedent  and  the  reason  of  the  thing, 
that  when  there  is  a  verdict  against  a  defendant  to  which  no 
error  can  be  assigned,  and  a  judgment  is  pronounced  thereon 
within  the  limits  allowed  by  law,  such  verdict  and  judg- 
ment should  not  be  disturbed  bv  reason  of  defect5,  whether 
in  the  indictment,  the  evidence  or  the  instructions,  .'iHeged 
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as  to  other  verdicts  against  the  same  defendant,  and  it  can 
make  no  difference  whether  such  other  verdicts  are  in  other 
indictments  or  on  other  counts  in  the  same  indictment,  if 
they  are  such  errors  as  do  not,  and  cannot,  affect  the  valid 
verdict. 

In  the  present  case,  tlie  defendant  was  charged  in  separate 
counts  for  different  offences,  hut  of  the  same  grade  and  pun- 
ishable alike.  She  might  have  been  tried  on  two  separate 
indictments,  but  she  made  no  objection,  and  the  Court  had 
the  discretion  to  try  in  one  acion.  By  the  general  verdict, 
there  stand  two  verdicts  of  guilty  against  her.  As  to  one, 
no  valid  objection  has  been  raised,  and  the  judgment  upon 
it  is  such  as  the  law  authorizes.  She  is  not  entitled  to  a 
new  trial  upon  that,  and  it  can  serve  no  good  purpose  to  give 
or  refuse  a  new  trial  as  to  the  other  verdict,  which  is  sur- 
plusage. If  there  was  error,  it  was  error  irnmaieinal  to  the 
veu'did  on  the  second  courU,  and,  there  being  but  one  sentence, 
it  is  placed  upon  the  sound  verdict,  as  it  would  be  placed 
on  the  sound  count,  if  the  other  w^ere  defective. 

It  would  put  the  State  to  a  great  disadvantage  and  greatly 
increase  the  difficulties  and  technicalities  which  already 
hamper  the  administration  of  justice  upon  the  merits,  if, 
when  a  defendant  is  tried  upon  several  counts  (which  prac- 
tice is  favored  to  save  defendants  unnecessary  costs),  and 
found  guilty  ui)on  all,  a  slight  error  in  ihe  Judge's  charge 
u[>on  one  count,  in  no  wise  affecting  the  trial  on  the  other 
counts,  should  be  allowed  to  vitiate  the  verdicts  on  all  the 
other  counts,  though  no  error  whatever  can  be  found  against 
the  verdicts  thereon.  The  rule  herein  stated  can  work  no 
hardshij)  to  defendants,  for  they  can  always  move  to  quash 
or  to  recjuire  the  Solicitor  to  elect,  which  motion,  it  is  to  be 
taken,  the  presiding  Judge,  in  all  proper  cases,  will  allow. 
State  V.  Reel,  supra;  Carlton  v.  Commonwealth,  5  Met.,  532. 

The  defendant  also  has  the  right  to  require  a  separate 
verdict  to  be  rendered  on  each  count  if  he  doubts  that  the 
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general  verdict  of  guilty  applies  to  all,  and  if  he  does  not 
ask  to  have  this  done  he  cannot  afterwards  be  heard  to  com- 
plain. Slate  V.  Basserman,  54  Conn.,  88.  It  is  like  the  right 
to  have  the  jury  polled,  which  is  waived  unless  asked  for  at 
the  time.     State  v.  Youvg,  11  N.  C,  498. 

Shepherd,  J.,  dissenting:  The  defendant  was  indicted  in 
two  counts  for  distinct  offences.  It  is  conceded  that  the  Court 
erred  in  refusing  to  give  the  defendant's  prayer  for  instruc 
tion  to  the  effect  that  the  testimony  was  insuflBcient  to  sus- 
tain a  conviction  on  the  first  count.  There  was  a  general 
verdict  of  guilty,  and  it  is,  I  think,  improperly  held  by  the 
Court  that  the  defendant  must  lose  the  benefit  of  her  excep- 
tion because  she  did  not  request  the  Court  to  require  a  sepa- 
rate finding  upon  each  count.  This,  it  seems  to  me,  is  a 
novelty  in  the  criminal  practice  of  this  State,  and  so  opposed 
to  the  general  principles  controlling  criminal  trials  that  I 
am  constrained  to  enter  my  dissent  I  concur  in  nearly  all 
of  the  general  propositions  laid  down  in  the  opinion  of  the 
Court,  but  deny  that  they  have  any  application  to  the  ease 
before  us.  Ii  is  undoubtedly  true  that  where  there  is  a  gen- 
eral verdict  of  guilty,  and  some  of  the  counts  are  defective, 
the  law  presumes  Ihat  the  conviction  was  upon  the  good 
counts;  but  this  is  held  ordy  upon  motions  in  arrest  of  judg- 
ment, in  which  it  is  assumed  that  there  was  evidence  uj>on 
the  good  counts,  and  that  no  error  was  committed  ou  the 
trial. 

It  is  also  conceded  that  where  there  are  defective  counts, 
and  evidence  is  offered  as  to  the  good  count  only,  it  will  be 
presumed  that  the  verdict  was  upon  the  good  counts,  and  a 
general  verdict  will  be  sustained  on  a  motion  for  a  new  trial. 
State  V.  Long,  7  Jones,  24.  In  none  of  the  cases  cited  in  the 
opinion  was  it  decided  that  a  general  verdict  will  be  sus- 
tained upon  a  motion  f(yr  a  netv  trial,  where  it  appears  that 
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the  Court  has  erroneously  instructed  the  jury,  or  where  there 
is  not  sufficient  testimony  to  sustain  a  conviction  upon  all 
of  the  counts,  and  especially  upon  all  of  the  good  ones. 
The  error  of  the  Court  consists,  I  think,  in  a  failure  to 
observe  this  fundamental  distinction.  The  jury  may  have 
believed  only  the  testimony  bearing  upon  the  count  which 
was  the  subject  of  the  erroneous  charge,  and  yet  we  are 
called  upon  to  assume  that  they  acted  only  upon  testimony 
relating  to  the  second  count.  This,  as  I  have  remarked,  is 
something  new  in  the  criminal  practice  in  North  Carolina, 
and  is,  in  my  opinion,  not  only  unsupported  by  reason  or 
authority,  but  is  directly  opposed  to  the  rulings  of  this  Court. 

It  has  generally  been  understood  that  when  a  defendant 
makes  his  objection  to  testimony,  or  presents  his  prayer  for 
instruction  in  apt  time,  he  has  done  all  that  can  reasonably 
be  required  of  him,  and  that  it  is  the  duty  of  the  Court  to 
conduct  the  trial  to  a  proper  conclusion.  In  lieu  of  this 
plain  and  well-settled  practice,  it  is  now  proposed  to  make  it 
the  duty  of  the  defendant  to  interfere  and  assist  the  Court  in 
extricating  itself  from  an  erroneous  ruling,  upon  the  penalty 
of  losing  the  benefit  of  his  exceptions. 

Sympathizing,  as  I  do,  with  the  policy  of  trying  cases 
upon  their  merits,  and  relieving  the  administration  of  the 
criminal  law  of  many  useless  rt  finements  and  technicalities, 
I  fail  to  see  what  evil  is  to  be  remedied  or  good  accomplished 
by  the  present  ruling  of  the  Court.  In  this  case  the  Judge 
erred  ;  the  defendant  excepted,  and  having  this  express 
notice  that  the  objection  was  to  be  insisted  upon,  the  Solicitor 
failed  ionoL  pros,  the  first  count  or  to  ask  for  a  separate  ver- 
dict, and  the  Court  failed  to  direct  such  a  verdict,  although 
it  might  have  done  so  ex  mero  motu.  Where  is  the  public 
exigency  that  requires  the  defendant  to  act  in  such  a  case 
instead  of  the  Court,  which  has  committed  the  error?  I 
know  of  no  authority  in  support  of  such  a  complete  reversal 
of  the  position  of  the  State  and  the  defendant  in  a  criminal 
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prosecution.     It  is,  clearly,  not  found  in  the  opinion  of  the 
Court.     Nearly  all  of  the  numerous  authorities  cited  therein  • 
relate  only  to  the  general  principle  which  I  have  conceded, 
and  there  are  but  five  cases  wliich  seem  to  be  relied  upon  in 
support  of  the  particular  question  here  presented.    State  x. 
tSmiley,  101  N.  C,  700,  only  decides  that  upon  a  motion  in 
arred  of  jndgmeut  a   general    verdict   will    be  sustained  if 
"  cither  count  be  good."     This,  as  we  have  seen,  is  conceded, 
and  it  is  plain  that  the  case  has  no  bearing  upon  the  ques- 
tion under  consideration.     Equally  inapplicable  is  Bak  v. 
AUeUy  103  N.  C  ,  483.     In  that  case  there  was  no  error  in  the 
rulings  of  the  Court,  and  the  only  point  decided  was  that  a 
general   verdict  would   be  sustained   in  an  indictment  for 
larceny  and  receiving.     The  only  case  which  I  think  at  all 
approaches  the  point  is  State  v.  Strmtd,  95  N.  C,  626.    An 
examination  of  that  case  will  disclose  that  there  was  no 
exception  whatever  to  the  admission  of  testimony,  and  the 
Court  held  that  there  was  no  error  in  any  of  the  rulings  of 
the  Judge.     How,  then,  can    such    a  case  be  regarded  as 
authority  upon  a  question  which  can  only  arise  where  there 
has  been  some  erroneous  ruling  on  the  part  of  the  Court'^ 
What    was    said,    therefore,    by   the   learned   Justice  who 
delivered  the  opinion  can  only  be  regarded  as  a  dictum,  and 
as  the  two  counts  were  based   upon    the   same  transaction, 
and  the  evidence  was  applicable  to  both,  it  is  not  very  clear 
that  the  remarks  of  the  Justice  furnijjh  sufficient  ground  to 
warrant  the  inference  wliich   is  sought  to  he  drawn  from 
them.     It   cannot   he   seriously    contended    that    the   case 
decided  the  point  wliich  we  are  considering.     In  Hudson  v. 
/SVa/f.  1  Blackford's  R.,  310,  the  indictment  contained  tvro 
counts,  "one  charging  Hudson   with  shooting  an  Indian, 
the  other  with  aiding  and  assisting  another  man  in  stabbing 
him."     The  Court  held  that  "evidence  of  the  aid  and  assist- 
ance  charged   in    the  second  count  was  sufficient  to  sup- 
port the  charge  of  shooting  set  out  in  the  first  count,"  and 
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a  general  verdict  of  guilty  was  sustained.  IIow  a  case  in 
which  there  is  sufficient  evidence  to  warrant  a  finding  upon 
both  counts  is  authority  in  one  where  there  is  only  sufficient 
evidence  to  sustain  a  finding  upon  one  count  I  am  unable 
to  understand.  This  is  all  that  the  case  decides,  and  it  does 
not,  therefore,  apply  to  the  question  under  discussion. 

I  now  come  to  the  remaining  case,  which  is  State  v.  Basser- 
man,  54  Conn.,  02,  in  which  it  was  said  that  it  is  the  duty  of 
the  defendant  in  a  case  like  ours  to  ask  for  a  separate  ver- 
dict up(m  each  count.  These  remarks,  like  those  in  Slrovd^s 
case,  were  unnecessary,  as  tlie  Court  expressly  decided  that 
the  testimony  in  questi"n  was  not  only  competent,  hut  had 
not  been  objected  to.  Thus  it  is  seen  that  there  are  only 
these  two  dicta  (one  of  which  is  not  at  all  clear)  to  he  found 
in  all  of  the  cases  cited,  wliich  tend  to  sustain  the  decision 
of  the  Court  It  is  not  a  little  strange,  if  the  position  is  cor- 
rect, that  no  direct  authority,  cither  from  tlie  text-books  or 
the  reports,  can  be  found  in  its  support,  and  yet  it  is  pro- 
posed, in  the  absence  of  any  exigency  re(|uiring  it,  to  over- 
rule an  express  decisi(^n  of  this  Court,  and  work  a  very 
great  change  in  an  imj)or1ant  particular  in  the  conduct  of 
jury  trials  in  criminal  cases.  The  decision  of  the  Court  in 
A^tate  V.  McCavlcH^,  9  Ired.,  375.  is  dirfcthj  in  point.  Indeed, 
the  case  is  f)recisely  like  ours  in  Qvery  respect.  Pkaksox,  J., 
for  the  ('ourt,  savs:  "We  think  his  Honor  erred  in  the 
instruction  given.  It  is  insisted  that,  the  dr^fendants  being 
properly  convicted  upf»n  the  second  count,  that  will  sustain 
the  judgment,  notwithstanding  the  error  in  the  charge  in 
reference  to  the  first  count.  It  is  true,  when  one  count  in 
an  indictment  is  defective,  and  another  count  good,  and 
there  is  a  general  verdict,  a  motion  in  arrest  cannot  be  sus- 
tained, for  the  good  count  warrants  the  judgment,  and, 
although  the  punishment  is  diacretimiarii,  the  judgment  is 
presumed  to  have  been  given  upon  the  good  count.  In  this 
case  both  counts  were  good.     There  was  error  in  the  instruc- 
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tion  given  in  one  of  the  counts,  by  reason  whereof  the 
defendants  were  improperly  convicted  upon  that  count,  and 
are  entitled  to  a  venire  de  novo" 

In  ^State  v.  Williams,  9  Ired.,  150,  the  same  principle  is 
affirmed  by  Ruffin,  C.  J.  Eight  of  the  counts  were  defect- 
ive, and  it  was  contended  that,  as  to  these,  there  was  error 
in  the  charge,  and  that  there  should  be  a  new  trial,  there 
having  been  a  general  verdict.  The  Court  said:  "For  it  is 
argued  the  case  is  not  within  the  rule  that  there  may  be 
judgment  on  an  indictment  containing  defective  counts  if 
there  be  a  good  one,  because  that  proceeds  on  the  ground  thai 
there  was  ividence  to  authorize  a  cfmviction  on  each  and  all  of  the 
cowhts,  whereas  here  the  jury  were  told,  it  is  said,  that  they 
might  convict  upon  all,  if  they  thought  the  prisoner  was 
guilty  upon  any  one.  If  that  he  true,  there  ought  to  be  a  venire 
de  novOy  certainly;  for,  unquestionably,  the  eight  counts  are 
bad,  in  which  a  taking  without  conveying,  and  a  conveying 
without  a  taking,  are  respectively  charged."  The  Court  sus- 
tained the  conviction  only  because  it  ap{)eared  that  the  trial 
Judge  had,  in  his  charge,  "explicitly  put  these  counts  (the 
defective  ones)  out  of  the  case."  The  irresistible  inference 
to  be  drawn  from  the  opinion  is.  that  if  thtse  counts  had  not 
been  put  out  of  the  case,  the  general  verdict  would  not  have 
been  sustained. 

I  prefer  to  stand  by  the  decisions  of  these  distinguished 
jurists,  especially  as  they  seem  to  be  in  accord  with  the 
true  spirit  of  the  practice  governing  the  administration  of 
the  criminal  law,  and  there  is  no  advantage,  in  any  respect, 
to  be  gained  by  departing  from  them. 

No  harm  can  come  to  the  State  by  the  existing  practice, 
as  it  is  always,  as  I  have  said,  in  the  power  of  the  Court  to 
direct  se|)arate  findings  upon  each  count,  or  for  the  Solicitor 
to  7)o/.  pros,  the  count  upon  which  there  has  been  an  erro- 
neous ruling. 
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Avery,  J. — dissenting:  I  feel  constrained  to  express  ray 
•dissent,  though  my  brother  Shepherd  has  relieved  me,  by  a 
very  clear  and  elaborate  presentation  of  the  law,  and  a  full 
imitation  of  authorities,  of  the  trouble  or  necessity  of  extended 
discussion.  I  do  not  think  that  the  legal  proposition  upon 
which  the  opinion  of  the  Court  is  founded  is  supported  by 
the  previous  adjudications  of  our  own  Court.  I  feel  assured 
that  the  new  principle,  when  adopted  in  practice,  will  prove 
unjust  and  oppressive  to  ignorant  and  helpless  people  who 
are  sometimes  arraigned  in  the  Courts  upon  false  and 
groundless  charges;  and  its  enforcement  will  vindicate  the 
wisdom  of  the  old  rule,  which  did  not  relieve  the  State  of  the 
laboring  oar  from  the  arraignment  of  a  prisoner  till  the 
final  judgment  was  entered  against  him.  The  opinion  is,  I 
think,  misleading  in  assuming  that  the  power  and  duty  of 
the  Court  to  proceed  to  judgment  after  verdict  upon  several 
counts,  one  of  which  is  good  and  the  others  defective,  has 
been  drawn  in  question.  In  such  cases,  a  motion  in  arrest 
of  judgment  cannot  be  sustained.  In  this  we  can  all 
heartily  concur,  because  it  does  not  appear  upon  the  face  of 
the  record  that  the  trial  Judge  has  conmiitted  any  error,  and 
it  does  not  imperil  the  rights  or  liberty  of  any  one  to  assume 
that  the  conviction  was  upon  the  good  count,  and  that  the 
trial  upon  it,  in  the  absence  of  any  exception  that  opens 
the  way  for  us  to  look  behind  the  verdic»,  was  fair  and  just. 
But  I  cannot  concede,  or,  by  silence,  acquiesce  in  the  ruling, 
that  when  a  delendant  points  out  an  error  of  the  Judge,  to 
which  he  excepted  in  apt  time  in  the  Court  below^  either  in 
the  refusal  to  admit  competent  testimony  offered,  or  the 
admission  of  incompetent  testimony  objected  to  bearing  upon 
one  or  two  good  counts  in  the  indictment  upon  which  he  is 
being  tried,  or  in  the  misdirection  of  the  jury  as  to  such 
•count,  he  is  to  be  deprived  of  the  right  of  a  new  trial,  when 
it  is  admitted  that  the  Judge  made  an  erroneous  ruling 
because  the  defendant  did   not  go  further,  and   while  the 
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Court  and  Solicitor  remained  passive,  demand  separate 
verdicis  upon  the  different  counts  in  the  indictment.  It 
seems  to  me  that  when  we  shift  the  burden  of  callinj  for 
distinct  findings  upon  the  Courts  from  the  prosecuting  officer 
to  tlie  prisoner,  we  have  gone  one  step  in  the  direction  of 
wiping  out  the  fundamental  principle,  that  every  citizen  ispre- 
sumed  to  be  innocent  until  his  guilt  is  proven  and  established 
by  the  verdict  of  a  jur}'.  Included  in  this  rule,  and  dis- 
tinctly legible  between  the  lines,  the  Courts  and  legal  pro- 
fession have  read  and  acted  upon  the  principle,  that  when 
a  defendant  assigned  in  the  way  prescribed  by  law  an  error 
of  the  Court  ihot  might  have  had  to  (not  that  it  did  cause)  his 
conviction,  he  had  a  right  to  demand  a  new  trial.  It  is  liot 
denied  that  in  the  cause  before  us  the  jury  might  have  dis- 
credited all  testimony  tending  to  show  that  the  defendant 
uttered  the  oath,  as  charged  in  the  first  count  of  the  indict- 
ment. If  so,  it  would  follow  that  she  is  to  be  punished,  when  the 
only  credible  testimony  applied  to  the  second  count,  and  she 
must  have  been  convicted  on  that,  though  she  would  not 
have  been,  if  the  Court  had  not  misdirected  the  jury  as  to 
the  law.  The  dirty  and  disgusting  details  of  this  trial  are 
naiurally  calculated  to  make  us  forget  that,  even  in  such 
cases,  there  may  be  a  great  principle  involved  that  permeates 
the  whole  criminal  practice  and  affects  the  security  of  even 
good  citizens  when  called  upon  to  answer  false  charges  It 
will  prove  more  than  questionable  progress  if,  under  the 
specious  plea  of  dispensing  with  technicalities  and  allowing 
no  guilty  man  to  use  them  as  a  shelter,  we  break  down  any 
of  the  barriers  that  have  been  thrown  around  the  ptople^ 
both  innocent  and  guilty,  and  make  it  possible,  by  the 
failure  on  the  part  of  the  accused,  to  make  a  purely  tech- 
nical request,  in  apt  time,  to  cover  up  an  admitted  error  of 
a  Judge  charged  with  the  administration  of  the  criminal 
law. 
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It  seems  to  be  conceded  that  the  cause  of  State  v.  McCaxi- 
less,  9  Ired.,  375,  is  not  in  harmony  with  the  principle 
announced  in  the  opinion  of  the  Court  in  this  case,  and  it 
cannot  be  denied  that  the  case  of  State  v.  WiUiarnSy  9  Ired., 
150,  is  equally  irreconcilable  with  the  construction  now 
given  by  tlie  Court  to  the  case  of  State  v.  Stroxidy  95  N.  C, 
620.  If  my  brother  Shepherd  is  not  justified  in  character- 
izing the  authority  relied  upon  as  an  inadvertent  expression, 
it  would  follow  that  the  Court  intended  in  State  v.  Stroud  to 
overrule,  in  a  single  sentence,  two  well  considered  opinions 
delivered  for  the  Court  by  Chief  Justice  Ruffix,  without 
dignifying  them  by  the  slightest  notice.  I  am  satisfied  that 
such  a  conclusion  would  be  unjust  to  this  Court,  and  to  the 
learned  and  careful  Justice  who  spoke  for  them  in  State  v. 
Strfmd. 

If  there  is  any  conflict  in  our  authorities  upon  this  sub- 
ject, except  that  raised  by  a  dictum,  which  seems  to  have 
been  especially  controverted  by  Justice  Shepherd,  the 
most  satisfactory  solution  of  the  trouble  will  be  reached  by 
adhering  to  the  merciful  rule,  and  throwing  the  burden 
upon  an  able  Judge  and  competent  prosecuting  officer  of 
making  clear  the  meaning  of  the  jury  by  requiring  findings 
upon  the  separate  counts.  This  would  be  in  accord  with 
every  principle  of  our  system  of  administering  the  criminal 
law,  which  is  founded  upon  the  idea  that  every  man  is  pre- 
sumed to  be  innocent  till  he  is  shown  to  be  guilt}^  and  that 
the  government  takes  the  burden  of  establishing  his  guilt  at 
every  stage  of  the  prosecution. 

Pf  r  Ciiriant.  Affirmed. 
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THE  STATE  v.  A.  R.  EAVES. 

Stnfufcj  Const nietifm  of — Intlidment  —Li<pior  tkUinfj. 

1.  The  Diaxim  cenxanie  raiione  legia,  cessat  etipsa  lex  has  no  application 

in  the  construction  of  statutes. 

2.  If  the  language  of  a  statute  is  doubtful,  and  the  intention  of  the  Leg- 

islature is  clear,  the  former  will  be  construed  by  the  latter;  bnt 
where  the  language  is  plain,  the  Courts  cannot  look  into  the 
motive  or  purpose  of  the  Legislature  in  the  enactment  of  the  law. 

3.  A  statute  prohibited  the  Fale  of  spirituous  liquors  within  a  preecribed 

distance  of  '*  Rutherford  ton  Baptist  Church,  Rutherford  County." 
and,  upon  the  trial  of  an  indictment  for  a  violation  thereof,  the 
church  building  had,  at  the  time  of  the  alleged  offence,  been  re- 
moved from  (he  place  where  it  stood  at  the  time  of  the  passage 
of  the  act:  Htld^  that  the  statute  did  not  become  inoperaiive  by 
reason  of  the  removal,  and  that  a  sale  of  liquors  within  the  tern- 
tory  prohibited  was  indictable. 

4.  The  allegation  in  the  indictment  that  the  sale  was  wuthin  "three 

miles  of  the  old  site  of  Rutherfordton  Baptist  Church"  was  not 
such  misdeecription  as  vitiated  it — the  words  ** old  site"  beingsur- 
plusage:  and  the  defect,  if  any.  was  cured  by  the  verdict. 

This  was  an  indictmknt  tried  before  iJeirirnmi,  /.,  at 
Spring  Terra,  1889,  of  Rutherfokd  Superior  Court. 

By  an  act  of  the  General  Assembly,  entitled  "An  actio 
prohibit  the  sale  of  spirituous  liquors  in  certain  localities," 
ratified  the  12th  day  of  March,  1881  (chapter  234),  the  sale 
of  spiritucus  liquors  within  three  miles  of  "Rutherfordton 
Baptist  Church,  in  the  county  of  Rutherford/'  was  pro- 
hibited. 

It  is  alleged  in  the  indictment  that  the  defendant,  on  the 
first  day  of  June,  1888,  **to  one  W.  B.  Scroggins  one  quart 
of  spirituous  liquors  unlawfully  and  wilfully  did  sell,"  within 
three  miles  of  the  old  site  of  Rutherfordton  Baptist  Church, 
in^Rutherford  County,"  contrary  to  the  form  of  the  statute, 
&c.     The  defendant  pleaded  not  guilty  to  the  indictment. 
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On  the  trial  it  was  shown  by  the  evidence  introduced  on 
behalf  of  the  State  that,  at  the  time  of  the  passage  and  rati- 
fication of  the  statute  above  mentioned,  there  was  in  the 
county  of  Rutherford  a  church  known  as  and  called  by  the 
name  of  "Rutherfordton  Baptist  Church,"  but  that  it  had 
since  been  removed ;  that  the  defendant  was  the  owner  an'd 
keeper  of  a  bar-room  within  three  miles  of  the  place  where 
said  church  formerly  stood,  and  that  he  had,  within  the  last 
two  years,  sold  to  W.  B.  Scroggins,  at  said  bar-room,  one 
quart  of  spirituous  liquor. 

The  jury  found  the  defendant  guilty,  and  he  moved  in 
arrest'of  judgment  upon  the  ground  that  the  facts  set  forth 
in  the  bill*  of  indictment — admitting  them  to  be  true  as 
therein  alleged— do  not  constitute  a  violation  of  the  statute. 

The  Court  was  of  the  opinion  that  "the  bill  of  indictment 
is  defective  in  not  setting  forth  the  fact  that,  at  the  time  of  the 
ratification  of  the  statute,  there  was  a  church  in  Rutherford 
County  known  as  *  Rutherfordton  Baptist  Church,'  and  that 
it  had  since  been  moved.  The  law  was  passed  to  protect 
the  church,  and,  as  the  church  has  been  removed  and  no 
longer  needs  protection  at  the  old  site,  does  not  the  law  cease 
to  be  operative?  The  reason  having  ceased,  does  not  the 
law  cease  also  ?  " 

The  judgment  was  arrested,  and  the  Solicitor  for  the  State 
appealed. 

The  Attorney  General  and  Mr.  R,  H,  Battle,  for  the  State 
Mr.  J.  N.  Holdivg,  for  the  defendant. 

Clark,  J.:  Chapter  234,  Acts  1881,  prohibited  the  sale  of 
spirituous  liquors  at  numerous  points  named,  and  among 
others  "  within  three  miles  of  Rutherfordton  Baptist  Church, 
in  Rutherford  County."  The  defendant  was  indicted  for 
selling  spirituous  liquor  "  within  three  miles  of  the  old  site 
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of  the  Rutherfordton  Baptist  Church,  in  Rutherford  County, 
contrary  to  the  statute  in  such  case  made  and  provided," 
and  was  found  guilty.  He  moved  in  arrest  of  judgment, 
which  was  allowed,  as  stated  by  the  Court,  upon  the 
grounds — 
•  "  1.  That  the  indictment  was  defective  in  not  setting  forth 
the  fact  that  at  the  time  of  the  ratification  of  the  statute 
there  was  such  a  church  in  Rutherford  County  as  the  Ruth- 
erfordton Baptist  Church,  and  that  it  had  since  been  moved." 

"  2.  That  the  law  had  been  passed  to  protect  the  church, 
and  as  the  church  had  been  removed  and  no  longer  needed 
protection  at  the  old  site,  the  law  ceased  to  be  operative;  the 
reason  ceasing,  the  law  ceased  also." 

The  principle  quoted,  that  "the  reason  ceasing,  the  law 
ceases  also,"  has  reference  solely  to  the  application  of  settled 
legal  principles  to  a  given  state  of  facts,  a  system  which  is 
usually  called  the  '*  common  law."  It  has  no  application  to 
the  supposed  legislative  reason  for  adopting  a  statute  which 
must  speak  for  itself,  and  is  construed  according  to  its  tenor. 
There  are  rules  for  the  construction  of  statutes  where  their 
meaning  is  doubtful,  such  as  considering  the  mischief  to  be 
remedied  or  the  object  to  be  attained. 

Potter^s  Dwarris  on  Statutes,  quoting  Story's  Eq.  Juris., 
10,  and  Dmn  v.  Reidy  10  Peters,  524,* says:  "Although  the 
spirit  of  an  instrument  is  to  be  regarded  no  less  than  its  letter, 
yet  the  spirit  is  to  be  collected  from  the  letter."  The  rules 
for  construing  the  meaning  of  doubtful  language  in  a  stat- 
ute by  the  intention  of  the  Legislature,  do  not  authorize  the 
Courts  to  infer  the  motive  of  that  body  in  passing  an  act, 
and  when  a  state  of  facts  which  then  existed  ceases,  the 
Courts  have  no  power  to  hold  that  such  state  of  fact  caused 
the  act  to  be  passed,  and  therefore  the  act  itself  is  at  an  end. 
Here  there  are  no  doubtful  words  to  construe.  The  mean- 
ing and  intention  are  clearly  to  forbid  the  sale  of  spirituous 
liquor  within  three  miles  of  the  point  named.    There  is  no 
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intent  indicated  that  the  law  should  cease  to  operate  if  the 
state  of  facts  then  existing  should  change.  The  rule  is,  if 
the  language  is  doubtful  and  the  intention  clear,  to  construe 
the  language  by  the  intention.  Here  the  language  being 
clear,  the  supposed  "  policy  of  the  Legislature  is  too  uncer- 
tain a  ground  upon  which  to  found  the  interpretation  of  the 
statute."  Brown  v.  Broiua,  103  N.  C,  213.  If  the  object  was 
solely  to  protect  the  church  in  the  quiet  exercise  of  religious 
services,  and  not  the  people  of  the  adjacent  territory  as  well, 
it  is  strange  that  the  act  was  to  be  in  force  all  the  time,  and 
was  not  limited  to  the  days  such  services  are  held,  as  is  the 
case  with  the  act  prohibiting  the  sale  or  giving  away  of 
intoxicating  liquor  within  five  miles  of  a  polling  place  {The 
Code,  §  2740);  or  the  act  prohibiting  the  same  within  two 
miles  of  a  political  speaking  {The  Code,  §  1079);  or  the  gen- 
eral act  prohibiting  it  (except  by  licensed  dealers)  within 
one  mile  of  any  place  where  religious  exercises  are  in  prog- 
ress (T/iC  Corfe,  §3071). 

It  may  be  that  the  motive  with  the  Legislature  was  to 
protect  the  church.  The  statute  does  not  so  declare.  If 
such  was  the  motive,  and  the  occasion  of  it  has  ceased, 
another  Legislature  may  see  fit  to  repeal  the  law.  The 
Courts  cannot  do  so.  If  the  church  had  been  burnt,  an  acci- 
dent or  an  incendiary  could  not  destroy  an  act  of  the  Legis- 
lature, nor  could  the  removal  of  the  church  by  vote  of  a 
majority  of  its  members  nullify  the  law.  The  church  is 
merely  designated  as  the  locality  from  which  the  distance 
of  three  miles  is  to  be  measured.  Its  removal  can  no  more 
repeal  the  statute  than  the  destruction  of  a  beginning  corner 
can  vitiate  a  deed.  The  removal  to  a  new  site  cannot  make 
it  the  centre  of  a  new  district  of  three  miles,  but  the  dis- 
tance must  still  be  measured  from  the  spot  where  the  church 
stood  when  the  act  was  passed. 

In  Spain,  where  wind-mills  are  common,  they  have  a  say- 
ing: "Though  the  mills  are  down,  the  winds  are  blowing 
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there  still."  Thougli  the  church  has  been  removed,  the  peo- 
ple are  still  living  within  the  three-mile  radius  of  where  it 
stood,  and  they  cannot  be  deprived  of  the  protection  of  the 
statute  upon  the  assumption  that  the  Legislature  meant  to 
protect  churches  only.  Indeed,  in  this  same  act,  territor)' 
within  a  given  distance  of  certain  mills,  mines,  factories  and 
railroad  stations,  and  also  certain  entire  townships,  are  pro- 
tected. Could  the  act  of  a  private  citizen  in  closing  his  mine, 
or  removing  his  mill  or  factory,  or  the  act  of  a  railroad  corpo- 
ration in  changing  its  depot,  or  of  the  County  Commissioners, 
in  the  division  or  absorption  of  a  township,  repeal  the  appli- 
cation of  the  statute  to  the  territory  described  in  the  act? 
With  as  much  force  it  might  be  argued  that  a  change  of 
name  would  have  that  effect.  If  the  continuing  force  of  a 
statute  depends  upon  the  conduct  of  individuals,  the  con- 
gregation would  take  the  adjacent  territory  out  of  the  statute 
as  certainly  by  a  change  of  the  name  of  their  church  as  by 
a  removal  of  the  building,  possibly  a  few  yards  or  more.  In 
both  cases  the  test  is,  what  spot  was  designated  by  the  Leg- 
islature as  the  point  from  which  the  territory  exempted  is  to 
be  measured,  and  no  one  except  the  Legislature  can  change 
or  repeal  the  statute.  Slate  v.  Moody,  95  N.  C,  656;  Siakw 
Patterson,  98  N.  C,  666. 

The  case  of  State  v.  Hampton,  77  N.  C,  526,  is  not  in  point, 
for  there  the  act  prohibited  the  sale  of  intoxicating  liquors 
within  three  miles  of  A.  &  S.  R  R.  during  the  construction  of 
said  road,  and  the  act  was  held  to  be  in  force  only  during 
the  time  limited.  There  is  no  such  limitation  here.  Had 
the  act  prohibited  the  sale  of  liquor  within  three  miles  of 
the  church  during  divine  services,  whenever  no  services  were 
held  there,  whether  the  omission  was  caused  by  a  removal 
of  the  building  or  otherwise,  the  act  would  not  be  in  o[)era- 
tion.  Aliter  when  as  here,  the  church,  or  the  mill,  or  rail- 
road station  is  only  a  designation  of  the  central  point  of  the 
protected  territory. 


FEBRUARY  TERM,  1890.  757 


State  v.  Eaves. 


Another  objectitn  applies  to  both  of  the  grounds  assigned 
in  arrest  of  judgment.  An  arrest  of  judgment  can  only  be 
granted  for  a  defect  appearing  upon  the  face  of  the  record. 
Nothing  which  appears  thereon  shows  that  the  church  had, 
in  fact,  been  removed  at  all,  or  stands  elsewhere  than  it  did 
the  day  the  act  was  ratified.  It  is  true  the  bill  charges  "the 
old  site  of  Rutherfordton  Baptist  Church."  If  those  words 
can  be  taken  as  showing  a  removal  of  the  church  since  the 
statute,  there  is  no  defect,  for  the  old  site  is  the  proper  point 
from  which  the  three  miles  are  lo  be  measured.  Non  constat^ 
however,  that  the  church  named  in  the  act  was  not  built 
upon  such  old  site.  It  may  or  may  not  be  so.  It  is  a  matter 
of  surmise,  and  not  a  "defect  apparent."  If  the  old  site  of 
Rutherfordton  Baptist  Church  was  not  the  same  as  that  of  the 
church  named  in  the  act,  there  was  a  defect  of  proof  to  be 
argued  to  the  jur}-.  Probably  it  would  have  been  better  if  the 
additional  allegation  suggested  by  the  Court  below  had  been 
made  in  the  indictment,  but  advantage  of  any  supposed 
defect  in  that  regard  could  only  be  taken  before  verdict.  It 
is  cured  by  verdict,  for  apart  from  the  knowledge  derived 
from  the  evidence,  which  cannot  be  considered  on  a  motion 
in  arrest  of  judgment,  there  is  nothing  to  show  that  the 
words  "old  site"  are  anything  other  than  mere  surplusage. 

The  judgment  in  arrest  must  be  set  aside,  and  the  cause 
remanded,  that  the  Superior  Court  may  proceed  to  pass  judg- 
ment upon  the  verdict,  in  conformity  to  this  opinion. 

Per  Curiam.  Error. 


758  IN  THE  SUPREME  COURT. 


State  v.  Baker. 


THE  STATE  v.  W.  B.  BAKER. 

Amendment — Justice  of  the  Peace — Wmrant — Working  Roadi. 

1.  The  Superior  and  Criminal  Courts  have  power  to  amend  any  warrant. 

process,  pleading  or  proceeding  begun  before  a  Justice  of  the 
Peace,  even  after  verdict  and  judgment;  but  where  such  amend- 
ment is  made  after  verdict,  ic  should  be  in  conformity  with  evi- 
dence elicited  on  the  trial. 

2.  Where  an  amendment  to  a  warrant  was  allowed  after  verdict, 

wherein  facts  were  alleged  not  in  the  original,  and  the  record  did 
not  show  there  had  been  any  evidence  introduced  to  support  them: 
Held,  that  there  was  error,  and  a  new  trial  ordered. 

8.  A  warrant  charging  simply  that  the  defendant  "  did  refuse  to  work 
the  public  road,  after  being  legally  warned  by  P.,  supervisor, 
against  the  peace  and  dignity  of  the  State,'*  is  insufficient. 

Appeal  from  a  Justice  of  the  Peace,  tried  before  Means  J., 
at  Fall  Term,  1889,  of  the  Criminal  Court  of  Mi:cKLENBiR(i 
County. 

The  warrant  charged  "that  W.  B.  Baker  did,  on  the  31s* 
of  July  and  the  first  day  of  August,  1889,  with  force  and 
arnas,  at  and  in  the  county  aforesaid,  refuse  to  work  the 
public  road,  after  being  legally  warned  by  said  P.  P.  McClel- 
land,  supervisor,  against  the  peace  and  dignity  of  the  State" 

Upon  conviction  in  the  Court  of  a  Justice  of  the  Peace, 
the  defendant  appealed  to  the  Criminal  Court.  In  the  latter 
Court  he  pleaded  not  guilty.  On  the  trial,  the  jury  rendered 
a  verdict  of  guilty.  Thereupon,  the  defendant  moved  in 
arrest  of  judgment,  assigning  as  grounds  of  his  motion  that 
the  warrant  was  fatally  defective  in  the  respects  specified  in 
his  exceptions  to  the  amendment  of  the  warrant.  There- 
upon, the  Solicitor  for  the  State  moved  to  amend  the  war- 
rant. The  Court  allowed  this  motion,  and  the  defendant 
objected,  assigning  as  grounds  of  his  objection — 


FEBRUARY  TERM,  1890.  759 

State  v.  Baker. 

"  Because  there  was  no  evidence  in  the  case  to  show — 

"  1.  That  the  defendant  was  notified  to  work  any  particular 
road,  either  by  name  or  any  particular  description. 

"  2.  That  defendant  was  duly  assigned  and  liable  to  work 
on  any  particular  road. 

"  3.  That  the  defendant  was  between  eighteen  and  forty- 
five  years  of  age,  and  a  resident  of  Crab  Orchard  township." 

The  Court  gave  judgment  against  the  defendant,  and  he, 
having  excepted,  appealed. 

The  Attorney  General  and  Mr.  R.  H.  Battle,  for  the  State. 
Messrs.  P.  D.  Walker  and  C.  W.  TUletty  for  defendant. 

Merrimon,  C.  J. :  Obviously,  the  charge  in  the  warrant 
was  insufficient.  It  indicated,  in  terras  entirely  too  general 
and  indefinite,  the  particular  ofi'ence  intended  to  be  charged, 
and  failed  to  specify,  as  it  should  have  done,  its  constituent 
elements.  But,  clearly,  the  Court  had  authority  to  allow  the 
amendment,  even  after  verdict.  The  offence  was  a  petty 
misdemeanor,  and  cognizable  in  the  Court  of  a  Justice  of  the 
Peace.  The  statute  {The  Code,  §  90S)  confers  upon  the  Supe- 
rior and  Criminal  Courts  very  large  powers  of  amendment 
in  such  cases.  State  v.  Smith,  98  N.  C,  747;  State  v.  Crooke, 
91  N.  C,  539;  State  v.  Smith,  103  N.  C,  410;  State  v.  Sykes, 
104  N.  C,  694.  But  when  the  Court  allows  such  amend- 
ments after  verdict,  it  should  do  so  cautiously,  and  be  sure 
that  the  evidence  produced  on  the  trial  went  to  prove  the 
offence  in  every  material  aspect  of  it,  as  if  it  had  been  com- 
pletely charged  in  the  warrant.  There  should  be  evidence 
to  prove  the  offence  as  if  properly  and  sufficiently  charged 
at  the  time  of  the  trial.  Although  it  is  petty,  it  should  be 
fully  proven.  In  such  a  case,  if  such  evidence  was  not  pro- 
duced on  the  trial,  the  Court  should  set  the  verdict  aside  and 
grant  a  new  trial,  and  then  allow  proper  amendments,  to  the 
end  the  action  may  be  tried  upon  its  merits.     Regularly, 
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such  ameudments  should  be  made  before  trial,  and  thus 
possible  mistakes  may  be  avoided  and  prevented. 

In  this  case,  after  the  amendments  were  allowed,  the 
defendant  complained  and  contended,  that  no  evidence  was 
produced  on  the  trial  to  prove  the  offence  as  charged  by 
such  amendments.  It  does  not  appear  that  there  was.  As 
the  Court,  in  settling  the  case  for  this  Court,  does  not  state 
that  there  was,  it  must  be  taken  that  there  was  not,  because 
the  matter  was  directly  called  to  the  attention  of  the  Court; 
and  if  there  was  such  evidence,  it  should  have  set  it  forth, 
or,  at  all  events,  have  said  there  was  evidence. 

The  objection  that  the  supervisor  of  roads  was  not  duly 
appointed  seems  to  be  without  merit,  but  it  was  not  ground 
for  arresting  the  judgment,  if  it  had  been  well  founded. 
The  judgment  could  be  arrested  only  for  some  raatttr 
appearing  on  the  face  of  the  record,  or  that  failed  to  appear 
there  when  it  should  have  done  so. 

Error.  J^enire  de  novo. 


THE  STATE  v.  J.  B.  FAIN. 

EmbezzUmen  t — Indictmeni — Evidence. 

1.  An  aUegation  in  an  indictment  for  embezzlement  that  the  defendant 

**did  steal,  take,  carry  away"  the  property  alleged  to  hare  been 
embezzled,  is  surplusage,  and  wi]l  not  vitiate  an  indictment 
otherwise  sufficient. 

2.  The  description  of  the  property  embezzled,  as  "one  note  for  five 

dollars  in  money  of  the  value  of  five  dollars,"  is  sufiicientlj 
specific.     The  Code,  §§1020,  1188. 

8.  The  precise  value  of  the  property  alleged  to  have  been  embezzled  ia 
not  essential ;  it  is  sufficient  if  it  have  any  value. 
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4.  There  was  evidence  tending  to  prove  that  one  K.  placed  in  the  hands 
of  defendant  a  note  to  collect;  that  defendant  called  upon  the  payee, 
who  had  a  lease  upon  the  tract  of  land  claimed  by  defendant, 
aud  proposed  to  surrender  a  lease  for  the  note ;  that  this  propo- 
sition was  accepted  by  defendant,  and  the  note  was  surrendered 
and  destroyed ;  that  when  called  upon  to  account,  defendant 
denied  having  collected  anything,  and  stated  he  had  mislaid  the 
note  :  Held,  that  this  evidence  was  properly  submitted  to  the  jury, 
and,  if  believed,  warranted  a  verdict  of  guilty. 

Indictment  for  Embezzlement,  tried  before  Clarkj  J., 
at  Fall  Term,  1889,  of  the  Superior  Court  of  Cherokee 
County. 

The  indictment  charges  that  defendant  *'was  employed 
in  the  capacity  of  an  agent  to  one  H.  J.  Kisselburg,  and 
being  above  the  age  of  sixteen  years,  and  not  being 
apprenticed  to  said  Kisselburg,  and,  as  such  agent,  intrusted 
by  the  said  Kisselburg  to  receive  money  and  notes  for  him, 
the  said  Kisselburg,  and,  being  so  employed  and  trusted, 
the  said  J.  B.  Fain,  by  virtue  of  such  employment,  then  and 
there,  did  receive  and  take  into  his  possession  one  note  for 
the  payment  of  five  dollars,  and  of  the  value  of  live  dollars 
in  money,  being  lawful  money  of  the  United  States,  for  and 
on  account  of  the  said  Kisselburg,  his  said  employer,  and 
that  the  said  J.  B.  Fain  afterwards  *  *  *  fraudulently 
and  feloniously,  did  embezzle  and  make  way  with  the  said 
note  and  money  so  received  by  him  as  aforesaid.  And  so 
the  jurors  aforesaid  *  *  *  do  say  that  the  said  J.  B. 
Fain  did  then  and  there  *  *  *  feloniously  steal,  take 
and  carry  away  the  said  note  and  money  from  the  said 
Kisselburg,  his  said  employer,  for  whose  use  and  on  whose 
account  he,  the  said  J.  B.  Fain,  so  employed,  *  *  * 
received  the  same  and  took  the  same  into  his  possession,  the 
said  note  and  money  being,  at  the  time  of  the  committing 
of  the  felony  aforesaid,  the  property  (f  the  said  H.  J.  Kissel- 
burg," &c. 
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H.  J.  Kisselburtr,  for  the  State,  testified,  in  substance,  that 
he  placed  in  the  hands  of  the  defendant,  for  collection,  a 
note  for  $5,  signed  by  Perry  Allen ;  that  he  called  on  the 
defendant  for  the  note,  and  defendant  told  him  he  bad  not 
been  able  to  collect  it,  and  had  it  among  his  papers;  that 
learning  from  Allen  that  defendant  had  collected  the  note, 
he  again  called  on  him  for  it,  or  its  proceeds,  and  defendant 
told  him  he  had  collected  nothing  on  it  and  still  had  the  note, 
but  had  mislaid  it. 

Perry  Allen,  for  the  State,  testified  that  he  executed  the 
note  for  $5  to  Kisselburg;  that  he  had  a  lease  on  land 
belonging  to  the  defendant,  who  called  on  him  with  the  note 
for  collection;  that  by  an  arrangement  between  him  and 
the  defendant,  the  lease  was  surrendered  to  the  defendant 
in  consideration  of  the  note,  which  defendant  gave  up  to 
him  (Allen)  and  which  w^as  burned  in  his  (Allen's)  presence. 

One  Carter  testified,  for  the  State,  that  he  was  present  and 
saw  the  note  given  by  defendant  to  Allen  in  exchange  for 
the  lease,  and  it  was  burned  by  Allen. 

The  defendant  testified,  in  his  own  behalf,  that  Kissel- 
burg, when  he  gave  him  the  note  to  collect,  told  him  to  do 
the  best  he  could  with  it,  and  he  could  have  half  for  col- 
lecting it;  that  Allen  was  insolvent  and  had  a  lease  on  some 
of  his  land,  and  proposed  to  surrender  the  lease,  and  if  he 
(defendant)  could  make  anything  out  of  tlie  land  to  do  so 
and  pay  the  note;  that  the  offer  was  accepted,  but  that  he 
never  made  anything  off^  of  the  land,  and  did  not  surrender 
the  note,  but  has  lost  it;  that  at  the  time  referred  to  by  wit- 
nesses (Allen  and  Carter)  he  held  a  mortgage  on  two  steers 
of  Allen's,  and  did  give  the  mortgage  to  Allen ;  that  neither 
Allen  nor  Carter  could  read  or  write,  and  that  the  land  on 
which  the  lease  was,  had  not  been  cultivated  since. 

The  Court  charged  the  jury,  among  other  things,  that  if 
the  defendant  took  up  the  lease  under  an  agreement  to 
appropriate  any  profit  he  might  make  on  the  land,  surren- 
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dered  the  note  and  had  made  no  profit,  to  find  the  defendant 
not  guilty;  but  if  the  jury  should  find  that  the  defendant 
used  the  note  for  his  own  benefit,  by  using  it  to  relieve  his 
land  of  the  incumbrance  of  a  lease  on  it,  and  the  surrender 
of  the  lease  was  of  anv  value,  and  the  defendant  had  refused 
and  failed  to  account  to  Kisselburg  for  the  value  of  the 
benefit,  to  find  the  defendant  guilty;  that  if  the  relieving 
the  defendant's  land  of  the  lease  was  of  any  value  to  him 
(about  which  the  evidence  conflicted),  it  was  the  duty  of  the 
defendant  to  account,  as  he  would  have  failed  otherwise  to 
I)erform  his  trust,  and  he  would  be  guilty  of  embezzling  the 
note  and  converting  it  to  his  own  use  and  benefit;  but  if 
they  found  he  relieved  his  land  of  the  lease  in  exchange  for 
the  note,  but  such  relief  and  extinguishment  was  of  no  value, 
the  defendant  would  be  not  guilty,  but  in  such  a  state  of 
facts  it  would  not  be  necessary  to  find  that  the  lease  was  not 
worth  five  dollars;  that  if  it  was  of  any  value — even  five 
cents — and  the  defendant  procured  its  extinguishment  for 
his  own  benefit,  if  only  five  cents  in  value,  by  using  the  note, 
with  the  collection  of  which  he  had  been  entrusted,  for  his 
own  use  and  benefit,  and  had  denied  it  and  refused  to 
account  for  it,  and  the  jury  were  satisfied  of  that  beyond 
reasonable  doubt,  to  find  the  defendant  guilty. 

There  was  a  verdict  of  guilty.  Motion  for  a  new  trial, 
because  the  verdict  was  against  the  weight  of  the  testimony, 
and  because  the  Court  should  have  told  the  jury  that  there 
was  no  evidence  of  embezzlement.  There  was  also  a  motion 
in  arrest  of  judgment,  on  the  ground  that  no  indictable 
offence  was  charged  under  the  statute,  and  for  want  of  suf- 
ficient description  of  the  note,  there  being  no  evidence  that 
any  money  went  into  the  hands  of  defendant. 

These  motions  were  respectively  denied,  and  there  was 
judgment  and  appeal. 

The  AUoiifiey  General,  for  the  State. 
Mr.  J,  TV.  Cooper,  for  defendant. 
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Davis,  J. — after  stating  the  facts:  If  there  was  aoy  evi- 
dence reasonably  sufficient  to  go  the  jury,  its  weight,  as  has 
been  said  time  and  again,  is  a  question  with  which  this 
Court  has  nothing  to  do.  That  is  exclusively  within  the 
province  of  the  jury. 

The  evidence  on  behalf  of  the  State,  if  believed,  suf- 
ficiently established  the  facts  that  the  defendant  received 
the  note  executed  by  Perry  Allen  to  collect  for  Kisselburg; 
that  he  was  Kisselburg's  agent  to  collect;  that  he  surren- 
dered it  to  Perry  Allen  for  the  consideration  testified  to  bv 
Perry  Allen ;  that  it  was  destroyed  upon  being  so  surrendered; 
that,  when  called  on  1)y  Kisselburg  for  the  note,  or  its  pro- 
ceeds, defendant  said  he  had  not  been  able  to  collect  it,  but 
had  it  among  his  papers,  and,  when  called  on  again  for  it, 
he  said  he  had  collected  nothing  on  it,  and  still  had  it,  but 
had  mislaid  it.  These  facts  and  denials,  and  concealment,  if 
believed,  undoubtedly  constituted  evidence. 

They  were  denied  by  the  defendant  and  presented  ques- 
tions of  fact  for  the  jury. 

The  value  of  the  note,  if  it  had  any,  is  not  an  essential 
element  in  the  crime,  and  it  was  only  necessary  to  prove 
that  it  had  soTne  value. 

We  need  not  consider  whether  the  defendant,  by  agree- 
ment with  Kisselburg,  had  an  interest  in  what  might  be 
realized  on  the  note  or  not — that  was  a  question  of  fact,  and 
his  Honor's  charge  was,  in  this  respect,  all  that  the  defend- 
ant could  rightfully  ask.  If  the  facts  were  as  testified  to  by 
the  defendant,  under  the  charge  of  the  Court,  he  was  not 
guilt}',  but  if  they  were  as  testified  to  on  behalf  of  the  State, 
he  was  guilty,  and  the  verdict  was  with  the  State.  There 
was  no  error  in  the  refusal  of  the  Court  to  instruct  the  jury 
that  there  was  no  evidence,  or  in  the  instruction  given. 

The  defendant  moved  in  arrest  of  judgment  upon  the 
ground  that  no  indictable  offence  was  charged,  etc. 
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Embezzlement  is  not  a  common-law  crime,  but  depends 
entirely  upon  statute.  By  section  1014  of  The  Code,  it  is 
enacted  that:  "  If  any. oflScer,  agent  *  *  *  of  any  corpora- 
tion, person  or  copartnership  (except  apprentices  and  other 
persons  under  sixteen  years  of  age),  shall  embezzle  or  fraudu- 
lently convert  to  his  own  use,  or  shall  take,  make  way  with 
or  secrete,  with  intent  to  embezzle  or  fraudulently  convert 
to  his  own  use  any  money,  goods  or  other  chattels,  bank-note 
*  *  '  *  or  other  valuable  security  whatsoever,  belonging  to 
any  other  person  or  corporation,  which  shall  have  come  into 
his  possession  or  under  his  care,  he  shall  be  guilty  of  felony 
and  punished  as  in  cases  of  larceny."  By  section  1020, 
which  was  in  the  original  act  of  1871-72  a  part  of  section 
1014,  it  is  enacted  that:  "In  indictments  for  embezzlement, 
except  when  the  offence  shall  relate  to  a  chattel,  it  shall  be 
sufficient  to  allege  the  embezzlement  to  be  of  monej',  with- 
out specifying  any  particular  coin  or  valuable  security;  and 
such  allegation,  so  far  as  regards  the  description  of  the  prop- 
erty, shall  be  sustained,  if  the  offender  shall  be  proved  to 
ha\e  embezzled  any  amount,  although  the  particular  species 
of  coin  or  valuable  security  of  which  such  amount  was  com- 
posed shall  not  be  proved." 

By  section  1183  it  is  sufficient  if  the  indictment  express 
the  "charge  against  the  defendant  in  a  plain, intelligible  and 
explicit  manner"  and  "sufficient  matter  appears  to  enable 
the  Court  to  proceed  to  judgment." 

The  indictment  sufficiently  charges  the  fiduciary  relation — 
that  the  defendant,  by  virtue  thereof,  received  one  note  of 
the  value  of  $6  in  money,  for  and  on  account  of  his  employer, 
and  that  he  fraudulently  embezzled  and  made  way  with  the 
note  and  money  received  by  him,  and,  as  we  have  seen, 
under  section  1020  of  The  Code,  it  is  sufficient  to  allege  "the 
embezzlement  to  be  of  money,  without  specifying  any  par- 
ticular coin  or  valuable  securitv." 
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There  is  unnecessary  surplusage  in  the  indictment,  but 
the  charge  of  embezzlement  is  sufficiently  made,  and  is  not 
vitiated  by  the  needlessly  added  charge  that  the  defendant 
"did  steal,  take  and  carry  away,"  etc.    State  v.  Lanier^  8 
N.  C,  517. 

There  is  no  error.  Judgment  aflSrmed. 


*  THE  STATE  v.  JOHN  B.  STEELE. 

Inn-krrprrs — Municipal  Ordinances — Rea.'ionahh'  Ii(gvhliioui'— 
AiisavI(, 

1.  Where  an  inn-keeper  made  a  regulation  that  **no  livery-man.  or 
agent  of  any  transportation  or  baggage  company,  no  washer- 
woman or  sewing- woman  not  connected  with  the  house,  or  loafer, 
or  lounger,  or  objectionable  person,  will  be  allowed  in  the  hotel," 
and  gave  notice  to  the  agent  of  a  livery-stable,  who  had  previously 
been  in  the  habit  of  *'  drumming  "  for  custom  at  his  hotel,  not  to 
come  upon  the  hotel  premises  again:  Held,  that  the  inn  keeper 
had  a  right  to  expel  said  agent  from  the  hotel  without  using 
unnecessary  force,  if  he  entered  it  after  such  notice  and  engaged 
in  drumming  for  custom,  although  at  the  time  the  hotel-keeper 
had  made  an  arrangement  with  another  keeper  of  a  livery-staMe. 
by  which  the  former  should  receive  ten  jper  centum  of  the  proceeds 
of  the  business  derived  from  the  guests  of  the  hotel,  and  notwith- 
standing the  further  fact  that  a  third  livery-man,  representing 
his  own  stable,  and  who  had  received  a  similar  notice,  was  actoilly 
in  the  hotel  at  the  time  of  the  expulsion,  and  had  been  soliciting 
patronage  for  his  business  among  the  guests,  but  was  not  shown 
to  have  had  actual  license  from  the  inn-keeper  to  approach  the 
guests. 


♦Head-notes  by  Avery,  J. 


FEBRUARY  TERM,  1890.  767 


State  i\  Steele. 


2.  Oueflts  of  a  hotel,  and  travelers,  or  other  persons  entering  it  with  the 

bona  fide  intent  of  becoming  guests,  cannot  be  lawfully  prevented 
from  going  in,  or  be  put  out,  by  force,  after  entrance,  provided 
they  are  able  to  pay  the  charges  and  tender  the  monev  necessary 
for  that  purpose,  if  requested  by  the  landlord,  unless  they  be  per- 
sons of  bad  or  suspicious  character  or  of  vulgar  habits,  or  so  objec- 
tionable to  the  patrons  of  the  house,  on  account  of  the  race  to 
which  they  belong,  that  it  would  injure  the  business  to  admit 
them  to  all  portions  of  the  house,  or  unless  they  attempt  to  take 
advantage  of  the  freedom  of  the  hotel  to  injure  the  landlord*s 
chances  of  profit,  derived  either  from  his  inn  or  any  other  business 
incidental  to  or  connected  with  its  management  and  constituting 
a  part  of  the  provision  for  the  wants  or  pleasures  of  his  piCtrons. 

3.  When  persons,  unobjectionable  on  account  of  character  or  race,  enter 

a  hotel,  not  as  guests,  but  intent  on  pleasure  or  profit  to  be  derived 
from  intercourse  with  its  inmates,  they  are  there  not  of  right,  but 
under  an  implied  license  that  the  landlord  may  revoke  at  any 
time. 

4.  Regulations,  Fuch  as  those  made  by  the  Battery  Park  Hotel,  of  which 

the  defendant  w,as  the  manager,  are  reasonable,  and  any  person 
violating  them  may  be  expelled,  after  notice  to  desist  from  vio- 
lating them,  if  it  be  done  without  using  excessive  force. 

5.  An  innkeeper  has  the  right  to  establish  a  livery-stable  in  connection 

with  his  hotel  as  he  can  a  barber-shop,  a  news-stand,  or  a  laundry; 
or  he  may  contract  with  the  proprietor  of  a  livery-stable  in  the 
vicinity  to  secure  for  the  latter,  as  far  as  he  legitimately  can,  the 
patronage  of  his  guests  for  a  per  centum  of  the  proceeds  of  profits 
derived  by  the  owner  of  such  vehicles  and  horses  from  dealing 
with  the  patrons  of  the  public  house':  and  where  he  enters  into 
such  contract,  he  may,  after  notice,  enforce  such  a  regulation  as 
that  made  by  the  Battery  Park  Hotel,  by  expelling  the  agents  or 
representatives  of  livery-stables  who  enter  to  solicit  the  patronage 
of  guests:  or  where  such  agent  persists  in  visiting  the  hotel  for 
that  purpose  after  notice  to  desist,  the  landlord  may  expel  him 
without  excessive  force,  if  he  refuse  to  leave,  and  may  eject  him, 
even  though  he  enter  for  a  lawful  purpose,  if  he  does  not  disclose 
his  true  intent,  when  recjuested  to  leave,  or  whatever  may  have 
been  his  purpose,  if  he  has  in  fact  engaged  in  soliciting  the  pat- 
ronage of  the  guests. 

6.  The  rule  is,  that  the  proprietor  of  a  public  house  has  a  right  to  request 

a  person  who  visits  it  not  as  a  guest  or  on  business  with  guests, 
to  depart,  and  if  he  refuse  the  inn-keeper  may  expel  him,  and  if 
he  do  not  use  excessive  force,  may  justify  on  a  prosecution  for 
assault  and  battery  in  removing  him. 
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7.  If  the  prosecutor  went  into  the  hotel  at  the  request  of  aguest^and 

for  the  purpose  of  conferring  with  the  latter  on  business,  Blill  if, 
while  in  the  hotel,  he  engaged  in  **  drumming  "  for  his  employer, 
after  notice  to  desist  from  it,  the  defendant  might  expel  him  in 
the  same  way;  and  if  the  prosecutor,  having  entered  to  see  a 
guest,  did  not  then  solicit  business  from  the  patrons  of  the  hotel, 
but  had  done  so  previously,  the  defendant,  seeing  him  there,  had 
the  right  to  use  sufficient  force  to  eject  him,  unless  he  explained, 
when  requested  to  leave,  what  his  real  intent  was.  The  guest,  br 
sending  for  a  hackman  or  carriage-driver,  could  not  delegate  to 
him  the  right  to  do  an  act  for  which  even  the  guest  himself  might 
be  lawfully  put  out  of  the  hotel. 

8.  If  it  be  admitted  that  the  rule  laid  down  in  Markham  y.  Broicnis 

correct,  our  case  comes  under  the  exception  in  that  case,  becaose 
it  appears  that  the  conduct  of  the  prosecutor  was  calculated  to 
injure  the  business  of  the  hotel  by  diminishing  its  profits  derived 
from  the  contract  made  with  the  keeper  of  the  other  11  very-stable. 

9.  The  defendant,  as  manager  of  the  hotel,  could  make  a  valid  contract 

for  a  valuable  consideration  with  Sevier  to  give  him  the  exclasive 
privilege  of  remaining  in  the  house  and  soliciting  patronage  from 
the  guests  in  any  business  that  grew  out  of  providing  for  the 
comfort  or  pleasure  of  the  patrons  of  the  house.  The  proprietor 
might  contract  for  a  per  centum  of  the  amount  realized  frcm  do- 
ing a  livery  business  with  the  guests,  and  expel,  without  exces- 
sive force,  the  agents  of  rival  establishments  who,  after  notice  to 
desist,  persisted  in  soliciting  business  from  the  guests,  on  the 
ground  that  they  were  entering  his  inn  to  injure  him  in  his  busi- 
ness connected  with  the  hotel. 

10.  The  proprietor  could  permit  S.,  who  contracted  to  pay  the  hotel  ten 

per  cenivm  of  the  proceeds  of  his  business  with  the  guests,  to 
remain,  or  omit  to  order  C,  a  liveryman  who  had  received  a 
notice  similar  to  that  sent  to  the  prosecutor,  to  leave,  and  expel 
the  prosecutor  without  violating  the  constitutional  inbibition 
against  monopolies. 

This  was  a  criminal  action,  tried  before  Moore,  /,at  the 
October  Term,  1889,  of  the  Criminal  Court  of  Buncombe 
Count}',  on  an  appeal  from  a  Court  of  a  Justice  of  the  Peace 
of  said  county. 

Joseph  Weaver,  the  prosecutor,  swore  that  a  Mr.  Dawson, 
who  was  a  guest  at  the  Battery  Park  Hotel,  in  the  city  of 
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Asheville,  called  to  him  to  supply  him  some  horses  from  a 
livery-stable  in  the  city  of  Asheville,  with  which  stable  the 
witness  was  connected  as  the  agent  of  the  manager  and 
owners  thereof;  that  because  of  this,  he  went  up  on  the 
porch  of  the  hotel,  when  the  defendant,  who  was  the  man- 
ager of  the  hotel,  came  up  to  him  and  asked  him  to  get  oS; 
the  witness  replied,  "All  right,  sir,"  and  then  started  off,  but 
before  he  could  get  off,  the  defendant  pushed  him,  and  he 
would  have  fallen  and  been  hurt  had  he  not  caught  on  the 
railing  Witness  stated,  on  his  cross-examination,  that  he 
did  not  know  whether  the  defendant  knew  he  was  drum- 
ming for  a  livery-stable  or  not;  that  the  defendant  had  noti- 
fied him  in  writing,  previous  to  that  time,  not  to  go  on  the 
grounds  of  the  hotel;  that  defendant  told  him  before  that 
day  to  go  on  the  back  side  of  the  hotel  when  he  had  livery 
business  to  transact  with  the  guests  of  the  hotel,  to  a  place 
designated  for  livery-men  to  conduct  such  business;  that  he 
had  been  notified  by  the  defendant  to  keep  off  the  porch 
before  that  day ;  that  on  that  day  he  was  standing  on  the 
steps  of  the  hotel  porch;  that  the  defendant  did  not  give 
him  time  to  get  off;  that  the  defendant  was  within  tw^o  feet  of 
him  when  he  said,  **  Get  off  of  here,"  and  that  before  he  could 
get  off  the  defendant  pushed  him  off,  as  he  above  described ; 
that  defendant  pushed  him  after  he  was  dow^n  off  the  steps, 
where  he  was  permitted  to  stay. 

The  defendant  introduced  in  evidence  the  rules  and  regu- 
lations of  the  hotel,  which  were  printed  on  a  heavy  piece  of 
card-board. 

The  defendant  being  introduced  to  testify  in  his  own  be- 
half, said  he  was  the  manager  of  the  Battery  Park  Hotel 
and  its  business;  that  the  prosecutor,  on  the  day  of  the 
alleged  assault,  was  on  the  porch  of  the  hotel  interfering  with 
parties  working  on  the  hotel;  that  he  told  the  prosecutor  to 
go  away  and  go  off  the  porch,  and  that  he  might  stay  at  tlie 
place  designated  for  livery-men ;  the  prosecutor  was  a  livery- 
106-49 
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man ;  that  he  kept  two  persons  to  receive  orders  for  all 
livery-men  from  said  place  so  designated  from  guests  at 
the  hotel,  and  that  it  was  the  duty  of  these  two  persons 
to  transact  all  business  between  the  guests  of  the  hotel 
and  livery-men,  and  that  he  made  no  charge  against 
livery-men  or  anyone  else  on  account  of  the  services  of 
such  persons;  that  the  prosecutor  knew  of  this  rule  and 
regulation  of  the  hotel,  and  was  on  the  porch  in  violation  of 
the  rule;  that  he  told  him  to  go  away  and  he  did  not  go; 
that  he  then  put  his  hands  gently  on  the  prosecutor  and 
pushed  him  gently  down  the  steps  off  the  porch:  that  he 
only  used  such  force  as  was  necessary  to  (»ut  the  prosecutor 
off  the  porch;  that  he  used  no  violence  whatever. 

Witness  further  testified  that  the  prosecutor  constantly 
came  into  the  hotel  and  would  "hang  around;"  that  lie 
would  go  on  the  porch  and  hang  around  there,  spitting 
tobacco  juice  around  on  the  floor  and  on  the  railing  of  the 
porch;  that  on  the  morning  of  the  difficulty,  the  prosecutor 
had  a  stick  under  his  arm;  that  it  was  the  duty  of  the  wit- 
ness, under  the  rules  of  the  hotel,  to  keep  all  livery-men  out 
of  the  hotel. 

On  cross-examination,  the  witness  testified  that  he  had 
told  Weaver  and  other  livery-men  not  to  come  there;  that 
be  saw  the  prosecutor  spitting  on  the  floor;  that  he  had 
some  time  before  that  made  a  contract  with  one  Sevier,  a 
liveryman,  to  do  the  livery  business  for  the  hotel,  and  that 
Sevier  was  to  pay  him  ten  per  cent,  of  the  proceeds  of  the 
business;  that  he  had  thrown  up  the  contract  with  Sevier  by 
order  of  Col.  Coxe,  the  owner  of  the  hotel ;  that  he  heard 
the  prosecutor  drumming  that  morning;  that  he  was  talk- 
ing about  horses  and  carriages,  and  was  talking  loud ;  that 
Mr.  Sevier  and  all  other  persons  in  the  livery  business  could 
get  orders  to  and  from  the  guests  of  the  hotel ;  that  he  had 
never  seen  the  prosecutor  drunk ;  that  he  does  not  know  for 
certain  that  Sevier  is  now,  and  was  then,  paying  ten  per 
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cent,  of  the  proceeds  of  the  livery  business  of  the  hotel  to 
Col.  Coxe. 

The  defendant  then  prepensed  to  offer  in  evidence  two 
ordinances  of  the  Citv  of  Asheville,  as  follows: 

"Sec.  681.  Any  porter  who  shall  enter  the  general  pas- 
senger depot,  or  any  passenger  depot  in  this  city  for  any 
hotel  or  boarding-house,  or  eating-house  without  the  con- 
sent of  the  railroad  authorities  in  charge  of  such  depot,  shall 
upon  conviction,  be  fined  five  dollars. 

**Sbc.  682.  If  any  person  or  i>ersons  shall  enter  any  pas- 
senger depot,  hotel,  boarding-house,  or  other  place  of  busi- 
ness, and  violate  the  rules  thereof,  or  hinder  or  obstruct  the 
business  therein,  naay  be  ordered  out  by  the  person  in 
charge,  and,  upon  refusal  to  go,  shall  be  punished  as  pro- 
vided in  the  preceding  section,  provided  said  rules  shall  be 
reasonable,  and  shall  have  been  approved  by  the  Mayor 
and  Board  of  Aldermen." 

The  defendant  then  offered  in  evidence  other  ordinances 
of  the  city  of  Asheville,  for  the.  purpose  of  showing  that  the 
rules  of  the  hotel  had,  by  an  ordinance  of  the  said  city, 
been  duly  approved.  The  Solicitor  for  the  State  objected 
to  the  introduction  of  these  ordinances.  The  objection  was 
sustained  by  the  Court,  and  the  defendant  excepted. 

Henry  Nettles  was  then  introduced  by  the  defendant,  and 
swore  that  he  was  employed  at  the  Battery  Park  Hotel;  that 
it  was  his  duty  to  announce  carriages  when  ready,  to  take 
orders  from  guests  of  the  hotel,  and  to  send  orders  to  any 
livery-stable  in  town  desired  by  the  guests,  and  to  take 
orders  to  and  from  livery-men  at  places  designated  for  them 
by  the  hotel  authorities;  that  a  Mr.  Reynolds  was  also 
employed  for  the  same  purpose;  that  he  had  seen  the  prose- 
cutor there;  had  seen  him  often  spitting  tobacco  juice  on 
the  floor  and  drumming  among  the  guests;  that  he  had 
seen  him  when  pretty  full  of  liquor  at  the  hotel,  but  not 
down  drunk ;  that  he  saw  the  difficulty  between  the  defend- 
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ant  and  the  prosecutor;  that  he  had  collected  bills  for  the 
prosecutor  from  guests  of  the  hotel;  that  when  he  was 
asked  by  a  guest  to  order  a  carriage,  that  he  would  ask  what 
stable  he  wanted  it  from,  and  if  no  particular  stable  was 
mentioned,  he  would  give  it  to  the  one  he  (witness)  wanted 
to  have  it. 

In  reply,  the  State  introduced  one  H.  S.  Loomis,  who 
swore  that  he  was  the  room  and  bill  clerk  at  the  Battery 
Park  Hotel ;  that  the  written  contract  between  Sevier  and 
the  defendant,  as  to  the  livery  business  of  the  hotel,  had 
been  destroyed,  but  the  agreement  was  still  in  force,  the 
only  difference  in  the  terms  being  that,  under  contract 
originally,  he  collected  the  money,  while  now  Sevier  collected 
it;  that  he  knows  the  hotel  gets  ten  per  cent,  of  the  pro- 
ceeds of  the  business  done  by  Sevier,  and  not  of  the  busi- 
ness done  by  other  livery-men. 

/  E.  C.  Chambers  swore  that  he  was  a  livery-man,  doing 
business  in  the  city  of  Asheville;  that  he  had  received  the 
same  notice  received  by  the  prosecutor;  that  he  drummed 
at  the  hotel  among  the  guests  for  custom  since  he  had 
received  the  notice,  and  that  he  had  not  been  put  out  of  the 
hotel,  or  ordered  to  leave;  that  he  had  also  had  a  man 
employed  to  drum  for  him  since  the  notice  had  been  given 
him. 

The  Court  gave  the  following  instructions  (only  those 
parts  of  the  charge  material  to  the  exceptions  are  set  out): 

"It  being  admitted  by  both  the  State  and  the  defendant 
that  the  premises  from  which  the  defendant  put  the  prose- 
cutor, in  this  case,  were  those  of  a  public  inn  or  hotel,  and 
that  the  defendant  was  at  the  time  the  manager  thereof  and 
in  control  of  the  same.  The  Court  charges  j^ou  that  it  was 
the  duty  of  defendant,  and  the  law  devolved  it  upon  him, 
to  prescribe  such  reasonable  rules  and  regulations  as  were 
necessary  to  the  comfort  of  his  guests,  to  secure  quiet  and 
good  order,  and  to  procure  the  exclusion  from  the  hotel  of 
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disorderly-  persons,  and  such,  as  by  their  conduct,  manner 
and  habits  or  business  are  nuisances  and  an  annoyance  and 
discomfort  to  the  guests  of  the  hotel.  It  was  also  the  duty  of 
the  defendant  to  his  guests,  and  he  had  the  right,  to  prevent 
all  such  persons  coming  into  the  hotel,  and  after  they  should 
come  into  the  hotel,  or  upon  the  porch  thereof,  to  order  them 
to  go  away,  and,  upon  a  refusal  to  go,  to  put  his  hands  gently 
upon  them  and  gently  remove  them,  and,  in  the  event  of 
resistance,  to  use  such  force  as  would  be  necessarv  to  remove 
them. 

"The  questions,  then,  for  consideration  and  determina- 
tion, are:  1.  Did  the  prosecutor  have  the  right  to  go  to  the 
Batterv  Park  Hotel  to  transact  the  business  of  his  em  plover — 
that  of  a  livery-man — with  the  guests  of  the  hotel?  2.  If  he 
did  have  such  right,  did  he  so  conduct  and  demean  himself 
while  there  as  to  forfeit  his  right  to  be  there?  3.  If  he  had 
no  right  to  go  to  the  hotel  to  transact  his  business  as  a 
livery-man,  or  if,  while  there,  having  such  right  to  go  and 
to  be  there,  he  so  conducted  himself  as  to  forfeit  such  right, 
did  the  defendant  use  only  such  force  as  the  law  permitted 
him  to  use  in  removing  the  prosecutor,  or  was  the  force 
excessive  and  unlawful? 

"The  Court  charges  you  that,  if  you  shall  find  from  the 
evidence  that  others  engaged  in  the  same  business  as  the 
prosecutor  were  permitted  by  the  defendant  to  go  to  the  Bat- 
tery Park  Hotel  for  the  same  purpose  for  which  the  prose- 
cutor went  there — that  is,  to  secure  and  transact  business  for 
his  employer's  livery-stable, — then  the  prosecutor  had  also 
the  right  to  go  there  for  that  purpose,  at  reasonable  times, 
and  to  remain  there  a  reasonable  length  of  time  for  the 
transaction  of  such  business;  and  it  would  not  matter  that 
the  rules  of  the  hotel  forbade  his  entering  the  premises  of 
the  hotel  for  that  purpose,  or  that  he  had  been  previously 
forbidden,  in  writing,  to  come  upon  the  premises  of  the 
hotel,  nor  would  it  matter  that  the  defendant  had  designated 
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a  place  at  the  back  of  the  hotel  where  livery-men  could  trans- 
act their  livery  business  with  the  guests  of  the  hotel  through 
the  servants  and  employees  of  the  hotel,  even  though  the 
prosecutor  knew  of  such  place  being  so  designated.  He 
would  not,  however,  have  the  right  to  go  there  at  all  times, 
nor  would  he  have  the  right  to  remain  there  all  the  time,  or 
an  unreasonable  length  of  time,  for  the  transaction  of  such 
business,  against  the  will  of  the  owner  or  manager. 

"  If  the  jury  shall  find  from  the  evidence,  under  the  charge 
of  the  Court,  thtit  the  defendant  permitted  others  engaged 
in  the  same  business  as  the  defendant,  to-wit,  the  livery  busi- 
ness, to  go  to  the  hotel  to  transact  such  business,  and  that 
other  persons  did  go  there,  and  there  transact  such  business, 
although  the  prosecutor  would  then  have  the  same  rights  at 
the  hotel  as  such  other  person,  yet,  if  while  at  the  hotel  the 
prosecutor  so  demeaned  himself,  by  becoming  intoxicated, 
by  spitting  tobacco  juice  on  the  floor,  loud  and  boisterous 
talking,  cursing,  swearing,  and  other  conduct,  as  to  become 
a  nuisance,  an  annoyance  and  discomfort  to  the  guests  and 
officers  of  the  hotel;  or  if  he  went  there  at  an  unreasonable 
time  for  the  transaction  of  such  business,  or  remained  there 
an  unreasonable  length  of  time  for  the  transaction  of  such 
business,  against  the  will  of  the  defendant,  he  lost  all  right 
to  be  at  the  hotel  for  any  purpose,  and  it  became  lie  duty 
and  right  of  the  defendant  to  order  him  away,  and  upon 
his  refusal  to  go,  to  first  put  his  hands  gently  upon  hira  and 
gently  put  him  away,  and  in  the  event  of  resistance,  to  use 
such  force  as  would  be  necessary  to  eject  him. 

"  The  defendant  would,  in  no  event,  have  the  right  to  use 
excessive  force  in  putting  the  prosecutor  off*  the  porch  and 
steps  of  the  hotel." 

The  defendant  excepted  to  the  charge  of  the  Court  as  fol- 
lows: 

1.  The  Court  erred  in  submitting  the  question  to  the  jury, 
as  to  whether  or  not  the  rules  and  regulations  adopted  by 
the  Battery  Park  Hotel  were  reasonable  and  proper. 
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2.  That  the  Court  erred  in  submitting  the  question  to  the 
jury,  as  to  whether  or  not  other  persons  engaged  in  the  same 
business  as  the  prosecutor  were  permitted  by  the  defendant 
to  go  to  the  hotel  for  the  purpose  of  carrying  on  this  busi- 
ness, for  that  there  was  no  evidence  that  the  defendant  per- 
mitted or  allowed  such  to  be  done. 

3.  That  the  Court  erred  in  the  following  instructions  given 
to  the  jury :  "  If  you  shall  find  from  the  evidence  that  others 
engaged  in  the  same  business  as  the  prosecutor  were  permit- 
ted by  the  defendant  to  go  to  the  Battery  Park  Hotel  for 
the  same  purpose  for  which  the  prosecutor  went  there — that 
is,  to  secure  and  transact  business  for  his  employer's  livery- 
stable — then  the  prosecutor  had  also  the  right  to  go  there 
for  that  purpose  at  reasonable  times,  and  to  remain  there  a 
reasonable  length  of  time  for  the  transaction  of  such  busi- 
ness; and  it  would  not  matter  that  the  rules  of  the  hotel 
forbade  his  entering  the  premises  of  the  hotel  for  that  pur- 
pose, or  that  he  had  been  previously  forbidden,  in  writing, 
to  come  upon  the  premises  of  the  hotel." 

4.  That  the  Court  erred  in  the  following  instructions  given 
to  the  jury:  **  Nor  would  it  matter  that  the  defendant  had 
designated  a  place  at  the  back  of  the  hotel  where  livery-men 
could  transact  their  livery  business  with  the  guests  of  the 
hotel  through  the  servants  and  employees  of  the  hotel,  even 
though  theprosecutor  knew  of  such  place  bein^  so  designated." 

At  the  meeting  of  the  Board  of  Aldermen  of  the  city  of 
Asheville,  on  the  IGth  day  of  August,  1889,  the  following 
was  adopted : 

'*  It  was  moved  and  seconded,  that  the  following  rules  for 
the  regulation  and  government  of  the  Battery  Park  Hotel 
be  approved  by  the  Board : 

"  No  livery  man  or  agent  of  any  transjiortation  or  baggage 
company,  no  washer-woman  or  sewing- woman  not  connected 
with  the  house,  or  loafer  or  lounger,  or  objectionable  person, 
will  be  allowed  in  the  hotel." 
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There  was  a  verdict  against  the  defendant,  and  he,  having 
excepted,  appealed. 

The  Attorney  General  and  Mr.  G.  A.  Shuford,  for  the  State, 
Messrs.  D.  Schencky  H.  A.  Gndger,  J.  B.  Batchelor  and  Joh\ 
DevtreiiXj  Jr.^  for  defendant. 

Avery,  J. — after  stating  the  facts:  It  was  formerly  held 
by  the  Courts  of  England  that  where  an  inn-keeper  alhired 
travelers  to  his  tavern  by  holding  himself  out  to  the  public 
as  ready  to  entertain  them,  and  then  refused  to  receive  them 
into  his  house  when  he  had  room  to  accommodate  them,  and 
after  they  had  tendered  the  money  to  pay  their  bills,  he  was 
liable  to  indictment.  But  this  doctrine  (says  Bishop,  Vol.  I, 
§  532,  Cr.  Law)  has  little  practical  eflfect  at  this  time,  being 
rather  a  relic  of  the  past  than  a  living  thing  of  the  present 
Rex  V.  LeweUyny  12  Mod.  Rep.,  445.  In  a  diclum  in  Stakw 
MatheivSy  2  Dev.  &  Bat.,  424,  this  old  principle  was  staled 
with  some  qualification,  viz.,  "  that  all  and  every  one  of  the 
citizens  have  a  right  to  demand  entertainment  of  a  public 
inn-keeper,  if  they  behave  themselves  and  are  willing  and 
able  to  pay  for  their  fare;  and  as  all  have  a  right  to  go  there 
and  be  entertained,  thev  are  not  to  be  annoved  there  bv 
disorder,  and  if  the  inn-keeper  permits  it  he  is  subject  to  be 
indicted  for  a  nuisance."  Rommel  v.  Schonbackery  127  Penn. 
St.  Rep.,  579.  The  duty  and  legal  obligation  resting  upon 
the  landlord  is  to  admit  only  such  guests  as  demand  accom- 
modation, and  he  has  the  right  to  refuse  to  allow  even  trav- 
elers w^ho  are  manifestly  so  filthy,  drunken  or  profane  as  to 
prove  disagreeable  to  others  who  are  inmate.*,  and  thereby  to 
injure  the  reputation  of  his  house,  to  enter  his  inn  for  food 
or  shelter,  though  they  may  be  abundantly  able  to  pay  his 
charges.  2  Wharton  Cr.  Law,  §1587;  Recks  v.  Rymfr,  13 
Cox  Cr.  Law,  378.  The  right  to  demand  admission  to  the 
hotel  is  confined  to  persons  who  sustain  the  relation  of  guests, 
and  does  not  extend  to  every  individual  who  invades  the 
premises,  not  in  response  to  the  invitation  given  by  the 
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keeper  to  the  public,  but  in  order  to  gratify  his  curiosity  by 
seeing,  or  his  cupidity  by  trading  with,  patrons  who  are 
under  the  protection  of  the  proprietor.  Wharton  C.  L.,  §  625. 
The  landlord  is  not  only  under  no  obligation  to  admit,  but 
he  has  the  power  to  prohibit  the  entrance  of  any  person 
or  class  of  persons  into  his  house  for  the  purpose  of  plying 
his  guests  with  solicitations  for  patronage  in  their  business, 
and  especially  is  this  true  when  the  very  nature  of  the  busi- 
ness is  such  that  human  experience  would  lead  us  to  expect 
the  competing  drummers,  in  the  heat  of  excitement,  not 
only  to  trouble  the  guests  by  earnest  and  continued  ap- 
proaches, but  by  their  noise,  or  even  strife.  The  guest  has 
a  positive  right  to  demand  of  the  host  such  protection  as 
will  exempt  him  from  annoyance  by  p)ersons  who  intrude 
upon  him,  without  invitation  and  without  welcome,  and 
subject  him  to  torture  by  a  display  of  their  wares  or  books, 
or  a  recommendation  of  their  nostrums  or  business.  That 
learned  and  accomplished  jurist.  Chief  Justice  Shaw,  deliv- 
ering the  ojnnion  in  Commorrwealth  v  Power,  7  Mete,  600, 
said  :  "An  owner  of  a  steamboat  or  railroad,  in  this  respect, 
is  in  a  condition  somewhat  similar  to  that  of  an  inn-keeper, 
whose  premises  are  open  to  all  guests;  yet,  he  is  not  only 
emj)owered,  but  he  is  bound  so  to  regulate  his  house  as  well 
with  regard  to  the  peace  and  comfort  of  his  guests  who  there 
seek  repose  as  to  the  peace  and  quiet  of  the  vicinity,  and  to 
repress  and  prohibit  all  disorderly  conduct  therein;  and,  of 
course,  he  has  a  right  and  is  bound  to  exclude  from  his 
premises  all  disorderly  persons  and  all  persons  not  conform- 
ing to  regulations  necessary  and  proper  to  secure  such  quiet 
and  good  order."  This  principle  was  stated  as  an  established 
cue,  and  used  by  the  Court  as  an  argument  to  sustain,  by 
analogy,  its  ruling,  announced  in  a  subsequent  portion  of 
the  opinion,  that  a  railroad  company  had  a  right,  by  its 
regulations,  to  exclude  from  its  depot  and  cars,  at  any  sta- 
tion, persons  who  visited  them  for  the  purpose  of  soliciting 
passengers  to  stop  at  particular  hotels;  and  one  of  the  reasons 
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given  for  holding  the  regulation  reasonable  was,  that  where 
the  agents  urged  the  claims  of  their  respective  hotels  "with 
earnestness  and^  importunity,  it  was  an  annoyance  to  passen- 
gers." The  doctrine  is  there  laid  down,  too,  that  persons 
other  than  passengers  privia  facie  have  the  right  to  enter  the 
depot  of  a  railroad  company  as  others  besides  guests  may  go 
into  hotels  without  making  themselves  trespassers,  because, 
in  both  instances,  there  is  an  implied  license  given  to  the 
public  to  enter;  but  such  licenses,  in  their  nature,  are  revoca- 

• 

ble,  except  in  the  one  case  as  to  passengers,  and  in  the  other 
as  to  guests,  who  have  the  right  to  enter  the  train,  ticket- 
office  or  hotel,  as  the  case  may  be,  if  they  are  sober, 
orderly  and  able  to  pay  for  transportation  or  fare.  The 
Court  went  further  in  that  case  and  held  that  in  en- 
forcing the  reasonable  regulation  against  drummers  for 
hotels  at  the  depot,  the  servants  of  the  railway  company 
were  not  guilty  of  an  assault  for  expelling  by  force,  not 
excessive,  a  person  who  had  repeatedly  violated  the  regula- 
tion by  going  upon  the  platform  and  soliciting  for  a  hotel, 
though,  on  the  particular  occasion  when  he  was  ejected 
from  it,  he  had  a  ticket  and  intended  to  take  the  train  des- 
tined for  another  town,  but  failed  to  disclose  to  such  ser- 
vants the  fact  that  he  entered  for  ''another  purpose,  when  it 
was  in  his  power  to  do  so."  Were  we  to  follow  the  analogy 
to  which  the  principle  laid  down  in  that  case  would  lead, 
an  inn-keeper  could  not  only  make  and  enforce  a  regula- 
tion forbidding  persons  to  come  on  his  premises  for  the  pur- 
pose of  soliciting  his  guests  to  patronize  the  livery-stables 
that  they  might  represent,  but  he  might,  in  enforcing  the 
rule  against  one,  who  had  previously  violated  it  after  notice 
that  he  should  not  do  so,  put  such  person  off  his  premises, 
without  excessive  force,  though,  at  the  particular  time  the 
person  had  entered  with  the  Uma  fide  intent  to  become  a 
guest  at  the  hotel,  but  failed  to  announce  his  purpose,  or, 
under  the  same  principle,  he  might  expel  by  force  one  who 
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becomes  a  guest  and  takes  advantage  of  his  situation  to  sub- 
ject other  inmates  of  the  house  to  the  annoyance  of  drum- 
ming for  such  establishments.  Tlie  same  distinction  is 
drawn  between  guests  and  others  who  enter  a  hotel  intent 
on  business  or  pleasure  by  the  Courts  of  Pennsylvania.  In 
Com.  V.  Mitchell,  1  Phil.  (Pa.).  63,  and  Com.  v.  Mitchell,  2 
Pars.  (Pa.)  Sel.  Cases,  431,  it  was  held  that  an  inn-keeper  is 
bound  to  receive  and  furnish  food  and  lodging  for  all  who 
enter  his  hotel  as  guests  and  tender  him  a  reasonable  price 
for  such  accommodations;  but  "if  an  individual  (nther 
than  a  guest)  enters-a  public  inn,  and  his  presence  is  dis- 
agreeable to  the  proprietor  and  his  guests,  he  has  a  right  to 
request  the  person  to  depart,  and,  in  case  of  refusal,  to  lay 
his  hands  gently  upon  him  and  lead  him  out,  and  if  resist- 
ance is  made,  to  employ  sufficient  force  to  put  him  out, 
without  incurring  liability  to  indictment  for  assault  and 
battery." 

Justice  Story,  in  Jencka  v.  Coleman,  2  Sumner's  Rep.,  224, 
discussed  the  doctrine  to  which  we  have  referred,  that  the 
right  even  of  one  who  pays  for  his  passage  on  a  steam- 
boat or  railway,  is  subject  not  only  to  the  limitation  that  he 
shall  be  sober,  and  shall  not  be  guilty  of  such  nuisance,  or 
make  such  disturbance  as  shall  annoy  other  passengers,  or 
whose  characters  are  doubtful,  dissolute,  suspicious  or 
unequivocally  bad,  but  to  the  further  restriction  that  he 
may  be  refused  admittance  or  expelled,  after  he  enters  the 
boat  or  car,  if  it  appear  that  his  object  is  to  inteffere  with 
the  interests  or  patronage  of  the  proprietors,  or  company, 
so  as  to  make  the  business  less  lucrative  to  them." 

In  the  case  last  cited,  the  proprietors  of  the  boat "  Franklin  " 
had  entered  into  a  contract  to  run  a  line  of  stages  between 
Boston  and  Providence  in  connection  witli  the  boat,  which 
was  running  from  New  York  to  Providence  The  plaintiff 
Jencks  had  been  in  the  habit  of  coming  on  board  the  boat 
at  Newport  to  solicit  passengers  for  an  opposition  line  of 
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stages  between  Providence  and  Boston,  thus  interfering  with 
the  business  of  the  owners  of  the  boat,  and  the  arrangement 
made  by  them  for  their  own  profit  and  advantage  with  a 
different  line  from  that  represented  by  said  plaintiflF,  just  as 
in  the  case  at  bar  the  proprietors  of  the  hotel  had  entered 
into  a  contract  with  one  Sevier  b\'  which  they  were  to  receive 
ten  per  centum  of  the  amount  realized  by  him  for  the  hire 
of  carriages  to  the  guests  of  the  Battery  Park  Hotel.  Justice 
Story,  too,  runs  the  parallel  between  the  hotel  and  boat  line 
just  ns  Chief  Justice  Shaw  did  between  the  inn  and  the  rail- 
way company,  but  with  the  marked  difference  that  the 
former  goes  much  further  in  tracing  the  analogy  thatraakes 
the  public  house  subject  to  some  of  the  same  liabilities 
created,  and  entitled  to  the  full  measure  of  protection  afforded 
by  law  to  companies  engaged  in  transporting  passengers.  In 
discussing  the  principle,  he  says:  "  A  case  still  more  strongly 
in  point,  and  which,  in  my  judgment,  completely  meets  the 
present,  is  that  of  an  inn-keeper.  Suppose  passengers  are  ac- 
customed to  breakfast  or  dine  or  sup  at  his  house,  and  an  agent 
is  employed  by  a  rival  house,  at  the  distance  of  a  few  miles, 
to  decoy  the  passengers  away  the  moment  they  arriveatthe 
inn.  Is  the  inn-keeper  bound  to  entertain  and  lodge  such 
agent,  and  thereby  enable  him  to  accomplish  the  very  objects 
of  his  mission  to  the  injury  or  ruin  of  his  own  interests?  I 
think  not." 

In  the  case  of  Barney  v.  Steamboat  Co,^  67  N.  Y.,  302,  the 
Court  of  Appeals  held  that  a  company  running  a  line  of 
steamboats  for  transporting  passengers  had  a  right  to  estab- 
lish in  connection  with  their  boats  an  agency  for  the  deliv- 
ering of  baggage  at  the  terminus,  and  that  one  who  had  had 
the  contract  to  transfer  such  baggage  upon  similar  terms 
two  years  before  could  be  expelled  and  refused  as  a  passen- 
ger, if,  after  notice,  he  would  not  discontinue  his  efforts  to 
induce  passengers  to  employ  him  in  the  same  capacity  rather 
than  an  expressman  with  whom  the  company  had  entered 
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into  a  later  agreement,  for  their  own  pecuniary  interest,  to 
deliver  the  baggage  of  its  passengers.  All  of  the  authorities 
that  we  have  cited  above  are  collated  and  approved  in  Angell 
on  Carriers,  §§  530,  and  530a  and  5306. 

In  the  case  of  Harris  v.  Stevens j  31  Vermont,  79,  it  was 
held  that  when  a  railway  company  erected  station-houses,  it 
impliedly  opened  the  doors  of  them  to  every  person  to  enter, 
but  that  the  license  was  revocable  as  to  all  persons  except 
those  who  had  legitimate  business  there,  growing  out  of  the 
operation  of  the  road  and  with  the  ofiBcers  or  employees  of 
the  company,  and  that  the  corporation  had  the  right  to 
direct  all  other  persons  to  leave  the  depot  or  ticket  office, 
and,  on  their  refusal  to  depart,  to  remove  them.  It  was 
further  held  in  the  same  case,  that  it  was  a  reasonable  regu- 
lation to  require  every  one  who  expected  to  take  the  train 
and  desired  to  remain  in  the  station-house  for  that  purpose, 
to  purchase  a  ticket,  and  that  the  servants  of  the  company 
would  be  justified  in  expelling,  without  excessive  force,  one 
who  did  not  declare  his  purpose  to  buy  a  ticket,  and  actually 
buy  it  within  a  reasonable  time,  or  one  who  had  bought  a 
ticket  even,  if  he  failed  to  disclose  that  fact  when  requested 
to  leave. 

In  the  recent  case  of  Old  Colovy  Co  v.  Tripp,  147  Mass.,  35, 
the  Court  laid  down  the  rule  in  reference  to  the  rights  of 
persons  at  depots,  as  follows:  *' Passengers  taking  and  leav- 
ing the  cars  at  the  station,  and  persons  setting  down  passen- 
gers or  delivering  merchandise  or  baggage  for  transportation 
from  stations,  or  taking  up  passengers,  or  receiving  mer- 
chandise that  had  been  transported  to  the  station,  had  a 
right  to  the  building  and  grounds  superior  to  the  right  of 
the  plaintiff  (corporation)  to  exclusive  occupancy."  And  it 
is  furtl^er  held  to  be  the  correct  construction  to  be  placed  on 
a  statute  passed  by  the  Legislature,  giving  to  all  persons 
"equal  terms,  facilities  and  accommodations  for  the  use  of 
its  depot  and  other  buildings  and  grounds,"  that  it  was 
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intended  only  to  govern  the  relation  between  the  common 
carrier  and  ils  patrons;  and  hence, that  a  railroad  company, 
even  in  the  face  of  such  a  statute,  had  a  right  to  contract 
with  an  indivicjual  to  furnish  the  means  to  carry  incoming 
passengers,  or  their  baggage  and  merchandise,  from  its  sta- 
tions, and  might  grant  to  him  the  exclusive  right  to  solicit 
the  patronage  of  such  passengers. 

Upon  a  revie;^'  of  all  the  authorities  accessible  to  us,  and 
upon  the  application  cf  well-established  principles  of  law 
to  the  admitted  facts  of  this  particular  case,  we  are  con- 
strained to  conclude  that  there  was  error  in  the  charge  given 
by  the  Court  to  the  jury,  because — 

1.  Guests  of  a  hotel,  and  travelers  or  other  persons  enter- 
ing it  with  the  bona  fide  intent  of  becoming  guests,  cannot 
be  lawfully  prevented  from  going  in,  or  be  put  out,  by  force, 
after  entrance,  provided  they  are  able  to  pa}'  the  charges  and 
tender  the  money  necessary  for  that  purpose,  if  requested  by 
the  landlord,  unless  they  be  persons  of  bad  or  suspicious 
character,  or  of  valgar  habits,  or  so  objectionable  to  the  pat- 
rons of  the  house,  on  account  of  the  race  to  which  they 
belong,  that  it  would  injure  the  business  to  admit  them  to 
all  portions  of  the  house,  or  unless  they  attempt  to  take 
advantage  of  the  freedom  of  the  hotel  to  injure  the  land- 
lord's chances  of  profit  derived  either  from  his  inn  or  any 
other  business  incidental  to  or  connected  with  its  manage- 
ment and  constituting  a  part  of  the  provision  for  the  wants 
or  pleasure  of  his  patrons.  Jincks  v.  Coleman,  svjyra;  Cora, 
v.  Mitchell,  svpra;  Com,  v.  Power,  supra;  Pinkerioii  v.  Woodard, 
91  Am.  Dec,  660;  Barney  v.  Steamboat  Co,,  mpra;  1  Whar- 
ton's Cr.  L.,  §  621;  Angell  on  Carriers,  §§  525,  529  and  531: 
Britton  v.  Railroad  Co.,  88  N.  C,  536. 

2.  When  persons,  unobjectionable  on  account  of  character 
or  race,  enter  a  hotel  not  as  guests,  but  intent  on  pleasure  or 
profit,  to  be  derived  from  intercour^^e  with  its  inmates,  they 
are  there  not  of  right,  but  under  an  implied  license  that  ihe 
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landlord  may  revoke  at  any  time,  because,  barring  the  lim- 
itation imposed  by  holding  out  inducements  to  the  public  to 
seek  accommodation  at  his  inn,  the  proprietor  occupies  it  as 
his  dwelling-house,  from  which  he  may  expel  all  who  have 
not  acquired  rights  growing  out  of  the  relation  of  guest,  and 
must  drive  out  all  who,  by  their  bad  conduct,  create  a  nui- 
sance and  prove  an  annoyance  to  his  patrons.  Hanis  v. 
Stevms,  31  Vt,  79;  1  Wharton^s  Cr.  L.,  §  623. 

3.  The  regulation,  if  made  by  an  inn-keeper,  that  the 
proprietors  of  livery-stables  and  their  agents,  or  servants, 
shall  not  be  allowed  to  enter  his  hotel  for  the  purpose  of 
soliciting  patronage  for  their  business  from  his  agents,  is  a 
reasonable  one,  and  after  notice  to  desist,  a  person  violating 
it,  may  be  lawfully  expelled  from  his  house  if  excessive 
force  be  not  used  in  ejecting  him.  Com.  v.  Power,  supra; 
Harris  v.  Stevtfns,  supra.  See  also  Grizwald  v.  Webb,  recently 
reported  in  41  Alb.  Law  Jour.,  351  (a  Rhode  Island  case); 
Old  CoUyiiy  Co.  v.  Tripp,  supra. 

4.  An  inn-keeper  has,  unquestionably,  the  right  to  estab- 
lish a  news-stand  or  a  barbershop  in  his  hotel,  and  to  exclude 
persons  who  come  for  the  purpose  of  vending  newspapers 
or  books,  or  of  soliciting  employment  as  barber-*,  and,  in 
order  to  render  his  business  more  lucrative,  he  may  estab- 
lish a  laundry  or  a  livery-stable  in  connection  with  his 
hotel,  or  contract  with  the  proprietor  of  a  livery-stable  in 
the  vicinity  to  secure  for  the  latter,  as  far  as  he  legitimately 
can,  the  patronage  of  his  guests  in  that  line  for  a  per  centum 
of  the  proceeds  or  profits  derived  by  such  owner  of  vehicles 
and  horses  from  dealing  with  the  patrons  of  the  public 
house.  After  concluding  such  contract,  the  inn -keeper  may 
make,  and,  after  personal  notice  to  violators,  enforce  a  rule 
excluding  from  his  hotel  the  agents  and  representatives  of 
other  livery-stables  who  enter  to  solicit  the  patronage  of  his 
guests,  and  where  one  has  persisted  in  visiting  the  hotel  for 
that  purpose,  after  notice  to  desist,  the  proprietor  may  use 
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suflBcient  force  to  expel  him  if  he  refuses  to  leave  when 
requested,  and  may  eject  him,  even  though,  on  a  particular 
occasion,  he  may  have  entered  for  a  lawful  purpose,  if  he  does 
not  disclose  his  true  intent  when  requested  to  leave,  or  what- 
ever may  have  been  his  purpose  in  entering,  if  he,  in  fact, 
has  engaged  in  soliciting  the  patronage  of  the  guests. 
Barnes  v.  Steamboat  Co.,  svpra;  Jenks  v.  Coleman,  and  Harrii 
V.  Sneederij  supra;  Angell  on  Corporations. 

5.  The  broad  rule  laid  down  by  Wharton  (1  Cr.  L.,  §625), 
is  that  the  proprietor  of  a  public  house  has  a  right  to  request 
a  person  who  visits  it,  not  as  a  guest  or  on  business  with 
guests,  to  depart,  and  if  he  refuse,  the  inn-keeper  has  a 
right  to  lay  his  hands  gently  on  him  and  lead  him  out,  and 
if  resistance  be  made,  to  employ  sufficient  force  to  put  him 
out.  For  so  doing,  he  can  justify  his  conduct  on  a  prosecu- 
tion for  assault  and  battery."  It  will  be  observed  that  the 
author  adopts,  in  part,  the  language  already  quoted  from 
the  Courts  of  Pennsylvania. 

6.  If  it  be  conceded  that  the  prosecutor  went  into  the 
hotel,  at  the  request  of  a  guest,  for  the  purpose  of  conferring 
with  the  latter  on  business,  still,  in  any  view  of  the  case,  if, 
after  entering,  he  engaged  in  "drumming"  for  his  employer 
when  he  had  been  previously  notified  to  desist,  in  obedience 
to  a  regulation  of  the  house,  the  defendant  had  a  right  to 
expel  him,  if  he  did  not  use  more  force  than  was  necessary; 
and  if  the  prosecutor,  having  entered  to  see  a  guest,  did  not 
then  solicit  business  from  the  pairon  of  the  hotel,  but  had 
done  so  previously,  the  defendant,  seeing  him  there,  had  a 
right  to  use  sufficient  force  to  eject  him,  unless  he  explained 
when  requested  to  leave  what  his  real  intent  was.  Harris 
V.  Stevens,  and  Com.  v.  Power,  supra.  The  guest,  by  sending 
for  a  hackman,  could  not  delegate  to  him  the  right  to  do 
an  act  for  which  even  the  guest  himself  might  lawfully 
be  put  out  of  the  hotel. 
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7.  If  we  go  further  and  admit,  for  the  sake  of  argument, 
that  the  principle  declared  in  Markham  v.  Brown^  8  N.  H., 
209,  and  relied  on  to  sustain  the  view  of  the  Court  below,  is  not 
inconsistent  with  the  law  on  the  same  subject,  as  we  find  it 
laid  down  by  Wharton  and  other  recognized  authorities,  still 
our  case  will  be  found  to  fall  under  the  exception  to  the 
general  rule  stated  in  express  terms  in  that  case.  The  Court 
said :  "  Where  one  comes  to  injure  the  inn-keeper's  house,  or 
if  his  business  operates  directly  as  an  injury,  that  may  alter 
the  case,  but  that  has  not  been  alleged  here.  Perhaps  there 
may  be  cases  in  which  he  may  have  a  right  to  exclude  all 
but  travelers  and  those  who  have  been  sent  for  by  them.  It 
is  not  necessary  to  settle  that  at  this  time."  There  was  no 
evidence  in  Markham  v.  Brovm  that  the  proprietor  of  the 
hotel  had  any  contract  with  another  stage  line,  or  would 
suffer  pecuniary  loss  or  injury  if  the  agent  who  was  expelled 
were  successful  in  his  solicitations,  and  it  seems  that  Angell 
and  others,  who  cite  as  authority  that  case,  as  well  as  Jenks  v. 
Coleman  and  Barney  v.  Steamboat  Co.,  reconcile  them  by 
drawing  the  distinction  that  in  the  latter  cases,  and  in  the 
hypothetical  case  of  an  inn-keeper,  put  by  Justice  Story,  the 
person  whose  expulsion  was  justified  was  doing  an  injury  to 
the  proprietor  who  had  him  removed,  by  diminishing  his 
profits  derived  legitimately  from  a  business  used  as  an  ad- 
junct to  that  of  common  carrier  or  inn-keeper.  In  using 
the  language  quoted  above.  Justice  Parker  seems  to  have 
had  in  his  mind,  without  referring  to  it,  the  opinion  of  Jus- 
tice Story  deliverer!  in  the  Circuit  Court  but  two  years 
before. 

8.  The  defendant,  as  manager  of  the  hotel,  could  make  a 
valid  contract  for  a  valuable  consideration  with  Sevier  to 
give  him  the  exclusive  privilege  of  remaining  in  the  house 
and  solicting  patronage  from  the  guests  in  any  business  that 
grew  out  of  providing  for  the  comfort  or  pleasure  of  the 
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patrons  of  the  house.  The  proprietors  of  the  pubHc  house 
might  legitimately  share  in  the  profits  of  any  such  inciden- 
tal business,  as  furnishing  carriages,  buggies  or  horses  to  the 
patrons,  and  for  that  purpose  had  as  full  right  to  close  their 
house  against  one  who  attempted  to  injure  the  business  in 
which  the)'^  had  such  interest,  as  the  owner  of  a  private 
house  would  have  had,  and  this  view  of  the  case  is  consist- 
ent with  the  doctrine  enunciated  in  Markham  v.  Brown, 
There  was  no  evidence  tending  to  show  that  Chambers  had 
actual  permission  from  the  proprietors  to  approach  the 
inmates  of  the  hotel  on  the  subject  of  patronizing  him,  nor 
that  they  had  actual  knowledge  of  the  fact  that  he  had  con- 
tinued his  solicitations  after  receiving  a  similar  notice  to 
that  sent  to  the  prosecutor.  The  fact  that  he  was  overlooked 
or  passively  allowed  to  remain  in  the  hotel  (it  may  be  under 
the  impression  on  tlie  part  of  the  defendant  that  he  had 
desisted  from  his  objectionable  practices)  cannot,  in  any  view 
of  the  law,  work  a  forfeiture  of  the  right  to  enforce  a  reason- 
able regulation  made  to  protect  their  legitimate  business 
from  injury.  If,  therefore,  a  permit  on  the  part  of  the  defend- 
ant to  Chambers  to  "  drum  "  gratuitously  in  the  house,  would 
at  once  have  opened  his  doors  to  all  of  the  competitors  of 
the  latter  (a  proposition  that  we  are  not  prepared  to  admit), 
the  defendant  did  not,  so  far  as  the  testimony  discloses  the 
facts,  speak  to  him  on  the  subject,  and  the  sotindness  of  the 
doctrine  that,  without  interfering  with  the  legal  rights  of 
the  guests,  the  proprietor  of  a*  hotel  is  prohibited  by  the 
organic  law  from  granting  such  exclusive  privileges  to  any 
individual  as  to  the  use  or  occupancy  of  his  premises,  as  an v 
other  owner  of  land  may  extend,  is  not  drawn  in  question. 
We,  therefore,  sustain  the  second  and  third  assignments 
of  error.  His  Honor  erred  for  the  reasons  given  in  instruct- 
ing the  jury  that  the  guilt  of  the  defendant  depended  upon 
the  question  whether  he  permitted  Chambers  or  Sevier  to 
solicit  custom  in  the  hou^i.     He  had  a  lawful  right  to  dis- 
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criminate  for  a  consideration  in  favor  of  Sevier,  while  it  does 
not  appear  from  the  evidence  that  he  granted  any  exclusive 
privileges  to  Chambers. 

We  hold  that  the  regulation  was  such  a  one  as  an  inn- 
keeper had  the  power  to  make,  and  must  not  be  understood 
as  approving  the  idea  that  the  sanction  of  the  municipal  au- 
thorities could  impart  validity  to  it,  if  it  were  not  reasonable 
in  itself,  and  within  the  powers  which  the  law  gives  to  pro- 
prietors of  public  houses  in  order  that  they  may  guard  their 
own  rights  and  protect  their  patrons  from  annoyance. 

For  the  reasons  given,  the  defendant  is  entitled  to  a  new 

trial. 

Error. 


THE  STATE  v.  JOHN  RINEHART  et  al. 

Fornication  and  Adulfrrjj — Evidcnvt . 

1.  Where  the  offence  charged  in  the  indictment  is  a  Joint  one — as  forni- 

cation and  adultery v-if  one  of  the  parties,  on  the  joint  trial,  be 
acquitted,  or  if  one  has  been  previously  acquitted  on  a  separate 
trial,  there  can  be  no  conviction  of  the  other. 

2.  /While  the  admissions  or  confessions  of  one  defendant  in  an  indictment 
(  for  fornication  and  adultery  are  competent  against  the  person  so 
\       making  them ,  they  are  not  to  be  received  against  the  co-defendant; 

V     but,  on  a  joint  trial,  it  is  not  error  to  admit  evidence  of  such  con- 
\  fessions,  where  the  jury  is  instructed  that  they  can  only  be  con- 
\Kiered  in  determining  the  guilt  of  the  person  making  them. 

3.  Where  there  was  evidence  tending  to  show  that  the  feme  defendant 

resided  on  the  land  of  the  male  defendant,  and  in  a  house  erected 
by  him  for  her:  that  he  was  married  and  she  was  single;  that  tHpy- 
were  frequently  seen  together  uader  suspicious  circumst^)»<^3; 
that  while  living  on  his  land  she  gave  birth  to  a  bastard  child,  and 
that  he  became  her  bail  upon  an  indictment  for  fc^ication  and 
adultery  with  him:  Held^  there  was  sufficient  evidence,  if  believed, 
to  justify  a  verdict  of  guilty.       • 
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Indictment  for  fornication  and  adultery,  tried  before  Gil- 
mer^ J.,  at  Spring  Term,  1889,  of  the  Superior  Court  of  Madi- 
son County. 

It  was  in  evidence  that  Rinehart  is  a  married  man,  and 
the  defendant  Lindsay  is  a  single  woman;  that  the  female 
defendant  has  a  bastard  child  about  two  years  old;  that  she 
now  lives  and  has  lived  at  the  defendant  Rinehart's  house 
and  on  his  land  since  before  the  child  was  born;  that  she 
now  lives  on  the  land  of  Rinehart,  in  a  house  built  by  him 
for  her,  and  into  which  she  moved  soon  after  it  was  built; 
that  Rinehart  has  been  seen  at  the  house  in  which  she  lives, 
and  she  has  been  seen  at  his  house  on  different  occasions. 

A  witness  testified  that  he  had  had  a  conversation  with 
the  defendant  Rinehart,  in  which  he  asked  witness  "if  he 
thought  Mary  Lindsay's  child  favored  him  "  (Rinehart),  and, 
in  conversation,  Rinehart  told  witness  that  he  (Rinehart) 
"had  tried  as  hard  as  any  man  to  get  the  child,  and  he 
guessed  that  he  was  its  father."  Witness  also  testified  that 
Rinehart  told  him  "  that,  on  one  occasion,  Mrs.  Rinehart  (his 
wife)  caught  the  defendants  in  the  act  of  adultery,  and  that 
it  was  all  he  could  do  to  keep  his  wife  off  of  Mary  Lindsay." 

These  conversations  were  objected  to  as  evidence  agaiost 
the  defendant  Lindsay,  and  the  "Court  held  that  the  said 
conversations  were  evidence  only  against  the  defendant 
Rinehart,  and  that  the  jury  could  not  consider  the  same  as 
any  evidence  whatever  against  Mary  Lindsay." 

It  was  also  in  evidence  that  the  defendant  Rinehart  kept 
a  store,  and  the  defendant  Lindsay  had  been  seen  at  the 
store  in  secret  conversation;  that  they  had  been  seen 
together  at  the  house  of  her  father,  and  they  went  off 
together  in  the  direction  of  the  house  in  which  she  lived. 
It  was  also  in  evidence  that  a  few  months  before  the  trial 
she  had  a  child,  and  when  the  officer  went  to  execute  a 
(apias  upon  her,  the  defendant  Rinehart  was  there  and 
•went  on  her  bond  for  her  appearance  at  Court. 
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It  was  also  in  evidence  that  they  had  been  seen  going 
about  togethe.r,  and  on  one  occasion  they  were  seen  seated 
on  a  log,  near  the  woods,  on  the  male  defendant's  land,  not 
far  from  where  the  female  defendant  lived. 

His  Honor  was  asked  to  instruct  the  jury  that  there  was 
no  evidence  against  the  female  defendant,  and,  as  to  her, 
they  must  return  a  verdict  of  not  guilty;  and  that  as  there 
was  no  evidence  as  to  her,  they  should  return  a  verdict  of 
not  guilty  as  to  both  defendants. 

This  was  refused.  There  was  no  exception  to  the  charge 
as  given.  There  was  a  verdict  of  guilty;  judgment  and 
appeal. 

The  Altorneij  General  and  H  A.  Gxidger,  for  the  State. 
No  counsel  contra. 

Davis,  J. — after  stating  the  facts:  When  two  persons  are 
tried  jointly  for  the  commission  of  an  ofience  that  requires 
the  joint  act  of  the  two  to  commit,  and  one  of  them  is 
acquitted,  there  cannot  be  a  verdict  of  guilty  as  to  the 
other. 

The  defendants  are  charged  with  fornication  and  adultery, 
and,  as  the  offence  charged  is  a  joint  one,  if  one  of  the  par- 
ties in  the  joint  trial  be  acquitted,  or  if  one  of  them  has 
been  previously  acquitted  on  a  separate  trial,  it  operates  as 
an  acquittal  of  the  other,  and  there  can  be  no  judgment  as 
to  either.  State  v.  Mainor,  G  Ired.,  340;  Stale  v.  Parham, 
5  Jones,  416. 

This  has  been  the  ruling  in  North  Carolina,  though  the 
doctrine  held  by  us  has  been  fully  reviewed  in  Texas  where 
it  is  repudiated,  and  it  is  held  that  the  acquittal  of  one 
does  not  per  se  operate  as  an  acquittal  of  the  other.  Alonzo 
v.  State^  15  Texas  App.,  378.  The  same  has  been  held 
by  the  Supreme  Court  of  Tennessee.  State  v.  Coldwell,  8 
Baxter,  576. 
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It  may  well  be  doubted  whether,  when  one  of  the  parties  has 
confessed  and  admitted  guilt,  or  there  is  competent  evidence 
to  convict  as  to  one  and  not  the  other,  it  would  not  be  more 
in  accord  with  reason  to  permit  the  jury  to  render  a  verdict 
of  guilty  as  to  the  one  admitted  or  proved  to  be  guilty  and 
return  a  verdiet  of  not  guilty,  because  not  proved  as  to  the 
other,  than  i6  require  them  to  say  not  guilty  as  to  bath, 
contrary  to  the  admitted  or  clearly  proven  facts.  Under 
such  a  rule  no  innocent  person  would  ever  be  punished, 
and  no  injustice  could  be  done,  unless  it  be  an  injustice  to 
convict  and  punish  the  guilty.  While  it  is  well  settled  that 
the  admissions,  or  confessions,  of  one  defendant  are  competent 
as  evidence  against  the  party  making  the  admissions,  or 
confessions,  it  is  equally  well  settled,  both  by  judicial  decision 
and  by  statute  {The  Code,  §1041),  that  such  admissions,  or 
'confessions,  "shall  not  be  received  in  evidence  against  the^ 
other." 

If,  therefore,  in  the  case  before  us,  the  declarations  of  the 
male  defendant,  which  are  competent  only  against  him,  and 
which  his  Honor  properly  instructed  the  jury  not  to  con- 
sider as  any  evidence  whatever  against  Mary  Lindsay,  have 
such  weight  as  to  facts  and  circumstances  which,  by  them- 
selves would  not  amount  to  evidence  re^onably  sufficient  to 
go  to  the  jury,  it  would  have  been  the  duty  of  the  Court  to 
direct  a  verdict  of  not  guilty  as  to  Mary  Lindsay,  and  there 
could  have  been  no  judgment  against  either. 

But  we  think  there  was  evidence  against  Mary  Lindsay, 
other  than  the  declarations  of  the  defendant  Rinehart,  suffi- 
cient to  go  to  the  jury  as  to  her.  From  the  very  nature  of 
the  offence,  it  is  usually  proved  bj'  circumstances — rarely  by 
positive  and  direct  evidence  of  the  adulterous  acts.  It  is  not 
necessary  that  the  defendants  should  have  been  seen  bed- 
ding and  cohabiting  together. 

If  facts  and  circumstances  are  proved  from  which  the 
jury  may  infer,  beyond  a  reasonable  doubt,  that  Mary  Lind- 
say voluntarily  and  habitually  submitted  her  person  to  the  em- 
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braces  of  the  male  defendant,  it  will  be  suflScient,  and  we 
think  facts  and  circumstances,  independent  of  Rinehart's 
declarations,  sufficiently  appear  to  warrant  the  conviction  of 
both.     State  v.  Eliasoriy  91  N.  C ,  564,  and  cases  cited. 

The  equivocal  situations  in  which  they  were  seen  together ; 
the  fact  that  he  built  a  house  for  her  on  his  land ;  that  he 
visited  her  there;  that  they  went  about  together;  that  a 
bastard  child  was  born;  that  he  gave  bond  for  her,  are  all 
circumstances  to  go  to  the  jury  reasonably  pointing  to  the 
guilt  of  the  parties.  They  are  sufficient  to  create  more  than 
a  mere  suspicion;  they  cannot  be  viewed  as  consistent  with 
the  innocence  of  the  parties,  and  in  all  these  she  furnished 
her  full  share,  and  the  fact  that  she  had  the  child,  which,  by 
itself,  would  have  been  no  evidence  against  Rinehart,  would, 
perhaps,  fully  offset  his  declarations  in  the  aggregate  weight 
of  evidence.  ^ 

If  it  be  said  that  the  declarations  of  Rinehart,  notwith- 
standing the  charge  of  his  Honor,  would,  of  necessity,  ope^- 
rate  upon  the  minds  of  the  jury  to  the  prejudice  of  his  co- 
defendant,  the  answer  is  two-fold :  first,  it  is  to  be  presumed 
that  the  jury  will  follow  the  instructions  of  tbe  Court,  and 
not  consider  the  declarations  as  any  evidence  whatever 
as  against  her;  and  second,  if  it  be  impossible  for  the  jury 
to  look  at  competent  evidence  as  against  Rinehart,  without 
also  seeing  evidence  of  her  guilt,  it  is  due  to  the  unfortunate 
situation  in  which  she  has  placed  herself,  for  which  she  is 
responsible,  and  no  injustice  is  done  of  which  she  can  com- 
plain. If  it  appear  that  her  co-defendant  was  in  any  way 
antagonistic  to  her,  or  that  he  was  base  enough  to  make 
false  declarations  to  her  prejudice,  or  for  any  reasonable 
cause,  the  Court,  in  its  sound  discretion,  might  have  allowed 
a  severance  in  the  trial,  but  this  was  not  asked  for,  and  they 
entered  upon  the  trial  in  the  same  boat,  and,  so  far  from  its 
being  lightened  by  her  virtues,  she  seems  to  have  furnished 
her  full  share  of  weight  in  sinking  it. 

Affirmed. 
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THE  STATE  v.  TYNE  BRUCE. 

Appeal — Assignme^it  of  Error — Evidence — Larceny. 

1.  The  objection  that  there  was  no  evidence  to  go  to  the  jury  cannot  be 

taken  for  the  first  time  in  the  Supreme  Court. 

2.  Where  there  was  evidence  tending  to  show  that  the  prosecutor  was 

drunk,  and,  in  that  condition,  carried  into  a  building  open  to  tbe 
public,  where  he  soon  became  unconscious,  and  while  in  that  ood- 
dition  his  pocket-book,  containing  currency  and  coin,  was  stolen: 
that  the  defendant  and  a  comrade  were  seen  in  and  around  the 
building  about  the  time  of  the  theft;  that,  a  short  time  before, 
defendant  had  no  money,  but  soon  thereafter  made  a  depoeit  of  a 
certain  sum  and  expended  more;  that  a  pocket-book  resembling 
the  one  prosecutor  had  lost,  except  the  clasps,  which  were  recently 
broken  off,  was  found  on  defendant's  person,  and  that  his  com- 
rade had  also  been  found  in  possession  of  a  sum  of  money,  which 
defendant  said  he  had  given  him:  Held  to  be  sufi^cient  evidence 
to  be  submitted  to  the  jury  and,  if  believed,  to  support  a  verdict 
of  guilty  of  larceny. 

Indictment  for  larceny,  tried  before  Moore,  J.,  at  Feb- 
ruary Term,  1890,  of  the  Criminal  Court  of  Buncombe 
County. 

The  defendant  was  convicted,  and  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

7'hc  Attorney  General,  for  the  State. 

Messrs.  H.  A,  Gudger  and  V.  S.  Lvsk,  for  defendant. 

Clark,  J.:  The  counsel  for  defendant  asked  the  Coartlo 
charge  the  jury  that  there  was  no  evidence  against  him,  and 
to  return  a  verdict  of  not  guilty.  The  refusal  of  tbe  Court 
to  so  charge  presents  the  only  question  for  review. 

"  If  the  evidence  merely  raised  a  suspicion  or  conjecture 
of  guilt,  it  was  not  legal  evidence,  and  the  Court  should 
have  directed  a  verdict  of  not  guilty;  but  if  the  evideoce, 
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considered  as  a  whole,  could,  in  any  just  and  reasonable 
view  of  it,  warrant  a  verdict,  it  should  have  been  left  to  the 
jury  as  the  proper  triers  of  the  fact."  State  v.  ElleVy  104  N.  C, 
853.  The  same  principle  has  been  settled  by  many  cases. 
This  Court  cannot  pass  upon  the  question  whether  the  ver- 
dict was  against  the  weight  of  the  evidence.  That  rested 
witli  the  Court  below,  and  its  decision  is  final.  Whether  the 
evidence  is  suflScient  to  convict  is  for  the  jury,  but  whether 
there  is  any  evidence  sufficient  to  go  to  the  jury  is  a  question 
of  law.  This  objection  cannot  be  taken  for  the  first  time  in 
this  Court  {State  v.  Glisson,  93  N.  C,  506),  but  when  taken, 
as  here,  in  the  Court  below  by  a  request  to  instruct  the  jury, 
an  appeal  lies  from  its  refusal,  and  all  the  evidence  against 
the  defendant  is  presumed  to  be  sent  up. 

The  principles  applicable  are  as  above  stated.  The  diffi- 
culty lies  in  the  application  of  them  to  the  evidence  in  any 
given  ease. 

In  the  present  case  it  was  in  evidence  for  the  State  that 
defendant  and  one  John  Dryman  (who  was  also  convicted 
on  this  indictment,  but  who  has  not  appealed)  were  in  and 
about  the  warehouse,  in  the  city  of  Asheville,  together  with 
several  others,  from  which  the  prosecutor  was  carried  to  the 
** camp-house"  while  intoxicated,  and  while  in  that  condi- 
tion he  fell  asleep,  and  when  he  woke  up  his  pocket-book  was 
gone,  and  with  it  a  $20  bill,  a  $10  bill,  a  $5  bill  and  $3.50 
in  silver,  which  were  in  it;  that  both  defendants  were  seen 
with  prosecutor  while  drunk  in  the  camp-house.  The 
defendants  were  indicted  for  larceny  of  the  pocket-book 
and  money,  and  receiving  the  same  knowing  them  to  have 
been  stolen.  The  pocket-book  taken  from  Bruce^s  person, 
the  prosecutor  testified,  resembled  the  one  he  had  lost,  except 
that  the  catches,  or  clasps,  were  broken  off;  he  would  not 
swear  positively  that  it  was  his  pocket-book,  but  thought 
it  was  his.  It  was  also  in  evidence  that  the  prosecutor 
lost  his  pocket-book  about  5  p.  m.,  and  the  same  evening 
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about  from  8  to  9  p.  m.,  defendant  deposited  88.50  with  the 
clerk  at  a  bar-room  for  safe-keeping;  that  two  or  three  days 
before  defendant  had  been  fined  §5  in  the  Mayor's  Court 
for  violation  of  a  city  ordinance,  and  said  clerk  had  stood 
his  surety  for  its  payment ;  that  in  the  interval  thereafter, 
and  hi  fore  the  larceny,  the  defendant  had  worked  one  day  on 
the  streets  at  $1  per  day;  that  the  evening  after  the  larceny, 
the  defendant  treated  a  friend  to  whisky  at  a  bar-room,  and  to 
breakfast  next  morning  at  a  restaurant,  and  bought  two 
quarts  of  whiskey ;  the  defendant  swapped  pocket-books 
next  day  with  witness,  and  that  the  pocket-book  shown  to 
witness  was  the  one  then  received  from  the  defendant,  and 
that  the  catches  were  then  freshly  broken  off;  that  defend- 
ant had  been  seen  after  the  larceny  with  a  pocket-book 
resembling  the  one  shown  on  trial,  and  that  the  catches 
were  not  broken  off;  that  he  took  a  dollar  out  of  it  and 
asked  some  one  to  change  it;  that  on  the  night  of  the  lar- 
ceny, the  co-defendant  Dryman  (as  to  whom  there  was  other 
evidence)  had  a  l$20  bill,  which  he  offered  for  change  in 
payment  for  goods,  and  that  defendant  stated  in  jail  that 
the  money  he  had  let  Dryman  have  he  worked  for.  This, 
without  reiterating  the  testimony  of  the  different  wit- 
nesses, is  the  testimony  for  the  State.  If  believed,  it  shows: 
1.  Opportunity.  2.  Circumstances  tending  to  show  that  de- 
fendant was  without  money  two  or  three  days  before  the  lar- 
ceny, and  that  immediately  after  the  larceny,  though  he  had 
worked  only  one  day  (at  $1  per  day),  he  was  suddenly  flush 
of  money,  depositing  $8.50  for  safe-keeping,  besides  being 
free  with  money  and  treating  his  friends.  3.  His  being  in 
possession  of  a  pocket-book,  just  such  as  prosecutor  lost, 
though  he  could  not  swear  positively  to  its  identity. 
4.  Circumstances  tending  to  show  that  defendant  endeav- 
ored to  destroy  evidence  of  his  guilt  by  breaking  the  clasps 
on  the  pocket-book,  and  then  exchanging  it  w^ith  a  friend 
for   another.     5.    That    his    companion,  the    co-defendant 
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Dryman,  had  a  $20  bill  that  night,  and  defendant  stated  to 
the  officer  after  being  arrested  that  the  money  he  (defendant) 
had  let  Dryman  have  he  had  worked  for. 

State  V.  Wilson,  70  N.  C,  120,  very  much  resembles  this 
case.  There  the  evidence  showed  that  the  prosecutor  was 
drunk  and  unconscious;  that  the  defendant  knew  he  had 
money,  and  had  opportunity  of  taking  it  from  his  person; 
that  defendant  had  no  money  that  night,  but  had  some  next 
day.  This  was  held  sufficient  evidence  to  be  submitted  to  a 
jury.  The  evidence  in  the  present  case  was  circumstantial. 
The  jury  might  have  deemed  it  proper  to  acquit  defend- 
ant upon  it.  It  was  sufficient,  however,  to  convict  upon, 
if  it  satisfied  them,  beyond  a  reasonable  doubt,  as  their 
verdict  declares,  that  the  defendant  was  guilty.  Much  de- 
pends upon  the  bearing  upon  the  stand  and  the  character 
of  the  witnesses,  and  incidents  and  circumstances  of  the  trial 
seen  and  appreciated  by  the  jury  but  which  cannot  be  trans- 
mitted to  this  Court  by  a  transcript  of  the  evidence.  Some- 
thing must,  and  ought  to  be,  trusted  to  the  intelligence  of 
the  jury,  whom  the  evidence  was  sufficient  to  satisfy  of  the 
guilt  of  the  defendant,  and  of  the  presiding  Judge,  who  held 
that  the  evidence  was  sufficient  to  be  submitted  to  them. 
Whether  or  not  the  evidence  sent  up  has  sufficient  weight  to 
fully  satisfy  us  of  the  defendant's  guilt,  if  the  case  had  been 
submitted  to  us  upon  it,  is  not  the  question  for  this  Court  to 
decide.  It  seems  to  us  there  were  sufficient  circumstances  in 
evidence,  if  believed  by  the  jury,  to  warrant  the  case  being  sub- 
mitted to  them  as  the  sole  triers  of  the  fact.  "  While  none  of 
the  circumstances,  standing  alone,  was  sufficient  evidence  of 
the  defendant's  guilt,  yet,  taken  together  as  a  whole  they  con- 
stitute evidence  which  was  properly  submitted  to  the  jury." 
State  V.  Christmas,  101  N.  C,  749. 

Per  Curiam.  No  error. 
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STATE  V.  T.  F.  HUNTER. 

AiYest — Police  Officers— Municipal  Ordinances — Constituiion— 

Nuisance, 

1.  A  police  officer  may  make  arrests,  without  warrant,  for  violatioiis  of 

municipal  ordinances,  when  committed  in  his  presence:  but  he 
must  determine,  at  his  own  peril,  the  fact  that  there  has  been  a 
violation  of  a  valid  ordinance.  If  the  ordinance  is  invalid,  the 
fact  that  he  acted  in  good  faith  will  not  protect  him— the  question 
of  bona  fides  only  arises  in  determining  the  extent  of  force  used 
by  him  in  overcoming  resistance  to  arrest. 

2.  An  ordinance  which  declared  that  **  whenever  three  or  more  persons 

obstruct  a  sidewalk  it  shall  be  the  duty  of  the  officer  to  request 
them  to  move  on,  and  if  such  persona  unreasonably  persist  in 
remaining  so  as  to  incommode  others  passing,  he  (the  officer)  shall 
take  them  to  the  station-house,*'  is  in  contravention  of  the  Consti- 
tution, in  that  it  subjects  the  citizen  to  imprisonment  at  the  will 
of  the  officer,  and  without  giving  him  an  opportunity  for  trial  or 
preliminary  examination. 

3.  The  act  of  one  person  in  simply  stopping  on  the  sidewalk  of  a  street 

for  a  reasonable  time,  without  misbehaving  in  any  way,  does  not 
constitute  such  a  nuisance  as  the  city  of  Ashe vi lie  had  the  power 
to  forbid  and  punish  under  its  charter. 

(Davis,  J.,  dissenting.) 

This  was  an  indictment  for  false  imprisonment,  tried  at 
January  Term,  1890,  of  the  Criminal  Court  of  Buncombe 
County,  MoorCy  J,,  presiding. 

The  defendant  was  a  policeman  of  the  city  of  Asheville, 
and  arrested  one  Samuel  Bennett,  without  warrant, for  alleged 
violation  of  city  ordinances,  in  the  following  words: 

"Any  persons  assembling  and  loitering  on  the  streets  in 
sufficient  numbers  or  in  such  manner  as  to  cause  an  obstruc- 
tion to  free  passage  of  the  streets,  or  sidewalks,  or  crossings, 
and  failing  to  disperse  upon  notice  by  any  officer  or  any 
member  of  the  police,  shall,  on  conviction,  be  fined  ten 
dollars. 
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"  Whenever  three  or  more  persons  obstruct  the  sidewalk, 
it  shall  be  the  duty  of  the  officer  to  courteously  request  them 
to  move  on,  and  if  such  persons  unreasonably  persist  in 
remaining,  so  as  to  incommode  others  passing,  he  shall  take 
them  to  the  station-house." 

After  several  witnesses  had  been  examined  for  the  State, 
the  defendant  testified,  in  his  own  behalf,  as  follows:  "Four 
or  five  months  ago,  Mr.  Bennett  and  four  or  five  others  were 
standing  on  the  sidewalk  in  front  of  Powell  &  Snider^s  store 
while  people  were  passing,  and  they  had  to  step  out  on  the 
curbing  to  get  around  them.  I  asked  them,  politely,  to  get 
off  the  sidewalk  and  not  obstruct  it,  and  they  all  went  off, 
except  Bennett,  who  said  to  me,  *  There  is  room.'  I  told  the 
prosecutor  for  the  third  time  to  move,  and  he  refused  to  do 
it.  I  had  no  warrant  or  other  process  for  the  prosecutor  at 
the  time,  but  the  next  morning  I  swore  out  a  warrant" 
(which  was  produced  in  evidence).  "I  was  at  that  time  a 
policeman.  The  prosecutor  was  drunk  and  acted  like  a 
drunken  man.  I  told  him  that  he  was  drinking.  The 
prosecutor  only  remained  in  the  calaboose  twenty  or  thirty 
minutes,  and  I  told  him  that  if  he  or  any  of  his  friends 
would  deposit  five  dollars  in  lieu  of  bond,  I  would  let  him 
go  until  next  morning,  and  then  appear  before  the  Mayor. 
One  Smith  deposited  with  me  the  five  dollars.  The  prose- 
cutor did  not  demand  to  be  permitted  to  give  bond,  nor  did 
he  offer  bond  nor  deposit  any  money  in  lieu  thereof.  No 
one  offered  to  go  his  bail,  and  Smith  deposited  the  five  dol- 
lars after  the  prosecutor  was  confined  in  the  calaboose." 

On  cross-examination,  the  defendant  stated  that  "Bennett 
was  standing  nearly  in  front  of  the  store  door,  and  about 
three  and  a  half  feet  from  the  edge  of  the  sidewalk,  and  when 
he  asked  him  to  move  he  said  *  There's  eight  feet';  but  there 
was  not  so  luuch  as  eight  feet  between  the  place  where  the 
prosecutor  was  standing  and  the  edge  of  the  sidewalk,  which 
is  not  more  than  eight  feet  wide  at  that  place.    The  arrest 
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was  made,  about  sunset,  for  a  violation  of  the  city  ordinances 
by  blocking  the  sidewalk,  and  people  were  passing  at  ibe 
time.  He  did  not  decline  to  tell  the  prosecutor  for  what  he 
arrested  him,  but  did  tell  him.  Prosecutor  said  somethiDg 
about  going  to  Thrash's,  or  somewhere  else,  to  get  bond. 
Defendant  declined  to  go  with  him,  but  told  him  he  could 
give  bond,  but  would  not  take  him  to  hunt  it  up.  Prosecutor 
did  not  offer  to  go  to  procure  bail  before  he  got  into  the  cala- 
boose. Pulliam,  one  of  the  aldermen  of  the  city,  was,  at 
that  time.  Mayor  pro  iem.  His  place  of  business  is  in  the 
Bank  of  Asheville,  two  hundred  yards  awaj',  and  it  was 
about  the  same  distance  to  the  calaboose  from  where  the 
arrest  was  made.  Pulliam  was  not  in  the  bank  at  that  time, 
but  was  at  his  residence,  about  half  a  mile  distant." 

Upon  re-direct  examination,  the  defendant  stated  that 
"Thrash's  place  of  business  was  between  said  bank  and  the 
place  of  arrest.  No  surety  was  present  to  go  on  the  bond, 
and  prosecutor  only  suggested  that  he  could  give  bond." 

Otlier  witnesses  were  examined  and  a  number  of  excep- 
tions were  taken  to  the  charge  that  became  immatericil  in 
the  view  of  the  case  taken  by  the  Court.  The  defendant 
appealed  from  the  judgment  pronounced  on  the  verdict  of 
guilty. 

The  Attorney  General,  for  the  State. 
Mr.  George  A.  Shvfordy  for  defendant. 

Avery,  J. — afier  stating  the  fact«:  In  the  case  of  State  v. 
Freeman^  86  N.  C,  683,  the  Court  distinctly  recognized  the 
right  of  a  police  officer  to  arrest  without  warrant,  not  only 
for  felonies,  riots  and  breaches  of  the  peace,  but  for  viola- 
tions of  a  city  or  town  by-law  prohibiting  nuisances,  and 
which  the  municipality  has  the  power  to  make,  when  the 
offence   is  committed  in   his  presence.     The  Code,  §3820, 


FEBRUARY  TERM,  1890.  799 


State  v.  Hunter. 


makes,  it  a  misdemeanor  to  violate  any  valid  city  or  town 
ordinance. 

The  city  law,  relied  upon  by  the  defendant  to  justify  the 
arrest,  is  not  very  happily  and  clearly  expressed.  The  first 
section  offered  (number  348)  makes  the  graveness  of  the 
offence  created  by,  it  consist  in  the  failure  on  the  part  of  the 
persons,  who,  by  assembling  in  sufficient  numbers  in  the 
streets,  have  caused  an  obstruction  "  to  disperse  upon  notice 
by  any  officer,  or  any  member  of  the  police."  According  to 
the  defendant's  own  account  of  the  transaction,  the  prose- 
cutor Bennett  and  four  or  five  others  were  standing  in  front 
of  Powell  &  Snyder's  store,  when  they  were  asked,  politely, 
not  to  obstruct  the  sidewalk,  and  all  of  the  others  imme- 
diately went  away,  leaving  Bennett  alone.  Bennett  then 
said,  "There's  room,"  whereupon  the  defendant,  after  the 
prosecutor  had  been  requested  three  times  "to  move,"  and 
had  not  done  so,  arrested  him.  A  man  cannot  be  guilty  of 
a  nuisance  by  merely  standing  still  on  a  sidewalk  and 
refusing  to  move  at  the  command  of  a  policeman.  Even 
under  the  phraseology  of  the  ordinance  he  was  not  guilty, 
if  the  failure  to  "  disperse"  was  essential  to  constitute  guilt. 
An  obstruction  may  be  removed  and  a  crowd  dispersed  if 
all  save  one  go  off  in  diflferent  directions  and  he  stands  his 
ground.  The  act  of  one  person  halting  on  the  streets  for  a 
reasonable  time  without  misbehaving  himself  in  any  way 
is  not  such  a  nuisance  as  the  city  has  a  right  to  forbid  by  its 
laws  under  the  general  power  delegated  to  it.  Cooley  Const. 
Lim.,  star  p.  200.  The  section  referred  to  imposes  a  fine  of 
ten  dollars  for  a  violation,  and  if  its  provisions  are  within 
the  purview  of  the  powers  granted  to  the  corporation,  the 
violation  was  also  a  misdemeanor.  The  other  ordinance 
(Rule  15)  is  not  materially  different  as  to  what  it  professes 
to  prohibit  and  prevent,  but  it  is  amenable  to  objection  as 
legislation  ultra  vires,  in  that,  instead  of  a  fine,  it  imposes 
the  punishment  of  imprisonment  in  the  station-house,  to  be 
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inflicted  at  the  discretion  of  an  officer  without  a  previous 
preliminary  examination.  Not  only  is  the  right  of  munici- 
palities to  make  by-laws  restricted  to  the  express  legis- 
lative grant  of  authority  given  in  the  charters,  or  con- 
tained in  the  general  laws  defining  the  rights,  duties  and 
powers  of-  all  such  corporations,  but  they  are  subject  to  the 
limitations  contained  in  the  Constitution  of  the  United 
States  and  that  of  the  State  in  which  they  may  be  situated. 
Cooley's  Const.  Lira.,  star  pp.  198  and  199. 

The  second  ordinance  relied  upon  for  the  protection  of 
the  officer  (Rule  15)  is  clearly  in  violation  of  the  Constitu- 
tion (Art.  1,  §§  12, 13  and  17),  in  providing  that  a  person 
may  be  arrested  because  he  refuses  to  "move  on,"  and  (in 
the  opinion  of  the  officer,  who  is  left  to  judge  of  his  conduct) 
"unreasonably  persists  in  remaining  so  as  to  incommode 
others  passing,"  and  can  be  taken,  without  warrant  or  hear- 
ing, to  the  station-house.  Under  this  law  he  may  be  deprived 
of  his  liberty  and  sent  to  a  dungeon,  not  only  without  trial, 
but  without  even  a  preliminary  examination,  or  an  oppor- 
tunity to  give  bail  for  his  appearance  at  an  investigation  to 
be  had  in  future,  because,  in  the  opinion  of  a  policeman,  he 
consumes  an  unreasonable  time  in  exchanging  greeting 
with  two  friends  whom  he  meets  upon  the  sidewalk  of  the 
city.  In  the  case  of  Judaon  v.  Ptardoriy  16  Minnesota,  431, 
defendant  justified  in  an  action,  brought  against  him  to 
recover  damages  for  arresting  the  plain tiflF  under  an  ordi- 
nance of  the  city  of  St.  Paul,  which  provided  that  any  one 
who  refused,  without  sufficient  excuse,  to  obey  any  order  or 
direction  given  at  a  fire  by  a  person  duly  authorized  to  order 
or  direct,  should  pay  a  fine  not  exceeding  fifly  dollars,  and 
that  "any  member  of  the  Common  Council  or  any  fire  war- 
den may  arrest  and  detain  such  person  till  the  fire  is  extin- 
guished." The  Court  held  that  the  clause  permitting  the 
arrest  and  detention  during  the  fire  was  unconstitutional 
and  void,  and  that  if  the  plaintiff  had  violated  any  valid 
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city  ordinance,  he  might  have  been  arrested  without  war- 
rant. This  case  has  been  cited  with  approval  by  both  Cooley 
and  Dillon.  Cooley's  Const.  Lim.,  star  p.  201.  p.  245,  note 
3;  Dillon  on  Corp.,  sec.  414,  note. 

It  was  held  also  that  an  ordinance  providing  for  the 
destruction  of  property  as  a  nuisance,  without  a  judicial 
hearing,  was  void  under  a  section  in  the  Constitution  of  Illi- 
nois, substantially  the  same  as  that  already  cited  from  our 
own  organic  law  (Art.  1,  sec.  17).  Dorst  v.  People,  51  111., 
280. 

The  by-law,  distinguished  as  Rule  15,  is  unconstitutional 
and  void.  If  the  other  section  is  sufficiently  intelligible  to 
be  enforced  under  a  strict  construction  of  its  language  in 
any  conceivable  case,  it  is  certain  that  the  conduct  of  the 
prosecutor  in  failing  "to  disperse,"  after  his  comrades  had 
deserted  him,  did  not,  according  to  defendant's  own  account 
of  the  transaction,  subject  him  to  liab'lity  either  for  the 
penalty  prescribed  or  to  indictment  under  the  general  law 
making  it  a  misdemeanor  to  violate  a  town  ordinance. 

The  charter  of  the  city  (ch.  Ill,  sees.  2(>,  27  and  51),  Pri- 
vate Laws  of  1883)  gave  the  city  Marshal  the  powers  as  a 
pence  oificer  of  the  Sherifl  or  constables  of  th'e  County  of 
Buncombe,  and  to  both  the  Marshal  and  a  policeman  the 
authority  to  mnke  arrests — 

**1.  Whenever  he  shall  have  in  hand  a  warrant,  dulv 
issued  bv  the  Mavor  of  the  citv  of  Asheville  or  a  Justice  of 
the  Peace  of  the  countv  of  Buncombe. 

**  2.  Whenever  any  misdemeanor  or  violation  of  any  ordi- 
nance has  been  committed,  and  he  has  reasonable  cause  to 
believe  that  the  suspected  party  may  make  his  escape  before 
a  warrant  can  be  obtained." 

The  power  to  arrest  without  warrant  is,  in  express  terms, 
confined  to  two  classes  of  cases — where  he  sees  an  offence 
committed,  or  where  he  knows  it  has  been  committed,  and 
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has  reasonable  ground  to  apprehend  an  escape.  The  latter 
provision  enlarges  his  authority  beyond  that  of  a  Sheriff  or 
Constable,  but  upon  condition  that  the  ordinance  has  cer- 
tainly been  violated. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations 
(Vol.  1,  §211),  says:  "Charters  authorizing  municipal  ofBcers 
to  make  arrests  upon  view  and  without  process,  are  to  be 
viewed  in  connection  with  the  general  statutes  of  the  Stat*, 
and  being  in  derogation  of  liberty  are  strictly  construed." 

I  Peterfifitid  \\  Vickerf^  3  Coldw.  (Tenn.),  205;    White  w  Keni, 

j  11  Ohio  S,  550. 

In  the  exercise  of  the  extraordina}'  power  given  him  by 
the  charier,  it  was  the  duty  of  the  defendant,  before  he 
touched  the  persjon  of  the  prosecutor  and  demanded  a  sur- 
render of  his  liberty,  to  know  that  the  misdemeanor  had 
been  committed,  either  from  seeing  or  from  such  informa- 
tion as  made  him  willing  to  incur  the  risk  of  indictment, 
or  of  being  mulcted  in  damages  if  no  ordinance  had  been 
violated.  The  question  of  good  faith  on  the  part  of  the 
policeman  comes  to  his  aid  wlien  he  is  resitj^ted  in  making 
an  arrest  thjit  he  has  an  undoubted  right  to  make,  if  there 
be  resistande,  and  the  question  arises  whether  excessive 
force  was  used  to  overcome  it;  but  policemen  of  Asheville 
must  determine,  at  their  peril,  preliminary  to  proceeding 
without  warrant,  whether  a  valid  ordinance  has  been  violated 
within  or  out  of  their  view.  The  principle  recognized 
in  the  cases  of  Slate  v.  McNinch,  90  N.  C,  695,  and  State  x- 
Ptjgh,  101  N.  C,  737,  was  never  intended  to  apply  in  any 
case  except  where  an  officer  is  making  a  lawful  arrest.  In 
the  case  of  Jadson  y.^Reordo^i^  supra,  another  principle  was 
laid  down,  which  seems  to  have  met  with  approval  also. 
It  was  ht'ld  that,  the  arrest  having  been  made  under  a  void 
by-law,  and  being  without  authorit}',  the  officer  making  it 
could  not  rely  u[>on  his  good  failh  as  a  defence  to  an  action 
brought  by  the  pijriy  imprisoned  for  malicious  prosecution, 
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and  tliat  if  the  arrest  was  made  upon  the  first  part  of  the 
ordinance,  which  was  not  unconstitutional,  the  honest  pur- 
pose of  the  defe'ndant  would  not  protect  him,  because  the 
plaintiff  had  violated  that  part  of  the  ordinance  by  crossing 
the  hose.  There  two  distinct  provisions,  one  valid  and  the 
other  void,  were  embodied  in  one  paragraph,  while  in  our 
case  they  are  the  subjects  of  distinct  sections.  The  differ- 
ence in  that  respect  can  give  rise  to  no  distinction  between 
that  case  and  the  one  before  us,  for  a  legislative  or  a 
municipal  law  may  be  valid  in  part  and  void  in  part,  and 
the  portion  not  repugnant  to  the  organic  law  will  be 
enforced  just  as  if  it  had  been  a  distinct  statute. 

There  was  no  suggestion  in  the  evidence  that  the  prose- 
cutor **  was  found  drunk  in  the  streets,  hollowing  or  making 
an  unusual  noise,"  so  as  to  bring  him  within  the  letter,  or 
even  the  spirit,  of  the  only  other  ordinance  offered  in 
evidence,  designated  as  section  645.  The  fact  that  the 
prosecutor  told  the  defendant  that  he  had  been  drinking, 
or  acted  like  a  drunken  man,  or  that  he  even  was  drunk, 
without  making  any  noisy  demonstration,  neither  subjected 
him  to  liability  for  the  penalty,  nor  to  indictment,  because, 
under  a  strict  construction  of  the  law,  he  must  have  been 
both  drunk  and  noisy. 

This  case  may  be  distinguished  from  that  of  State  v. 
McNinch,  87  N.  C,  567,  in  the  fact  that  in  the  latter  the 
arrest  was  made  under  an  ordinance  declaring  public  drunk- 
enness and  loud  and  profane  swearing  to  be  a  nuisance. 
The  Court  held  that  where  one  was  found  drunk  and  swear- 
ing in  an  open  space  in  the  rear  of  a  bar-room,  it  was  public 
drunkenness,  though  in  a  private  place,  and  that  the  defend- 
ant was,  therefore,  liable  under  the  letter  of  the  law.  That 
case  went  to  the  extreme  limit  in  sustaining  the  right  to 
declare  any  act  a  nuisance  that  was  not  a  nuisance  at  com- 
mon law,  and  especially  when  no  specific  power  to  enact  the 
by-law  was  shown  to  be  in  the  cit}'  charter. 
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We  conclude  that,  according  to  the  defendant's  own  evi- 
dence, he  was  guilty,  and,  therefore,  though  the  Judge  may 
have  failed  to  state  the  law  correctly  in  submitting  to  the 
jury  the  whole  case,  still  the  defendant  is  not  entitled  to  a 
new  trial  if  he  was  guilty  in  the  aspect  of  the  testimony 
most  favorable  to  himself  and  founded  upon  the  conception 
that  his  own  statement  was  true.     The  judgment  must  be 

affirmed. 

AflBrmed. 


STATE  V.  E.  D.  WILLIS. 

Per  Curiain:  The  opinion  in  this  case,  delivered  at  the 
last  term  (104  N.  C,  764),  clearly  indicates  that  the  Court 
held  that  the  area  in  question  was  not  a  natural  oyster-bed, 
and  that  on  the  special  verdict  the  defendant  was  guilty. 
In  entering  the  judgment,  however,  we  inadvertently  said 
that  his  Honor  committed  no  error,  whereas  the  judgment 
should  have  been,  he  erred  in  holding  that  the  defendant 
was  not  guilty.  For  the  reasons  given  in  Cook  v.  Moore,  UK) 
N.  C,  294,  the  motion  of  the  Attorney  General  to  correct  the 
judgment  in  the  particular  mentioned,  must  be  allowed.  To 
that  end  the  Clerk  will  certify  this  opinion,  as  heretofore 
delivered,  with  the  amendment,  to  the  Superior  Court,  and 
direct  the  Clerk  of  the  latter  Court  to  return  to  the  office  of 
the  Clerk  of  this  Court  the  certificate  purporting  to  be  the 
certificate  of  the  judgment  of  this  Court. 
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ABDUCTION : 

1.  Fraud  or  force  are  not  esdential  elements  of  the  crime  of  abduc- 

tion under  the  laws  of  this  State.    State  v.  Chesenhall,  676. 

2.  The  offence  is  sufficiently  described  by  the  word  **  abduct,"  and 

may  be  committed  by  violence,  fraud  or  persuasion.    Ibid. 

ACTION  TO  RECOVER  LAND : 

1.  The  owner  of  lar.d,  or  of  f-everal  contiguous  tracts  consolidated 

into  one  1  ody,  may  brin^  a  single  suit  to  recover  possession 
tigainst  a  number  of  trenpassers,  and  it  is  sufficient  to  allege 
that  plaintiff  is  in  possension  of  some  [>art  of  it.  Bryan  t. 
Spiveyj  95. 

2.  It  is  within  the  sound  discretion  of  the  Court,  on  motion  of  the 

defendants,  or  any  of  them,  to  allow  severance  and  a  separate  trial 
as  to  each  defendant,  if  thereby  justice  will  be  promoted.  But 
when  the  Court  held  that  the  defendants  had  a  right  to  demand 
it,  it  was  error,  and  the  judgment  rendered  upon  buch  holding 
must  be  reversed.     Ibid. 

3.  In  an  action  to  recover  land,  the  Court  charged   the  jury  that 

title  having  been  shown  to  be  out  of  the  State,  a  plaintiff  can 
show  title  ''first,  by  a  paper  title;  second,  by  advene  possession 
for  seven  vears  under  known  and  visible  boundaries,  and  under 
colorable  title  by  plaintiff  and  those  under  whom  he  claims; 
and,  third,  by  estoppel."  If  it  was  en  or  to  leave  the  jury 
without  further  explanation,  it  was  cured  when  the  Court 
further  charged  that  if  the  deed  (under  which  plaintiff  claimed) 
covered  the  land  in  dispute,  including  a  certain  lot,  and  the 
agents  rented  and  gave  that  lot  in  for  taxes  for  bcven  years 
before  the  suit  was  brought,  the  possession  of  the  lot  would,  by 
law,  be  extended  to  the  boundaries  of  the  deed,  and  the  plain- 
tiff, and  those  under  whom  he  claimed,  would,  by  construction 
of  law,  be  in  possession  of  the  whole.     Springs  v.  Schenck,  153. 

4.  Where  the  title  deeds  of  two  rival  claimants  to  land  lap  upon 

each  other,  and  neither  is  in  the  actual,  posseFsion  of  any  of  the 
land  covered  by  both  deeds,  the  law  adjudges  the  possession 
of  the  lappage  to  be  in  him  who  has  the  better  title.  McLean 
V.  Smitk,  172. 

5.  If  one  be  seated  on  the  lappage,  and  the  other  not,  the  possession 

of  the  whole  interference  is  in  the  former.     Ibid. 
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6.  If  both  have  actual  possession  of  the  htppage,  the  possefttioii  of 

the  true  owner,  by  virtue  of  bis  oldest  title,  extendi  to  all  not 
actually  occupied  by  the  other.    Ilrid, 

7.  Where  the  father  of  a  junior  grantee  enclosed  within  hi^  field, 

thirty- five  or  forty  years  before  the  trial  was  brought,  an  acre 
of  the  lappage,  including  the  site  of  one  of  the  four  comers  of 
defendant's  land,  and  he  and  the  plaintiif,  as  his  succeaor* 
bad  cultivated  said  land  continuously  for  more  than  thirty 
years  before  the  action  was  brought :  Held^  nothing  more 
appearing,  (1)  that  pliintifTrt  father  would  be  presumed  to  have 
enclosed  the  field  and  cultivated  it  in  the  assertion  of  a  clAim 
of  right  under  his  deed,  and  his  possession  would  extend  to 
boundaries  of  his  deed :  (2)  that  in  order  to  make  the  question 
of  intent  one  for  the  jury,  there  mu^-t  be  testimony  lending  to 
rebut  the  presumption  raised  by  such  possession;  (3)  that  the 
jury  can  pass  upon  the  intent,  where  the  apparently  adverse 
occupancy  extended  over  an  area  po  minute  or  insignificant  that 
the  occupant  might  naturally  have  mistaken  his  boundary,  and 
the  true  owner  would  not,  by  ordinary  care  and  vigilance,  have 
discovered  the  trespass  thereon,  where  there  is  evidence  of  an 
actual  mistake  of  the  parties  in  the  original  location  of  a  divis- 
ion fence ;  (4)  that  the  test  of  the  character  of  the  possession  is 
involved  in  the  question  whether  the  true  owner  could  main- 
tain an  action  of  trespass  against  the  occupant ;  (5)  that  the 
Court  erred  in  leaving  the  jury  to  paKS  upon  the  intent  in  this 
case,  because  there  was  not  sufficient  evidence  tending  to 
rebut  the  presumption  of  adverse  claim.     Ibid. 

«H.  Occasional  entries  on  the  lappage  by  the  holder,  under  the  senior 
grant,  for  the  purpose  only  of  cutting  trees  or  hauling  light- 
wood  or  pine  straw  off,  would  not  extend  her  possession  to  all 
of  the  interference,  except  the  actual  possessio  pedis  of  the 
plaintiff.     Ibid. 

9.  Slie  muse  show  that  she  continuously  subjected  some  portion  of 
the  disputed  land  to  the  only  use  of  which  it  was  susceptible, 
unless  she  herself,  or  her  servants  or  agents  occupied  a  hou:^ 
upon  it,  or  kept  some  portion,  of  it  enclosed,  before  she  can 
limit  the  operation  of  plaintiff's  possession  to  his  enclosure. 
Ibid. 

10.  A.,  the  plaintiff  in  an  action  to  recover  Itnd  from  B.,  the  defend- 
ant, both  being  heirs  at  law  of  one  M.,  claimed  under  a  deed 
from  M.'s  administrator  to  his  father,  and  showed  exclusive  poa- 
session  in  himself  and  father  for  twenty-five  or  thirty  years. 
The  defendant  claimed  under  one  P.,  who  bought,  orally,  of 
plaintiff's  father,  and  went  into  possession  under  verbal  arbitra- 
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tion,  and  that  plaintiff  and  defendant  were  tenants  in  common: 
Held,  (1)  that  the  deed  from  the  administrator  was  color  of  title; 
(2)  that  twenty  years*  adverse  and  exclusive  possession  would 
protect  against  claims  of  tenants  in  common;  (8)  that  the  time 
between  May  20th,  1861.  and  January  Ist,  1870,  should  not  be 
counted.    McMillan  v.  Oambrill,  359. 

11.  The  defendant  will  not  be  allowed  for  the  first  time  in  this  Court 

to  raise  questions  as  to  whether  plaintiff  offeied  8ufi9cient  evi- 
dence to  go  to  the  jury  to  show  the  (sufficiency  of  hi4  posssession. 
Ibid. 

12.  Ill  an  action  for  the  recovery  of  the  possession  of  land,  defendant, 

in  support  of  his  title,  offered  in  evidence  a  special  proceeding 
and  order  for  tale  of  land  for  assets  and  deed  thereunder,  to 
which  plaintiff  objecte*!  because  it  did  not  appear  that  the  guar- 
dian ad  litem  appointed  for  the  feme  plaintiff,  who  was  a  party 
to  the  proceeding,  was  served  with  summons,  or  appeared  or 
filed  any  answer.  Summons  was  served  upon  the  infant  accord- 
ing to  law:  Held,  there  was  not  such  irregularities  as  made  the 
proceeding  void.     Coffin  v.  Cox,  870. 

13.  At  most,  such  proc'eedings  xvere  only  voidable,  and  could  not  be 

attacked  collaterally  except  for  fraud  or  by  motion  in  the  cause 
when  made  in  apt  time.    Ibid, 

14.  The  fact  that  the  purchase-money  was  not  paid  until  three  months 

after  sale,  and  that  deed  was  not  made  directly  to  the  bidder 
in  accordance  with  the  order  of  sale,  but  to  a  third  party,  who 
advanced  the  money  for  him,  were  not  such  as  the  plaintiff  (the 
pi-tilioner)  could  complain  of,  after  the  lapse  of  years,  even 
though  it  might  have  been  the  duty  of  the  Court,  if  these  facts 
had  thus  appeared,  to  have  set  aside  the  sale.    Ibid. 

15.  When  the  executor,  in  this  case,  exercised  a  power  conferred  by 

an  order  of  the  Court  in  the  execution  of  the  deed,  but  failed 
to  recite  therein  the  source  of  his  authority,  the  implication  is 
that  he  exercised  the  power  so  conferred.    Ibid. 

16.  A  deed  sets  forth  the  boundaries  of  land,  and  the  testimony 

locates  them;  when  the  latter  is  conflicting,  the  jury  must  pass 
upon  its  weight.     Ellis  v,  Harris,  395. 

17.  The  plaintiff  must  recover  on  the  strength  of  his  own  title.     It  is 

not  necessary  that  the  defendant  should  show  title.     Ibid. 

18.  When  the  boundaries  of  land  are  established  and  known,  the 

number  of  acres  called  for  by  the  deed  is  immateiial  to  deter- 
mine quantity  conveyed;  but  when  the  question  is  one  of  locat- 
ing the  boundaries,  the  number  of  acres  may  then  be  considered, 
in  connection  with  other  testimony,  to  ascertain  what  is  the  land 
covered  by  the  deed.     Ibid. 
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19.  It  cannot  be  contended  that  an  action  »  for  posses-non  onlj,  the 

land  having  been  taken  by  force,  when  the  pleadings  distinctlT 
raise  the  issue  of  title.    Ibid. 

20.  Id  an  action  to  recover  land  the  plaintiff  claimed  as  owner  in  fee. 

The  defendant  claimed  as  tenant  in  common  with  plaintiff  of 
an  undivided  third.  Plaintiff's  evidence,  sufficient  to  show 
ownership  in  fee  in  an  undivided  part  of  the  land,  tended  also 
to  i>how  c«  lor  of  title  and  continuous  possession  of  the  whole 
land.  Defendant  also  offered  evidence  tendit>g  to  show  color  of 
title  in  an  undivided  third,  and  posst-ssion  for  more  than  seven 
^eais.  This  the  Court  refused  to  receive,  and  instructed  the 
jury  that  defendant  had  failed  to  offer  any  evidence  ( f  co-ten- 
ancy: Held  to  be  error,     Lenoir  v.  Mining  Co.,  473. 

21.  The  burden  was  upon  the  plaintiffs  to  show  sole  title  in  ibfoi- 

selves,  as  alleged,  and  failing  in  this,  the  defendant  had  a  right 
to  remain  in  possession  as  tenant  in  common  with  them  of  the 
undivided  one- third.     Ibid. 

22.  The  defendant  was  not  bound  to  show  title  as  alleged — tenancy  iu 

common.     Ibid, 

28.  The  action  being  adverse,  and  evidence  introduced  to  show  color 
of  title  in  plaintiff,  defendant  was  entitled  to  reply,  and  the 
exciusioiL  of  his  evidt'nce,  which  might  have  ii  fluenced  the 
jury  to  decide  for  him,  entitles  him  to  a  Eew  trial.     Ibid. 

24.  Possession  of  land  und^r  a  bond  for  titlt*  is  notice  of  the  e(]uitie9 

of  which  it  i«  evidence.     Mfg.  Co.  v.  Hendricks,  485. 

25.  A  bond  for  tide  *'  for  thirty  acres  of  land,  bnag  a  portion  of  a 

tract  formerly  owned  by  Reuben  Deaver  and  known  as  the 
*  Deaver  Trhct,'  adjoining  the  lands  of  one  Murray  and  two 
other  parties—naming  them — beginning  on  a  white-oak.  corner 
of  the  said  Deaver  and  Murray  land,"  it  appearing  aL-o  that  it 
was,  at  most,  only  a  portion  of  the  Denver  tract,  is  very  ambigu- 
ous, and— (/Mcpre  ?  if  it  can  be  aided  l)y  extrinsir  evidence.  Ibid, 

26.  Such  defect  is  not  lemedied  by  a  subsequent  survey.    Ibid. 

27.  Defective  deeds  (where  tliere  is  an  evident  mistake  in  running 

the  lines),  may  be  cured  by  survey  made  at  the  time  of  their 
execution  and  deliverv.  As  to  defective  executorv  contents, 
qmvre?    I  hid. 

28.  When,  in  aid  of  such  defective  agreement  a  receipt  iK>hown,  it 

n)ust  be  connected  with  the  agreement  by  internal  evidence, 
not  by  parol.     Ibid. 

29.  A  rtcei])t.  *'  I  have  received  of  T.  H.  on  hi-*  Und  where  he  now 

lives."  ceitain  sums  <'f  money  named,  is,  of  it^elf,  without  con- 
nection with  other  papers,  a  sufficient  memorandum  in  writing 
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under  29  Car.,  II,  to  warrant  specific  performance,  if  the  land 
can  be  sufficiently  identified  by  evidence  aliunde.    Ibid. 

See  also,  363. 

ADMINISTRATION: 

1.  An  action  by  an  administrator  to  recover  damages  for  the  death 

of  his  intestate  (under  section  1498  of  The  Code)  must  be 
brought  within  one  year  after  the  death  of  the  intestate.  Best 
V.  Kinston,  205. 

2.  The  fact  that  no  administrator  was  appointed  does  not  vaiy  the 

rule,  as  no  explanation  why  the  action  ^^as  not  brought  within 
one  year  can  avail.    Ibid. 

m 

3.  Ic  is  the  duty  of  nn  administrator  d.  h.  n.  to  complete  the  settle* 

ment  of  his  intestate's  estate,  and  the  distributees  must  look  to 
him  for  settlement.    Jarratt  v.  Lynch,  422. 

4.  Where  an  administrator  d.  b.  v,  brought  nuit  against  the  admin- 

istrator of  the  f<)rmer  administrator  i<^v  a  settlement  of  the 
estate,  which  suit  was  settled  bv  a  Ci  an  promise  judgment  and 
the  amount  recovered  duly  distributed:  i/e/d,  in  an  action  by 
the  administrator  of  the  former  administrator  upon  a  bond  given 
to  him  by  one  of  the  distributees  for  certain  personal  property 
purchased  at  his  administrator's  sale,  and  with  which  his  estate 
•  had  been  charged  in  the  settlement  with  the  administrator  d. 
b.  n.;  that  the  judgment  in  said  suit  could  not  be  attacked  in 
this  action;  that,  upon  the  testimony,  there  was  no  evidence  of 
fraud  to  go  to  the  jury,  and  that  the  plaintiff  was  entitled  to  re- 
cover.   Ibid. 

ACTION  BY  ADMINISTRATOR  DE  BONIS  NON,  84. 

When  administrator,  with  will  annexed,  becomes  trustee,  213. 
Administrator  proper  party  to  sell  lands  to  pay  debts,  283. 
Sale  by  administrator,  376. 

ADMINISTRATORS:    See  Administration. 

AGENCY: 

Evidence  of  agent,  100. 

AMENDMENT : 

1.  The  Superior  and  Criminal  Courts  have  power  to  amend  any 

warrant,  process,  pleading  or  proceeding  bpgun  before  a  Justice 
of  the  Peace,  even  after  verdict  and  judgment ;  but  where  such 
amendment  is  made  after  verdict,  it  should  he  in  conformity 
with  evidence  elicited  on  the  trial.     State  v.  B^ker,  758. 

2.  Where  an  amendment  to  a  warrant  was  allowed  after  verdict, 

wherein  facts  were  alleged  not  in  the  original,  and  the  record 
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did  not  show  there  had  been  any  evidence  introduced  to  support 
tliem  :  Held,  that  there  was  error,  an<i  a  new  trial  ordered,  lldd, 

APPEAL: 

1.  Where  a  case  upon  appeal  was  settled  and  filed  in  the  Clerk's 

office  on  the  first  day  of  Noveml^er,  1889,  and  the  transcript  on 
appeal  docketed  November  30th  in  the  Supreme  Court,  the  call 
of  cases  of  the  district  being  on  December  2<i,  a  motion  for 
dismissal  m  ide  by  appellee  for  failure  to  print  should  be  granted. 
Avery  v.  Pritchard,  344. 

2.  An  appeal  from  a  judgment  rendered  before  the  commencement 

of  the  term  of  this  Court  must  te  docketed  at  such  term  before 
the  conclusion  of  the  call  of  the  district.     Ibid. 

3.  There  is  no  requirement,  as  a  prerequisite  for  perfrcting  appeals, 

that  the  term  at  which  the  judgment  was  rendered  should  end 
ten  days  before  the  commencement  of  the  term  of  this  Coart. 
The  head-note  in  Gregory  v.  Hobhs,  which  so  indicates,  is  mis- 
leading.    76  id. 

4.  The  law  favons  promptness  and  diligence  in  sending  up  appeals, 

and,  when  docketed  in  time,  appeals  stand  for  argument  even 
in  caseA  tried  below  during  the  same  terra  of  ihe  Supreme 
Court  (Rule  5),  though  the  rule  allows  the  appeal  to  be  taken 
to  the  next.    Ibid. 

5.  The  admission  of  the  contents  of  a  letter  written  by  an  attor- 

ney is  no  ground  for  a  new  trial,  when  there  is  afterwards  evi- 
dence as  to  the  same  fact,  substantially,  as  that  contained  in  the 
letter,  especially  when  it  does  not  appear  that  the  defendant 
was  prejudiced.    Jar  rati  v.  Lynch,  422. 

6.  A  case  was  tried  at  the  August  Term,  1889,  of  the  Superior  Court 

and  docketed  in  the  Supreme  Court,  April  14,  1890.  The  ca^e 
was  settled  and  filed  in  the  Superior  Court  Clerk's  office  in 
time  for  the  transcript  to  have  been  docketed  for  appeal  in  this 
Court  before  the  call  of  causes  for  that  district :  Eeid,  tbe 
appeal  must  be  dismissed :  and  this,  though  the  appellee  did  not 
move  to  docket  and  dismiss  during  the  week  allotted  for  that 
district.    Porter  v.  Railroad,  478. 

7.  Discussion  by  Clark,  J.,  of  the  rules  of  appeal  applicable  in  snch 

cases.     Ibid. 

8.  The  rule  of  practice  is  that  points  not  raised  by  exceptions  will 

not  be  entertained  when  presented  for  tbe  first  time  in  the 
Supreme  Court.    Allen  v.  Railroad,  615. 

9.  It  is  the  duty  of  this  Court  to  have  the  assignments  of  error  in 

every  case  on  appeal  presented  with  such  fullness  of  statement 
as  will  enable  the  Court  to  determine  the  case  upon  its  ml 
merits.     Boyer  v.  Teague^  571. 
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10.  A  Judge  cannot  re-seitle  a  case  on  appeal:  he  can  only  correct 

8uch  errors  as  have  resulted  from  inadvertence,  miBtake,  misap- 
prehension,  or  the  like.     I^dd. 

11.  Objectionable  comments  of  coun>el  to  the  jury  will  not  be  con- 

sidered on  appeal,  unless  they  were  excepted  to  at  the  time,  or 
the  Court  was  requested  to  instruct  the  jury  in  rj^spect  to  them. 
State  V.  Poire//.  635. 

12.  Where  no  exceptions  are  made  below,  and  no  error  is  apparent 

upon  the  record,  the  jiulgment  will  be  affirmed.  State  v. 
Brovrn,  (545. 

1«<.  A  judgm'^nt  that  a  prosecution  is  fii^-nloiia  and  not  required  by 
the  public  interest,  and  that  the  prosecutor  pay  costs,  is  con- 
clusive and  not  appealable.     State  v.  Hamilton,  660. 

14.  It  is  error  to  tax  a  prosecutor  v  iih  costs,  unless  the  Court,  upon 
the  facts,  shall  entertain  and  express  the  opinion  that  theie  was 
not  reasonable  ground  for  the  prosecution,  or  that  it  was  not 
required  by  the  public  intert-st,  or  shall  adjudge  that  the  prose- 
cution was  frivolous  or  malicious,  or  shall  be  of  of)inion  that 
there  was  a  greater  number  of  witnes.«es  summoned  for  the 
prohecuiinn  than  was  necessary.  Such  findings  of  fact,  when 
ma- le,  are  conclusive  ami  not  reviewable  on  Hjipuil.  but  tiiey 
are  necessary  to  be  made  in  t»rder  to  support  the  judgment. 
State  V.  Roberts,  6«2. 

1.5.  Wh<  re  no  instruction  is  a^ked  to'*  state  in  a  plnin  and  correct 
manner,  tlie  evidence  given  in  ihe  case,  and  declare  and  explain 
the  law  arising  thereon."  the  failure  of  the  Court  to  comply 
with  the  statute  in  that  particular  will  not  be  snlficient  ground 
for  a  new  trial,  ef-i>ecialiy  where  the  *'caf>e  on  npj>eal"  shows 
that  the  charge  of  the  Court  presented  the  case  in  the  most 
favorable  light  for  the  defendant.     State  v.  Pritclett,  C67. 

16.  The  objt  clion  that  theie  v\  «8  no  evidt^nce  to  go  to  the  jujy  cannot 

be  taken  for  the  first  time  in  the  Suprenie  Court.  State  v. 
Bruce,  792. 

17.  When  appellant's  counsel,  on  leceipt  of  appelUe's  caj^e,  sends  the 

papers  to  the  Judge  to  settle  the  case  on  appeal,  without  any 
**  request,"  as  require  I  by  The  Code,  g  550,  to  fix  a  time  and 
place  for  settling  the  case,  the  Judge  is  not  required,  in  the 
absence  of  such  request,  to  give  notice,  and  the  case  settled  will 
not  be  set  aside  in  this  Court,  especial'y  when  appellant's  coun- 
sel took  no  steps  for  three  months  towards  securing  a  hearing 
before  the  Judge  in  regard  to  the  matter.     Walker  v.  Scottj  56. 

18.  While  the  Court  will  allow  a  '*case"  to  be  withdrawn  to  be 

amended  by  the  Judge  when  he  expresses  a  willingness  to  cor- 
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red  an  error  or  inadvertence,  this  will  not  be  done  when  the 
Judge  states  that  there  is  no  error,  and  that  he  will  ''make no 
change  whatever  in  the  case  as  settled."    Ibid. 

19.  When  exceptions  are  filed  under  Rule  27,  the  recitals  contained 

therein  are  not  conclusive,  but  it  is  open  to  the  appellee  to  con- 
trovert iheui,  and  to  have  the  Judge  pass  upon  their  correct- 
ness in  ^'  settling  the  case  on  appeal."    Ibid, 

20.  This  Court  will  not  consider  questions  not  raised  by  proper  excep- 

tions.    Mfg  Co.  v.  Brooks,  107. 

21.  It  is  the  duty  of  an  appellant,  after  the  service  of  the  counter 

case  on  appeal  by  ihe  appellee,  to  tmrnecfuzfe/j/  requet-t  the  Judge 
to  tlx  a  time  and  place  for  settling  the  case.  Simmons  v.  An^ 
drewSf  201. 

22.  If  he  fails  to  do  so  till  after  so  great  a  lapse  of  time  that  the 

Judge  is  unable  to  remember  what  took  place  at  the  trial,  the 
judgment  will  be  affirmed  if  there  are  no  eirors  on  the  face  of 
the  record  proper;  but  if  application  is  made  within  a  reasona- 
ble time,  and  the  Judge  is  unable  to  settle  the  case  on  account 
of  an  indistinct  memory  as  to  what  took  place  at  the  trial,  a 
new  tiial  will  be  granted.    Ibid. 

23.  It  is  the  duty  of  the  appellant,  if  the  case  on  appeal  isnot  settled. 

to  show  alfirmatively  thbt  the  fault  is  not  his.     Ibid. 

24.  If  no  exceptions  are  stated  by  appellant  in  the  case  on  appeal, 

and  there  are  no  errors  in  the  record  proper,  the  judgment  will 
be  affirmed.     Ibid. 

25.  Qucere:  If  the  surety  on  the  bond  given  on  appe^tl  from  the  Jus- 

tice to  the  Superior  Court  is  a  •*  party  "  who  can  appeal  from 
the  judgment  of  the  latter  Couit.     Ibid. 

26.  Where,  on  a  motion  to  reinstate  an  appeal  dismissed  for  failure 

to  print  the  record,  the  appellant  alleged  that  he  employed  an 
attorney  to  represent  him  in  this  Court:  that  he  was  not 
aware  of  the  rule  requiring  the  record  to  be  printed,  and 
that  if  his  attorney  had  notified  him  he  would  have  had  it 
printed,  but  did  not  allege  that  he  applied  to  his  counsel  to  leain 
the  requirements  of  prosecuting  appeals,  nor  that  he  furnished 
any  money  or  took  any  steps  to  have  the  record  printed:  Held, 
that  no  excu-te  is  shown  for  his  negligence,  and  the  motion 
must  b^  denied.     Griffin  v.  Nelson,  235. 

27.  It  is  not  the  duty  of  counsel  for  an  appellant  to  have  the  record 

printed.     Ibid. 

28.  Where,  upon  objection,  certain  testimony  was  excluded  on  the 

trial  below,  and  the  plaintiff  submitteti  to  a  judgment  of  non- 
suit, which  was  afterwards  stricken  out  and  the  case  reinstated 
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for  trial,  no  appeal  We^  to  this  Court,  and  an  Appeal  taken  by 
defendant  will  be  dismissed.     Bain  v.  Bain,  239. 

29.  A  motion  to  n  instate  an  appeal  will  be  denie<l  where  it  appeared 
that  the  appeal  was  docketed  on  March  12th,  and  reached  in 
regular  order  on  March  18th,  when  it  was  diemifs^d  for  failure 
to  print  the  record,  under  the  rules,  though  counsel  for  appel- 
Unt  being  present  durinji;  the  call  of  the  district,  and  not  seeing 
the  case  on  docket,  left  before  the  call  wa«  concluded.  The 
dismissal  was  not  for  failure  to  argue,  but  for  failure  to  print, 
and  this  was  not  a  professional  duty,  nnd  the  negligence  was 
thai  of  the  client.     Stej^henn  v.  Koonee,  255. 

Excusable  neglect  in  regard  to,  32^1 

APPRENTICES: 

1.  When,  upon  nppeal  from  the  Clerk's  refusal  to  have  the  infant 

daughter  of  the  petitioner  apprenticed  to  her  husband,  and  from 
an  order  apprenticing  the  child  to  another,  the  Court  below 
affirmed  the  ordt-r  of  the  Clerk,  upon  the  grounds  that  the  de- 
fendant had  had  the  child  in  his  care  and  custody  for  several 
yeart<,  and  had  raised  her  up  to  her  present  age  (eleven  years), 
and  still  desired  to  keep  her,  and  that  the  defendant  was,  and 
the  husband  of  the  petiiioner  was  vot,  a  suitable  person  to  bind 
the  child  to:  Held  to  be  error.    Ashley  v.  Page,  828. 

2.  The  statute,  oh.  169,  Acts  of  1889,  *'in  relation  to  indigent  and 

other  apprentices,''  does  not  confer  jurisdiction  upon  the  Clerk 
of  the  Court,  under  the  facts  of  this  case.     Ibid. 

3.  It  does  not  appear  that  the  child  is  a  proper  person  to  be  bound 

out  under  either  of  the  tive  cases  mentioned.     Ibid. 

4.  The  mother,  if  a  suitable  person,  is  entitled  to  the  care  and 

custody  of  the  child,  even  though  there  be  others  more  su  table. 
Ibid. 

ARBITRATION,  of  Insurance,  2H. 

ARREST: 

1.  The  powers  conferred  upon  city  and  town  constabKs  by  sections 

3808,  3810,  The  Code,  are  limited  in  respect  to  arrests  without 
warrant,  to  the  territory  embraced  within  the  corporate  boun- 
daries: but  when  the  constable  is  acting  under  a  valid  warrant 
from  the  Mayor  of  the  municipality,  or  other  duly  authorized 
«  fficer,  he  may  make  arrests  at  any  pluce  ^^  ithin  the  county  in 
which  such  city  or  town  is  situated.    Stale  v.  Signwn,  728. 

2.  If  an  officer  is  resisted  in  making  an  arrest,  he  may  use  that  de- 

gree of  force  which  is  necessary  to  the  proper  performance  of 
his  duty:  and,  after  aria(*cused  person  is  arrested,  the  officer  is 
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justified  in  the  use  of  usiog  such  force  as  qia  j  be  neceB^tarr.  even 
to  taking  life,  to  prevent  his  escape,  whether  the  offence 
charged  is  a  felony  or  misdemeanor.     Ibid. 

8.  But,  wliere  a  person  charged  only  with  a  misdemeanor  lliee  from 
(he  officer  to  avoid  arrest,  the  latter  is  not  authorized  to  take 
life  or  shed  blood  in  order  to  make  the  arrest.  Under  such  cir- 
cumstances, if  he  kills,  he  will  at  least  be  guilty  of  manslaughter, 
and  he  will  be  guilty  of  an  assault  if  no  actual  injury  is  inflicted, 
if  he  uses  such  force  as  would  have  amounted  to  manslaughter 
had  death  ensued.     Ibid, 

4.  Where  a  perscm  charged  with  a  misdemeanor  escaped  from  the 

custody  of  an  officer,  and  was  fleeing  to  avoid  a  re-arrest,  and  the 
officer,  being  unable  to  overtake  him,  threatened  to  shoot,  and. 
the  fugitive  not  stopping,  did  fire  his  pistol  when  within  thirty 
yards:  Held,  that  the  officer  was  guilty  of  an  assault,  no  matter 
whether  his  intention  was  to  bit  the  person  so  fleeing  or  simply 
to  intimidate  him  and  thereby  induce  him  to  surrender.    Ibid. 

5.  An  officer  is  authorized  (o  take  such  precautions  for  the  safe  cus- 

tody of  his  prisoner — such  as  tying  or  handcuffing — as  in  hi* 
judgment  may  be  necesFary,  provided  he  acts  in  good  faith 
and  without  malice.     Ibid. 

6.  .A  police  officer  may  ii  ake  arrefets,  without  warrant,  for  violations 

of  municipal  ordinances,  when  committed  in  his  presence;  but 
he  must  determine,  at  his  own  peril,  the  fact  that  there  has  been 
a  violation  of  a  valid  ordinance.  If  the  (»rdinance  is  invalid, 
tlie  fact  that  he  acted  in  good  faith  will  not  protect  him— the 
(juestion  of  bona  fid(S  only  arises  in  determining  the  extent  of 
force  used  by  him  in  overcoming  resistance  to  arrest.  State  v. 
Hunter,  79G. 

ASSETS : 

1.  When,  on  petition  to  make   real  estate  assets,   no  service  was 

made  upon  the  defendants  except  one,  and  the  infant  defend- 
ants were  not  represented,  either  by  guardian  ad  litem  or  other- 
wise, and  the  land  brought  only  one-third  of  its  value,  and  the 
sale  was  without  notice  to  defendants  of  its  time  and  place: 
Held,  that  these  [iroceeding  were  in  such  utter  disregard  of  the 
rights  of  property  and  the  fundamental  principles  of  law,  that 
they  might  be  pronounced  void,  on  motion  in  the  cause  made 
many  years  after  final  judgment.    Harrison  v.  Harrison,  232. 

2.  Decrees  in  such  proceedings  are  absolutely  void  against  beirs, 

whether  infan's  or  adults,  not  served  in  some  sufficient  way. 
Ibid. 
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3.  Sfctiosi  387  of  The  Code  does  not  cure  such  want  of  t^ervice  as 

to  infants,  unless  they  were  represented  in  some  proper  man- 
ner.    Ibid 

4.  Where  the  defendants  knew  of  >»ut  took  no  benefit  of  such  void 

sale,  though  they  recited  the  proceedings  in  some  subsequent 
action,  such  notice  cannot  have  the  effect  of  service.     Ibid. 

5.  Mere  delay  in  making  the  motion  to  <leclare  void  such  proceed- 

ings cannot  preclude  the  heirs.     Ibid 

fi.  A  judgment  was  obtained  and  docketed  in  1878  against  one  W., 
who  afterwards  purchased  a  tract  of  land,  and,  being  at  the 
time  indebted  beyoml  his  ability  to  pay,  executed  a  deed  to  one 
C.  The  assignee,  for  value  of  the  judgment,  brought  action  to 
declare  voiil  the  convevance,  and  to  have  the  lan«l  sold  in  di«- 
charge  thereof.  The  defendant  demurred  that  only  the  admin- 
istrator of  W.  could  maintain  an  action  to  sell  W.'s  land  :  Held, 
that  the  demurrer  must  be  sustained.     Tuck  v.  Walker,  28>. 

7.  The  Code.  §1446,  provides  explicitly  for  i^ale  of  lands  for  assets 

which  have  been  conveyed  in  fraud  of  creditors.    Ibid. 

8.  The  administrator,  and  not  the  judgment,  creditor,  is  the  proper 

])erson  to  sell  lands  to  pay  judgment  debts,  for  it  is  the  duty  of 
the  administrator  to  exhaust  the  personal  property  for  this  pur- 
pose before  the  real  estate  can  bp  reached.     Ibid. 

Petition,  to  sell  land  for.  381. 

ASSIGNMENT: 

1.  In  an  action  to  set  aside  an  assi^jnni'^nt  for  fraud,  in  that  it  con- 

veyed certiin  lands  and  x)ther  property  to  ihn  wife  of  the 
assignor  without  a.  valuable  consideration,  it  was  held  that  the 
burden  was  upon  him  to  sho^  such  consideration.  Stejjhen- 
Hon  v.  Felt  on,  114. 

2.  Where  it  has  been  made  to  appear  atHrmatively  that  the  husband 

had  for  xears  cultivated  his  wife's  farm,  and  after  discharging 
all  the  expenses  of  the  family  invested  the  net  proceeds  in  the 
business  of  his  firm,  there  being  no  express  contract  to  repay, 
the  wife's  debt  was  not  such  as  could  have  been  preferred,  by 
assignment  of  such  property,  to  debts  of  bona  fide  creditors. 
Ibid. 

Action  by  assignee  to  collect,  427. 

ASPORTATION: 

The  prosecutor's  sheep  were  grazing  in  a  field  in  which  there  was  a 
vacant  house,  the  entrance  to  which  was  barred  by  boards.  On 
approaching  the  house,  on  one  occasion,  the  prosecutor  disco v- 

106—52 
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ered  the  defendant  in  the  house  with  several  of  his  sheep,  the 
entrance  being  closed  by  boards  arranged  in  a  different  manner. 
He  saw  the  defendant  seize  one  of  the  pheep,  but  upon  discover- 
ing prosecutor  he  fled:  Held,  that  there  was  evidence  of  asporta- 
tion sufiicient,  if  believed,  to  support  a  verdict  of  guilty  of  lar- 
ceny.   State  v.  Gray,  734. 

ATTACHMENT: 

Section  417  of  The  Code  is  not  applicable  to  a  motion  to  vacate  a 
warrant  of  attachment.     MiUhiser  v  Balseley.  433. 

BETTERMENTS,  481. 

BOND,  OFFICIAL: 

1.  A  Register  of  Deeds  and  surety  renewed  his  official  bond  in 

Deceml)er,  1885,  conditioned  to  be  void  if  he  should  safely  keep 
the  records  and  books  belonging  to  his  office,  and  at  all  tiint^s 
truly  and  faithfully  discharge  the  dutien  of  his  stid  oj^tc  during 
his  continuance  therein.  In  September,  1886,  the  relator  deliv- 
ered to  him  a  deed  of  mortgage  for  registration  to  secure  one 
thousand  dollars,  which  was  registered  '*one  hundred  dollars": 
Held,  in  an  action  for  damages  for  breach  of  the  official  Ixind 
on  account  of  such  misregistration,  the  plaintifT  could  recover. 
Kivett  V.  Young,  567 

2.  Tbie  words  *'  and  faithfully  discharge  the  duties  of  his  office"  do 

not  refer  alone  to  the  safe-keeping  of  the  "records  and  books." 
but  to  all  other  official  acts,  the  non- performance  of  which 
results  in  injury.     Ibid. 

3.  The  Code,  g  1883,  enlarges  the  scope  and  purpose  of  official  bonds. 

and  is  in  accord  with  sound  public  policy.     Ibid. 

4.  The  former  decisions  of  this  Court  on  this  subject  are  now  con- 

strued in  the  light  of  this  section  (1883)  of  The  Code.     Ibid, 

BOOKS  AND  DOCUMENTS,  In  evidence,  153. 

BOUNDARY : 

1.  A  deed,  made  in  1863,  and  under  which  defendant  claimetl. 
described  the  land  as  "  beginning  on  the  sound,  at  a  ditch."  The 
plaintiff  contended  that  this  beginning  was  at  A,  where  a 
ditch  enters  the  sound  ;  the  defendant  contended  that  it  was  at 
F,  where  there  is  now  no  ditch.  A  surveyor  testified  that  he  liad 
surveyed  the  line  claimed  by  defendant ;  that  if  a  ditcii  ha<l 
entered  the  sound  at  F  in  1863  it  wotild  be  hard  to  distinguish 
it  now  ;  that  he  had  located  F  as  the  beginning  corner,  by  deed 
to  adjoining  tract.  There  was  evidence  that  there  was  a  ditch 
along  the  line  F  H  ;  that  it  approached  within  eighty  yards  of  F, 
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where  a  swamp  intervened :  that  said  ditch  seemed  to  have 
been  cut  for  a  drain,  but  was  not  now  visible  at  F ;  that  nails 
in  certain  gate-posts  and  trees  marking  a  line  of  water-fence, 
were  found  in  1887,  running  from  the  marsh  to  the  sound,  in 
line  with  the  ditch  :  Held,  that  there  was  sufficient  evidence  to 
warrant  the  finding  of  the  jury  that  the  beginning  point  was 
at  F.     Roberta  v.  Preston,  411. 

2.  When  the  boundaries  in  a  grant  recited  *'  beginning  on  the  side 

of  Gallon  Creek,  at  a  small  oak,  corner  John  Edwards,  thence," 
&c..  parol  evidence  is  admissible  to  show  that  the  beginning 
point,  "John  Edwards'  corner,"  is  three  hundred  yards  from 
the  creek.     Bonaparte  v.  Carter,  534. 

3.  Where,  in  an  action  to  recover  land,  the  boundary  line  between 

plaintiff  and  defendant  is  in  dispute,  and  the  calls  in  defendant's 
deed  are  for  certain  natural  objects,  but  there  it^  a  controversy  as 
to  their  location,  and  there  is  testimony  that  at  the  time  the 
plaintiff  sold  the  land  to  defendant's  grantor  a  line  was  sur- 
veyed and  corner  marked,  which  does  not  reach  the  object 
described  in  the  deed,  it  is  within  the  exclusive  province  of  the 
jury  to  locate  the  disputed  line.     Marsh  v.  Richardson,  539. 

4.  Where    defen<lant    claims    through    mesne    conveyances    from 

plaintiff,  it  is  competent  tu  prove  by  plaintiff  that  at  the  time 
of  his  conveyance  to  defendant's  grantor,  a  certain  line  was 
surveyed  and  a  corner  marked  by  him.     Ibid. 

5.  It  is  not  error  to  decline  to  give  an  instruction  asked  after  the 

close  of  the  evidence.     Ibid. 

Locating,  395. 
BURDEN  OF  PROOF :  See  Evidence. 

CARRIERS: 

1 .  On  the  trial  of  an  action  for  damages  for  putting  the  feme  plain- 
tiff off  a  railway  train,  it  appeared  that  the  tickets  held  by 
herself  and  husband  were  not  stamped  as  required,  and  the  con- 
ductor told  the  husband  that  they  must  pay  or  get  off,  after  the 
husband  had  urged  him  to  telegraph  for  leave  for  them  to  go  on 
to  W.  on  the  unstamped  tickets;  that  when  they  reached  the 
next  station,  the  conductor  returned  and  said,  in  a  "brusque, 
decided  maimer,"  to  the  husband,  "This  is  Halifax,  if  you  are 
going  to  get  off";  and  he,  saying  he  had  no  intention  of  getting 
off  unless  ordered,  the  conductor  said,  "  very  decidedly,  quickly 
and  rudely,"  "  Then  I  order  you  to  get  off,"  at  which  plaintiif 
and  her  husband  got  off,  but  returned  and  paid  their  fare:  Held, 
that  the  company  was  not  liable  for  damages  for  the  manner  of 
expulsion,  although  the  feme  plaintiff  was  riding  on  pillows  and 
apparently  unwell.     Rose  v.  Railroad,  168. 
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2.  An  action  lies,  after  payment,  to  recover  back  an  overchaige  hv 
a  common  carrier.     Manufacturing  Co.  v.  Railroad,  207. 

8.  When  the  freight  is  shipped  over  connecting  lines,  no  action  lies 
against  the  last  carrier  to  recover  back  a  charge  in  excess  of 
rate  agreed  upon  by  tirst  carrier  in  the  absence  of  proof  that  ihe 
first  carrier,  who  gave  the  bill  of  lading,  had  authority  to  bind 
the  connecting  lints  by  its  contract  rate  of  shipment,  or  thai 
the  last  carrier  agreed  to  refund  the  sum  paid  in  excels  of  the 
amount  agreed  by  first  shipper  to  be  charged.     Ibid. 

4.  Where  in  such  action  against  the  last  carrier,  it  was  in  evidence 
that  the  agent  of  such  carrier  at  the  point  of  destination  stated 
to  the  consignee  that  he  would  not  let  consignee  have  the 
freight  without  payment  of  a  certain  sum  (which  was  largely 
in  excess  of  the  rate  specified  in  the  bill  of  lading),  but  if.  after 
after  an  investigation  made  with  the  roads  over  which  the  car 
came,  there  was  an  overcharge,  it  would  be  refunded:  that  he 
would  try  to  get  it  corrected,  as  there  was  evidently  an  over- 
charge from  the  bill  of  lading,  but  it  would  have  to  go  through 
all  the  roads  over  which  it  came:  and  also  wrote  letters  to  the 
consignee,  stating  in  one  that**  the  overcharge  has  been  filed 
and  should  come  in  next  month.  In  cases  of  overcharge,  the 
railroad  does  not  allow  goods  taken  without  full  amount  l>eing 
paid,  and  when  overcharge  is  worked  up  by  all  the  roads,  the 
(J.  C.  agent  will  remit  same  back.''  And  in  anotln  r:  *'  Enclosed 
will  find  message  I  received  from  G.  F.  A..  Mr.  Kyle.  I:  seems 
we  are  unfortunate  on  overcharge?.  Hope  this  one  will  be  ad- 
justed now.  I  have  done  all  that  is  poj-sible  or  nece-sary  on  my 
part  to  do  in  presenting  the  case  to  the  General  Freight  Agent." 
And  there  was  also  evidence  that  he  had  communis  ated  as- 
signee's claim  to  the  General  Transportation  Agent:  Held,  that 
there  was  sufficient  evidence  to  go  to  the  jury  that  the  defend- 
ant company  assumed  to  refund  the  amount  overcharged,  if  an 
investigation  showed  such  overcharge  to  have  been  made,  and 
the  Court  below  erred  in  instructing  the  juiy  to  find  a  \e?dict 
for  defendant.     Ibid. 

CERTIORARI: 

1.  Where  there  is  a  controversy  between  counsel  in  regard  to  oral 

agreements  by  which  legal  right-'  are  waived,  this  Court  will  not 
determine  them;  and  in  an  application  for  certiorari,  unless 
enough  uncontro verted  facts  appear,  the  Court  will  rot  grant 
the  writ.     Graves  v.  Hines,  323. 

2.  But  when  a  party  is  deprived  of  his  right  of  appeal  without  his 

laches,  he  is  entitled  to  a  certiorari  as  a  substitute  for  an  appeal: 
and  also  when  he  has  been  misled  by  statements  of  the  adverse 
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party,  and  there  has  been  mistake,  inadvertence,  surprise  or 
excusable  neglect:  but  the  appellant  must  show  due  diligence 
on  bis  part.     Ibid. 

3.  Where  it  appears,  from  the  undented  facts,  that  there  was  a  rea- 

sonable misapprehension  on  the  part  of  appellant,  a  certiorari 
will  be  granted.    Ibid. 

4.  The  petitioner  stated  that  he  employed  counsel,  and  was  informed 

by  him  that  time  was  given  to  perfect  his  appeal,  and  on  this 
account  he  omitted  to  perfect  it  in  time.  The  plaintiff  appellee 
admitted  that  petitioner  **  understood  he  was  to  have  time  to 
perfect  the  appeal'':  Held,  in  such  case,  the  writ  of  certiorari 
should  be  granted.    Ibid. 

5.  The  same  cause  that  excused  failure  to  perfect  the  appeal  excused 

tlie  failure  to  file  appeal  bond.  But  undertakings  on  appeal 
are  now  governed  by  the  Act  of  1889,  ch.  135.    Ibid. 

6.  When  it  appeared  from  the  return  of  a  Judge  to  a  certiorari  that 

the  answer  had  been  lost,  and  his  notes  of  the  trial  also,  and 
that,  in  consequence,  he  was  unable  to  make  up  or  settle  the 
case  upon  appeal,  and  there  was  no  laches  on  the  part  of  the 
appellant,  a  new  trial  will  be  granted.     Owens  v.  Paxton,  480. 

7.  A  certiorari  will  be  granted  by  this  Court  when  it  appears,  by 

affidavit,  that  certain  material  testimony  produced  on  the  trial 
below  was  omitted  in  the  case  on  appeal,  and  a  communication 
from  the  Judge  who  tried  the  case  states  that  such  omission 
was  by  inadvertence.     Boyer  v.  TeagiiCy  571. 

8.  In  such  case,  the  certiorari  will  be  granted  after  the  case  has 

been  argued  in  this  Court,  but  before  it  has  been  considered  in 
conference.     Ibid. 

CHEROKEE  LANDS: 

By  an  act  passed  in  North  Carolina  in  1777,  it  was  made  lawful  for 
any  citizen  of  the  State  "to  enter  any  lauds  not  granted  before 
the  fourth  daj-  of  July,  1776,  which  have  accrued  or  shall  accrue 
to  this  State  by  treaty  or  conquest."  An  act  passed  in  1783 
reserved  to  the  Cherokee  Indians  certain  lands,  and  forbade 
entry  or  survey,  making  void  all  grants  issued  thereon.  By  a 
treaty  made  in  1791,  all  Indian  titles  east  of  the  "  Holston  Treaty 
Line"  were  extinguished:  Held,  (1)  that  the  Legfslature  had  the 
right  to  fix  and  «1eclare  the  boundaries  of  this  line  without 
affecting  the  rights  of  third  parties  interested;  (2)  the  State  can- 
not, without  a  breach  of  faith,  question  such  location  of  bounda- 
ries: (3)  nor  private  individuals  claiming  under  it;  (4)  the  State 
has  fixed  and  declared  such  boundaries;  (5)  the  Holston  Line 
was  ascertained  and  made  certain  by  the  Meigs  and  Freeman 
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survey;  (6)  a  grant  of  land  by  the  State,  depending  for  its  val- 
idity upon  the  location  of  the  boundaries  so  fixed  and  declared, 
is  good.     Brotcn  v.  Broitm,  451. 

CIRCUIT  COURT,  UNITED  STATES:   See  United  States  Circuit 
Court. 

CITIES:  See  Corporations. 

CLERK: 

Mortgage  made  by,  331. 

Probate  of  deed  by,  when  he  (Clerk)  is  grantee  void,  251. 

Duty  of,  in  regard  to  apprentices,  328. 

Jurisdiction  of,  331. 
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COLOR  OF  TITLE.  451.  478. 

COMMON  CARRIER:  See  Carrier. 

COMPENSATION.  Of  County  Treasurer,  192. 

COMPLAINT,  Time  to  file,  391: 

CONDEMNATION  OF  LA'ND: 

Clerk  has  jurisdiction  of  proceedings  to  condemn  land.  16. 

CONSTABLE,  SPECIAL: 

1.  When  a  Justice  of  the  Peace  (under  The  Code,  ^645).  in  writing, 

appoints  a  "special  constable,"  without  words  restricting  the 
authority,  this  confers  a  general  power  to  serve  all  processes  and 
perf OT  m  all  the  duties  in  regard  to  the  particular  case  which  a 
regular  constable  could,  if  present.     State  v.  Armistead,  639. 

2.  When  a  prisoner  legally  sentenced  is  placed  in  charge  of  a  special 

oflSrer  to  convey  to  jail,  the  legality  of  his  custody  by  the  officer 
depends  upon  the  validity  of  the  special  deputation  of  the  officer, 
and  not  upon  the  sufficiencey  of  the  mitiimus,  which  is  to  ter- 
minate his  duties.     Tbid. 

CONSTITUTION: 

1.  Article  7,  §9,  of  the  Constitution,  was  not  intended  to  apply  the 
rules  of  uniformity  and  equality  to  the  subjects  alone  selected 
by  the  Legislature  for  taxation  in  granting  a  municipal  charter, 
but  requires  that  all  property  in  the  municipality  shall  be  taxed. 
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and  taxed  uniformly  and  equally.     Redmond  v.  Commimon- 
era,  122. 

2.  The  word  *'  property,"  as  used  in  Art.  7,  §9,  of  the  Constitution, 

includes  moneys,  credits,  investments  and  other  chores  in 
action.     Ibid, 

3.  Although  the  power  of  a  municipal  corporation  to  tax  is  not  con- 

ferred by  the  Constitution,  yet,  where  such  power  is  exercised, 
the  Constitution  (Art.  7,  §9),  independent  of  the  provisions  of 
the  charter,  coinmmids  that  all  property  in  such  municipality, 
real  and  personal,  including  moneys,  credits,  and  the  like,  shall 
be  taxed  according  to  its  value  and  by  a  uniform  rule.    Ibid. 

4.  The  words  "  all  real  and  personal  property,''  in  Art.  5,  .^3,  of  the 

Constitution,  are  to  be  taken  in  their  most  comprehensive  l^ral 
import,  and  include  every  kind  of  real  and  personal  property 
whatever,  not  excepting  the  several  classes  of  personal  property 
expressly  mentioned  in  the  first  clause  of  the  section.    Ibid, 

5.  Where  the  defendant  was  convicted  of  an  afsault  and  battery. 

and  it  appeared  that  the  assault  was  made  upitn  his  paramour — 
a  colored  woman — with  a  deadly  weapon:  that  the  wound  in- 
flicted was  serious;  that  afterwards,  and  while  the  indictment 
was  pending,  the  defendant  went  to  the  woman's  house  and 
made  another  assault  upon  her  with  a  shovel,  and  the  Court  sen- 
tenced the  defendant  to  imprisonment  for  twelve  months  and 
to  pay  a  fine  of  five  hundred  dollars:  Held,  that  ;>uch  judgment 
was  not  a  violation  of  the  Constitution  forbidding  exci^ssive  or 
cruel  punishment,  but,  under  the  circumstances,  was  a  wise  and 
humane  exercise  of  the  discretion  conferred  upon  the  Court  by 
the  statute.    State  v.  Reid,  714. 

Unconstitutional  provision  in  charter  of  Greensboro  in  regard  to 
school  fund,  182. 

Ordinance  in  regard  to  arrests  and  imprisonment  for  oi*tructing 
sidewalk  unconstitutional,  796. 
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Articles,  Section    9 146 

6.        **  1 622,  684 

6,        "  2 633,634 

6,  "  6 136 

7,  **  9 128,129,135,136,139,149,  150 

9,         *'  7 132 
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CONSTRUCTION: 

Of  will,  10. 

Of  contract,  247. 

CONTRACT  : 

1.  In  an  action  to  recover  the  balance  of  purchase- money  due  on 

land,  the  issue  was  as  to  whether  plaintiif  agreed  to  remit  a 
part  of  the  purchase  money  if  there  should  be  fewer  than  the 
given  number  of  acres :  Held,  that  the  Court  below  properly 
refused  to  admit  testimony  to  show  the  value  of  the  land. 
McQee  v.  Craven,  351. 

2.  Where,  in  a  contract  for  the  sale  of  land,  a  deed  passed  convey- 

ing a  specified  number  of  acr^s,  and  the  maker  agreed,  verbally, 
at  the  time  of  its  execution,  that  he  would  make  good  any 
deficiency  in  the  acreage :  Held,  such  agreement  was  an 
inducement  to  the  contract,  and  was  a  good  defence,  pro  tanto, 
against  the  payment  of  the  purchase- money.     Ibid. 

3.  This  agreement  to  make  good  the  quantity  of  land  was  not  such 

as  is  required  to  be  put  in  writing,  under  The  Code,  >^1554. 
Ibid, 

4.  A  contract  respecting  land  may  be  part  verbal  and  part  in  writ- 

ing, unless  the  writing,  by  its  terms,  purports  ro  embrace  all 
the  contract.    Ibid. 

5.  Our  statute  {Tlxe  Code,  %  683),  requiring  that  "every  contract  of 

every  corporation  by  which  a  liability  may  be  incurred  by  the 
company  exceeding  $100  shall  be  in  writing  and  either  under 
the  common  seal  of  the  corporation  or  signed  by  some  officer  of 
the  company  authorized  thereto,"  do*»s  not  apply  to  contracts  of 
foreign  corporations.     Rumbough  v.  Improvement  Co.,  461. 

Executory,  485. 

By  feme  covert,  512. 

CONTRIBUTORY  NEGLIGENCE :  See  Negligence. 

CORPORATIONS  : 

1.  A  railroad  company  is  not  required  to  give  signals  to  passengers 
as  to  the  movement  of  trains.     Malcom  v.  Railroad,  63. 
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2.  The  State  Board  of  Education  is  an  incorporated  body,   with 

capacity  to  sue  and  be  sued.  County  Board  of  Education  v. 
State  Board  of  Education,  81. 

3.  The  title  to  land  is  not  in  controversy  in  a  proceeding  to  recover 

a  penalty  prescribed  by  a  town  charter  for  obstructing  a  street. 
Henderson  v.  Davis,  88. 

4.  Where,  on  the  trial  of  an  action  to  recover  a  penalty  for  obstruct- 

ing a  street,  it  did  not  appear  that  notice  had  been  given  to 
adjacent  land-owners  of  the  purpose  of  the  assessors  to  assess 
the  advantage  and  di*  advantage,  or  that  such  assessment  and 
report  thereof  had  been  made,  or  that  the  street  was  opened 
for  public  use,  or  that  it  was  used  as  a  public  street  at  any 
time :  Held,  that  there  was  not  sufficient  evidence  to  go  to  the 
jury  to  prove  the  existence  of  the  street,  or  that  the  defendant 
had  obstructed  it.    Ibid. 

5.  In  an  action  against  a  railroad  company  for  a  penalty,  under 

section  1967  of  The  Code,  it  was  in  evidence  that  plaintiff  car- 
ried a  bale  of  cotton  to  defendantV  warehouse  and  found  the 
agent  and  one  H.  in  the  office ;  that  he  ^ aid  he  wished  to  deposit  a 
bale  of  cotton ;  whereupon  R.  went  with  him,  weighed  the 
cotton  and  gave  him  a  bill  of  lading  in  the  agent's  presence, 
with  the  agent's  signature  *' per  R."  It  was  also  in  evidence 
that  R.  had  been  in  the  agent's  office  several  months ;  that  he 
had  delivered  freight;  that  eleven  days  thereafter  plaintifT 
found  that  the  cotton  had  not  been  shipped,  and  heard  the 
agent  abuse  R.  for  eart^leganess :  Held,  that  there  was  sufficient 
evidence  to  warrant  the  jury  in  finding  a  verdict  for  the  plain* 
tiff,  upon  an  issue  as  to  whether  the  cotton  had  been  delivered 
to  the  defendant.     Han^ell  v.  Railroad,  258. 

f\.  The  defendant,  a  railroad  company,  using  a  right-of-way  over 
plaintiff's  land,  erected  buildings  thereon  and  ui-ed  them  for  a 
dinner-house  for  travelers  and  for  its  employees,  and  after 
some  time  tore  them  down.  No  proceedings  for  condemnation 
had  been  taken,  other  than  the  location  and  construction  of 
the  road  by  the  company.  More  than  two  years  elapsed  after 
such  location  and  construction  before  the  buildings  were  torn 
down,  and  plaintiffs  brought  no  action  or  other  proceedings  in 
this  time  to  recover  compensation  for  right-of-way,  and  defend- 
ant had  made  no  effort  to  buy  it.  Some  of  the  plaintiffs  were 
married  women  and  others  minors :  Held,  that  the  direction  of 
the  Court,  in  an  action  for  damages  to  real  estate,  to  return  a 
verdict  for  the  defendant  upon  these  fact*«,  was  not  error. 
Gndger  v.  Railroad,  481. 
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7.  The  defendant  was  not  a  trespasser,  either  when  it  erected  or 
when  it  removed  the  buildings,  and  its  iisin^  them  for  a  dinner- 
hou^e  could  not  work  a  forfeiture  of  any  }K>rtion  of  its  right > 
of- way.     Ibid, 

s.  The  plaintiff  •«  have  no  right  to  claim  betterments  for  buildings 
erected  by  the  defendant  on  its  own  right-of-way.  even  though 
they  were  the  owners  of  the  land  over  which  it  extended. 
Ibid. 

9.  The  statute  providing  that  it  shall  be  presume!  that  the  land 
over  which  the  road  may  be  constructed,  together  with  100  feet 
on  either  side  thereof .  has  been  grante>i  by  the  owner,  etc., 
provided  he  does  not  file  petition  for  damages  in  two  years, 
applies,  though  the  defendant  has  not  shnwn  that  it  endeavored 
to  purchase  and  failed  to  do  so.     Ibid, 

10.  MunicipaIitie^  cannot  use  the  power-»  to  regulate  their  affairs  to 

create  monopolies  for  t)ie  benefit  of  private  individuals:  nor  can 
they  enact  rules  or  ordinances  imposing  penalties  that  do  not 
operate  e<|ua]l>  upon  all  citizens  of  the  State  who  come  within 
the  corporate  limits.    State  v.  Pendergrass,  664. 

11.  An  ordinance  of  the  town  of  Durham  which  enacted  that  no 

fresh  meats  should  be  sold  in  said  town  outside  of  the  market- 
house — it  appearing  that  a  suitable  and  convenient  market- 
house  had  been  provided — was  a  valid  exercise  of  its  police 
powers.     Ibid, 

12.  An  onlinance  wliich  declared  that  '*  whenever  three  or  more  per- 

sons obstruct  a  sidewalk  it  shall  l>e  the  duty  of  the  officer  to 
re<)uest  them  to  move  on,  and  if  such  ^lersons  unreasonably  per- 
sist in  remaining  so  as  to  incommotie  otliers  parsing,  he  (the 
ctticer)  shall  take  them  to  the  station-house,''  is  in  contraven- 
tion of  the  Constitution,  in  that  it  subj«»cts  the  citizen  to  im- 
prisonment at  the  will  of  the  officer,  and  without  giving  him 
an  opportunity  for  trial  or  preliminary  examination.  State  v. 
Huvter,  7%. 

COSTS: 

1.  In  brief  the  law  as  to  costs  in  criminal  cases  before  a  Justice  is — 

(1)  If  the  defendant  is  convicted  he   is  taxed  with  the  costs: 

(2)  if  defendant  is  acquitted,  or  proceedings  dismissed,  the  com- 
plainant is  taxed  with  the  costs,  if  the  prosecution  is  adjudged 
frivolous  or  malicious,  and  may  be  imprisoned  for  non-payment 
thereof:  (8)  if  the  prosecution  fails,  and  is  not  adjudged  frivol- 
ous or  malicious,  no  costs  are  taxable:  (4)  when  the  Justice 
has  final  jurisdiction,  if  defendant  is  convicted  and  appeals  to 
the  Superior  Court,  this  is  a  case  *' commenced"  before  the 
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Justice,  and  is  governed  by  section  895.  and  the  count j  is  not 
liable  for  costs  in  either  Court.  Merrimon  v.  Commimoner^. 
369. 

3.  When  the  Justice  has  not  final  jurisdiction,  if  the  evidence  is 
sufficient  to  bind  the  defendant  over  to  the  Superior  Court,  the 
costs,  including  tliose  of  the  Justice's  Court,  are  adjudicated  by 
the  Superior  Court.     Ibid 

3.  It  is  error  to  tax  a  prosecutor  with  costs,  unless  the  Court,  upon 
the  facts,  shall  entertain  and  express  the  opinion  that  thrre  was 
not  reasonable  ground  for  the  prospcution.  or  that  it  was  not 
required  bjr  the  public  interest,  or  tliall  adjudge  that  the  prose- 
cution was  frivolous  or  malicious,  or  shall  be  of  <«pinion  that 
there  was  a  greater  number  of  witnesses  summoned  for  the 
prosecution  than  was  necessary.  Such  findings  of  fact,  when 
made,  are  conclusive  and  are  not  reviewable  on  appeal,  but  th^j 
are  necessary  to  be  made  in  order  to  support  the  judgment.  State 
V.  Roberts.  C62. 

(xeneral  railroad  act  applies  to  Durham  and  Northern  Railroad.  IH. 
Taxation  by  municipal  corporatiim,  122.  151. 

COUNSEL: 

Comments  of.  035, 

Disagreement  of  in  regaid  to  facts  of  case  agrt-ed,  323. 

COUNTY  TREASURER: 

1.  The  plaintiff,  SlieiitT  and  ear  officio  County  Treasvirer  and  Treasu- 

rer of  the  County  Board  ()f  Education,  brought  an  action  against 
the  Board  of  County  Commissioners  for  compensation  for  the 
years  1881  to  1885.  In  his  complaint  he  alleged  that  the  defend- 
ants have  n(>t  only  refused  to  audit  and  allow  him  the  sum 
demanded  as  commissions,  but  have  refused  to  audit  and  allow 
him  any  cmninisHioJis ;  Held,  that  an  admission  by  plaintiff 
that  an  allowance  had  been  made  him  as  Treasurer  of  the  edu- 
cational fund  is  not  an  acknowledgment  of  a  settlement  in  full 
for  his  services  as  Couniy  Treasurer:  Held  further^  thnt  an  alle- 
gation that  he  has  accounted  for  all  moneys  received  and  dis- 
bursed by  him  as  County  Treasurer  during  the  years  mentioned, 
is  not  an  admission  that  the  defendants  liave  made  him  an 
allowance  on  the  moneys  so  accounted  for,  or  that  th»»y  have 
audited  or  paid  his  claim.     Koonce  v.  Conunissioners,  192. 

2.  If  the  Board  of  C<»unry  Commissioners  refuse  to  consider  his 

claim,  the  proper  remedy  is  by  viandamus  to  compel  action  on 
the  subject.     Ibid. 
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3.  Under  the  law,  every  County  Treasurer  is  entitled  to  compensa- 
tion for  his  labor  and  responsibility,  in  no  case  less  than  two 
and  a  half  per  cent,  per  annum  on  the  amount  collected,  where 
it  cannot  exceed  two  hundred  and  fifty  dollars.     Ibid, 

CROP,  REMOVAL  OF: 

1.  A  tenant  may,  in  good  faith,  for  the  purpose  of  preserving  the 

crop,  sever  it  from  the  l^nd  and  remove  it  to  a  place  of  security 
vpon  the  land  upon  which  it  was  produced,  without  notice  to 
his  landlord.     State  v.  Williamif.  646. 

2.  It  is  not  necessary  to  allege,  in  an  indictment  for  the  unlawful 

removal  of  a  crop,  under  section  1759  of  The  Code,  that  the  les- 
sor or  landlord  had  a  lien  on  the  crop,  where  the  bill  contains 
an  averment  of  the  lea^e  and  of  the  relation  of  landlord  and 
tenant,  or  cropper.  By  virtue  of  the  statute  the  law  implies  a 
lien,  and  of  this  the  Courts  will  take  notice.  State  v.  Rose,  90 
N.  C,  712;  State  v.  Merritt,  89  N.  C,  506.  distinguished.  State 
V.  Smithy  65f^.  : 

3.  The  statute  {The  Code,  g  1759)  making  the  removal  of  a  crop 

without  notice  and  before  discharging  liens  a  msdemeanor. 
extends  to  and  protects  receivers  charged  with  the  management 
of  lands.     State  v.  Tmmer,  691. 

4.  Where  fc-uch  receiver  made  a  lease  of  turpentine  trees,  the  tenant 

was  estopped  to  deny  his  authority  to  make  the  lease;  but  should 
proof  (»f  his  authority  be  required,  the  highest  evidence  of  it 
V  as  I  he  order  of  the  C'ourt  making  the  api)ointment.     Ibiff. 

5.  In  an  indictment  for  removing  a  crop,  it  is  not  necessary  to  nega- 

tive the  fact  that,  by  agreement  between  the  parties,  it  was 
stipulated  that  the  crops  should  not  be  subjected  to  the  statutory 
lien^.     Ibid. 

DAMAGES: 

For  expulsion  from  railroad  train,  168. 

For  ereciing  dam  and  overflowing,  JWl. 

For  injury  to  cattle,  405. 

For  fotcible  entry,  4{H. 

For  failure  to  send  telegram,  549. 

For  breach  of  official  bond,  567. 

DEED: 

One  J.  went  into  possession  of  a  tract  of  land  in  1^78  under  a  bond 
for  title,  which  he  assigned  to  plaintiffs,  who  took  in  1874,  and 
continued  untiri881  or  1^8'2,  deed  being  made  to  tliem  in  1875, 
conveying  to  them  by  metes  and  bounds.     The  possession  of 
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both  was  adverse  and  coDtinuous:  Held,  title  was  good  against 
all  persons  but  the  State.     Brown  v.  Brown,  4ol. 

Dee  i  as  evidence.  381. 

DEMURRER: 

When  Mistained,  285. 

DESCRIPTION: 

Of  locality  in  local  option  territory,  436. 

DOCKETING  APPEALS,  448. 

ELECTIONS: 

1.  A  person,  in  order  to  become  a  qualified  elector  in  this  State. 

must  have  come  into  the  State  a  year  before  the  election,  or 
have  been  domiciled  within  it  for  twelve  months  after  forniizig 
the  purpose  to  remain,  and  the  same  intent  must  be  concurrent 
with  the  actual  occupation  of  a  domicile  in  the  county  in  order 
to  entitle  him  to  the  rights  of  an  elector  within  its  limits. 
Bayer  v.  Teague,  576. 

2.  The  (}uestion  of  domicile  is  often  a  quf  stion  of  intent,  and  the 

declaration  of  a  voter  as  to  his  qualifications,  if  made  at  the 
time  of  voting,  are  admissible  in  evidence  as  part  of  the  res 
geatce;  and,  if  not  contemporaneous,  but  made  previously,  are 
admissible,  if  such  declarations  are  in  disparagement  of  his 
light.     Ibi'i, 

''\.  An  honest  elector,  who  has  observed  the  law,  enjoys  the  privi- 
lege, which  is  a  personal  one,  of  refusing  to  disclose,  even  under 
oath  as  a  witness,  for  whom  he  voted.     Ibid. 

4.  The  exclusion  of  legal  votes,  not  fraudulently,  but  through  error 

of  judgment,  will  not  defeat  an  election,  notwithstanding  the 
error  is  one  wh'ch  there  is  no  mode  of  correcting,  even  by  the 
aid  of  the  Courts,  since  it  cannot  be  known  with  certainty 
afterwards  how  the  excluded  ehctors  would  have  voted,  as  it 
would  obviously  be  dangerous  to  receive  and  rely  upon  their 
subsequent  statements  as  to  their  intentioi  s  after  it  is  ascer- 
tainted  precisely  what  effect  their  votes  would  have  upon  the 
result.     Ibid. 

5.  Whf  n  an  elector  is  allowed  to  deposit  his  ballot,  the  burden  i*  on 

one  who  questions  its  validity  to  show,  by  a  prepond«»rance  of 
testimony,  the  truth  of  such  facts  or  circumstances  as  are  relied 
upon* to  establish  the  dis<iualif^cation.    Ibid, 

6.  When  a  voter  is  registered  in  a  precinct,  and  desires  to  move  to 

another  in  the  eame  county,  he  must  procure  a  certificate  before 
he  can  vote  or  lawfully  register  in  th^  other  precinct.  If  he 
fails  to  get  this,  and  registers  without  it,  the  vote  is  illegal  and 
should  not  be  counted.     Ibid, 
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7.  When  a  voter  resides  on  or  so  near  the  precinct  line,  or  the  line 

be  so  uncertain  that  it  is  doubtful  in  which  precinct  the  voter 
lives,  and  the  voter,  honestly  and  in  good  faith,  bona  fide,  reg- 
isters and  votes  in  the  precinct  he,  in  good  faith,  alleges  and 
believes  he  lives  in,  and  has  good  reason  to  believe  he  is  correct, 
and  registers  and  votes  in  no  other  precinct,  such  vote  is  legaL 
Ibid. 

8.  If  a  person  in  jail  for  misdenieanor  (not  infamous),  and  sentenced 

to  imprisonment,  escapes,  and,  before  he  is  recaptured,  his  term 
or  sentence  expires,  and  he  votes  in  his  own  precinct,  in  which 
he  resided  before  he  was  sentenced,  such  vote  is  valid  if  the 
voter  be  otherwise  qualified;  but  if  the  voter  is  a  fugitive  from 
justice,  and  hiding  from  one  part  of  the  county  to  another,  and 
voted  in  the  precinct  he  happened  to  be  in,  and  not  in  the  pre- 
cinct of  his  residence  when  sentenced,  such  vote  is  illegal. 
Ibid. 

0.  If  a  voter  was  previously  registered  in  one  township,  and  his 

name  still  appears  on  the  registration  books,  not  erased,  and  he 
registers  and  votes  in  another  township  without  any  certificate 
having  been  granted,  such  vote  is  illegal.    Ibid. 

10.  Any  registration  on  the  day  of  election  is  invalid,  unless  the  voter 

becomes  of  age  on  that  day,  or  shows  that,  for  any  other  good 
reason  (of  which  the  judges  of  election  are  to  determine),  he  has 
become  entitled  to  vote.     Ibid. 

11.  Where  a  registrar  receives  a  certificate  of  removal  outside  of  the 

township  for  which  he  is  acting,  administers  the  proper  oath  to 
the  voter,  and  enters  his  name  on  the  registration  book  after  his 
return  home,  although  he  did  not  have  the  book  with  him,  such 
registration  is  valid.     Ibid. 

12.  The  charter  of  a  town  provided  that  an  election  on  the  question 

of  accepting  the  charter  should  be  held  after  ten  days'  notice. 
The  minutes  of  the  Con^missioners  showed  that  an  election  was 
held  in  accordance  with  the  provisions  of  the  charter,  the  num- 
ber of  votes  cast,  and  the  aflirmative  majority:  Heldy  that  the 
required  notice  was  sufficiently  implied.    Henderson  v.  Dams,  88. 

18.  The  Regularity  and  validity  of  an  election  cannot  be  collaterally 
attacked.    Ibid. 

EMBEZZLEMENT,  indictment  in,  687,  760 

EMINENT  DOMAIN: 

1.  The  charter  of  a  railroad  company  provided  that  it  might  con- 

demn land  by  a  proceeeding  commenced  before  a  Court  of 
record  having  common  law  jurisdiction:  Eeldf  that  the  Clerk 
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of  a  Superior  Court  has  jurisdiction  of  such  proceeding.  RaU- 
roadv.  Railroad^  16. 

2.  The  petitioner  in  a  proceeding  to  condemn  land  must  allege  th&t 

it  has  '*  surveyed  the  line  or  route  of  its  proposed  road,  and 
made  a  map  or  survey  thereof,  by  which  such  route  or  line  is 
designated,  and  that  it  has  located  its  said  road  according  to 
such  survey,  and  filed  certificates  of  such  localities,  signed  by  a 
majority  of  its  directors,  in  the  Clerk's  office,"  &c.,  as  required 
by  The  CodCy  %  1932;  otherwise,  the  proceeding  will  be  dismissed. 
Ibid, 

3.  The  provisions  of  the  general  railroad  act  (The  Code,  ch.  49),  are 

applicable  to  the  Durham  and  Northern  Railroad  Compaoy. 
notwithstanding  its  charter  prescribes  that  it  shall  hare  the 
power  to  condemn  land  under  the  **  same  rules  and  regulations 
as  are  prescribed  for  the  North  Carolina  Railroad  Company." 
Ibid. 

ENTRY  AND  GRANT: 

An  entry  was  made  in  the  entry -taker's  office  in  "Wilkes  County  in 
1798,  of  lands,  and  they  were  surveyed,  by  virtue  of  a  warrant 
issuing  therefrom,  in  1799.  The  county  of  Ashe,  embracing  the 
lands  in  question,  was  formed  in  1800.  A  grant  was  issued  in 
1801  for  these  lands  upon  the  said  survey  and  entry:  Held,  such 
grant  was  not  void,  and  was  admissible  in  evidence"  to  show 
title  out  of  the  State.     McMillan  v.  Oambill,  359. 

When  grant  by  the  State  fixed  by  certain  boundaries  good,  451. 

ESTOPPEL: 

1.  An  estoppel,  growing  out  of  ihe  judgment  of  a  Justice's  Court, 

in  an  action  involving  the  question  as  to  whether  the  defend- 
ant was  plaintiff  's  tenant,  exists  only  for  the  time  that  the  de- 
fendant was  adjudged  to  be  such  tenant.  Springs  v,  Schenck 
153. 

2.  Where  B.  bought  a  one  hundred  acre  tract  of  land  and  left  the 

State  after  putting  his  father  G.  in  possession,  and  entering  into 
an  agreement  with  G.  to  pay  the  tax  on  the  land  in  considera- 
tion of  the  rent,  and,  in  the  absence  of  B.,  the  land  being  sold 
for  the  taxes,  S.  bought  it  at  a  Sheriff's  sale,  and  though  G.  re- 
paid the  amount  of  tax  with  twenty -five  per  cent,  thereon  to  S., 
within  twelve  months  after  the  sale,  S.  fraudulently  procured 
the  Sheriff  to  make  a  deed  to  himself,  and  thereupon  G.  brought 
an  action  against  S.  for  the  recovery  of  the  land  which  was 
compromised  by  a  conveyance  to  G.  of  forty-nine  and  one-half 
acres  of  the  tract,  which  B.  had  verbally  promised  to  give  to  G. 
on  his  return:  Held— {I)  That  where  one  enters  into  possession 
of  land  as  the  tenant  of  another,  not  only  the  tenant,  but  his 
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sub-lessees  are  estopped  from  denying  the  title  of  his  landlord 
or  those  holding  the  fee  through  the  lessor  until  the  possession 
is  surrendered  to  the  landlord  and  an  entry  is  made  under  some 
other  title.  (2.)  Tha;  where  one  acquired  a  pretended  title  or 
possession,  or  both,  by  collusion  or  a  fraudulent  compromise 
with  another,  whom  he  knows  to  be  holding  as  the  agent,  or 
tenant,  the  former  is  considered  in  privity  with  the  latter  and 
with  his  landlord  and  estoppel,  just  as  the  agent  or  tenant  would 
have  been  from  denying  the  title  of  the  principal  or  landlord 
till  after  a  surrender  of  the  possession  and  an  entry  in  some 
other  right.  (3.)  That,  in  this  case,  the  recovery  of  B.  against 
S.  was  not  barred  by  the  possession  of  the  latter  for  seven  years, 
because  it  was  not  adverse  to  B.    Bonds  v.  Smith,  553. 

EVIDENCE: 

1.  What  an  agent  says  while  doing  acts  within  the  scope  of  his 

agency  is  admissible  as  a  part  of  the  res  gestce,  but  what  he  says 
afterwards  concerning  his  acts  is  hearsay  and  inadmissible. 
Southi  rland  v.  Railroad,  100. 

2.  When,  in  an  action  against  a  railroad  for  negligence  in  killing 

the  plaintiff's  intestate  by  its  locomotive,  a  witness  was  allowed 
to  testify  what  he  heard  the  engineer  in  charge  say  after  the 
killing  occurred:  It  is  held  to  be  error.    Ibid. 

8.  Nor  was  such  error  cured  by  the  subsequent  admission  of  the 
engineer  upon  his  examination  at  the  trial  that  he  had  said 
what  the  witness  had  testified  to.    Ibid. 

4.  If  the  evidence  was  competent  to  contradict  when  the  statements 

of  the  witness  conflicted,  still  it  was  the  duty  of  the  Judge  to 
instruct  the  jury  that  they  could  consider  it  only  for  this  pur- 
pose.   Ibid. 

5.  Incompetent  evidence  which  might  prejudice  the  minds  of  the 

jury,  should  not  be  admitted.     Ibid. 

6.  The  husband  being  in  possession,  there  is  a  presumption  of  own- 

ership in  his  own  right  until  rebutted.    Stephenson  v.  Fel/on,  114. 

7.  A  custodian  of  a  book  or  document,  or  one  in  charge  of  any 

writing  filed  or  lodged  by  law  in  his  keeping,  is  authorized  to 
tell  a  jury  ore  tenns,  when  the  original  is  offered  in  evidence, 
what  is  the  true  entry,  if  the  writing  cannot  be  easily  read,  or 
if,  by  the  custom  of  the  ofiSce,  some  sign  be  used  to  supply  the 
place  of  an  omitted  word.    Springs  v.  Schenck,  153, 

8.  In  such  case,  the  jury  should  not  be  permitted  to  inspect  the 

book  or  writing.    Ibid. 

9.  It  was  material  to  inquire,  in  a  civil  action  to  recover  land,  if  one 

H.  was  an  infant  at  the  time  she  executed  a  certain  deed  in 
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1862.  To  prove  she  was  not,  plaintiff  offered  evidence  of  one 
who  heard  his  mother  say  that  H.  was  boro  in  1845.  It  was 
not  shown  that  the  declarations  were  made  ante  litem  matan, 
or  that  the  person  making  them  was  dead:  Held,  that  such  evi- 
dence was  not  admissible,  and  its  admission  entitles  the  party 
injured  to  a  new  trial.    Hodges  v.  Hodges,  374. 

10.  Where  these  preliminary  facts  (if  facts)  are  not  shown,  specific 

objection  is  not  required — mere  general  objection  is  sufficient 
Ibid, 

11.  In  an  action  involving  the  title  to  land,  objection  to  the  intro- 

duction of  a  deed  as  evidence  will  not  be  sustained  unless  the 
probate  is  defective.     Wilhelm  v.  Burleyson,  381. 

12.  Question  in  regard  to  it  may  be  raised  after  its  introduction  hj 

prayers  for  instruction.    Ibid. 

13.  The  defendant  objected  to  tlie  introduction  of  a  deed  by  plaintiff 

without  stating  his  grounds.  The  plaintiff  introduced  other 
evidence  tending  still  further  to  validate  the  deed.  Defendant 
did  not  ask  any  instruction  as  to  the  effect  and  character  of  the 
deed:  Held,  he  cannot  for  the  first  time  in  this  Court  raise  ob- 
jection that  the  deed  was  only  evidence  of  color  of  title,  or  that 
it  could  not  be  considered  at  all.     Ibid, 

14.  In  1845  a  creek  ran  through  the  lands  of  one  A.,  but  was  not  a 

boundary.  In  1858  the  creek  was  made  a  dividing  line,  in  part, 
between  two  of  his  heirs.  The  question  in  an  issue  of  title  be- 
iween  those  claiming  under  them  was,  whether  the  creek 
changed  its  bed  after  the  division:  Held,  that  evidence  of  where 
the  creek  ran  in  1845  was  not  evidence  of  where  it  ran  in  185S. 
Only  the  changes  which  occurred  since  the  division  in  1858  were 
material.     Ibid. 

15.  Admission  of  such  evidence  was  calculated  to  mislead  the  jury, 

and  there  should  be  a  new  trial  upon  the  issues  involved.    Ibid, 

16.  The  payment  of  taxes  ante  litem  motam  is  some  evidence  to  go 

to  a  jury  upon  an  issue  of  title  to  land.    Ellis  v.  Harris,  395. 

17.  In  an  action  to  recover  land,  declarations  made  by  one  in  pos- 

session as  to  what  he  owned  being  against  his  Interest  and  the 
interest  of  the  party  offering  them  in  evidence,  and  previous 
to  the  sale  by  the  Sheriff  who  executed  the  deed  under  which 
the  party  claims,  are  competent.    Ibid. 

18.  So,  declarations  made  by  one  in  possession  while  engaged  in 

running  a  survey,  being  explanatory  of  his  possession  and 
against  his  interest,  are  competent.    Ibid. 

19.  Such  testimony  is  likewise  competent  to  contradict  what  other 

witnesses  have  said  relative  to  the  same  matter.    Ibid. 


INDEX.  837 


20.  A  witness  called  to  prove  the  declaration  of  an  aged  man,  then 

dead,  is  not  rendered  incompetent  because  his  wife  claimed 
land  under  the  grant.    Brown  t.  Browne  451. 

21.  A  deed  is  good    to   show  color  of    title,    though   improperly 

admitted  to  registration.     Ibid, 

22.  When,  in  an  action  upon  a  draft  accepted  by  the  vice-president 

and  general  manager  of  a  foreign  corporation,  the  plaintiff 
offered  to  show  that  he  was,  at  the  time  of  acceptance,  acting 
as  such  officer,  and  had  authority  from  the  company  to  accept 
drafts :  Held,  that  the  Court  below  erred  in  excluding  such 
testimony.    Runibotigh  v.  Improvement  Co.,  461. 

23.  In  an  action  to  recover  land,  the  plaintiff  claimed  as  owner  in 

fee.  The  defendant  claimed  as  tenant  in  common  with  plain- 
tiff  of  an  undivided  third.  Plaintiff's  evidence,  sufficient  to 
show  ownership  in  fee  in  an  undivided  part  of  the  land,  tended 
also  to  show  color  of  title  and  continuous  possession  of  the 
whole  land.  Defendant  also  offered  evidence  tending  to  show 
color  of  title  in  an  undivided  third,  and  possession  for  more 
than  seven  years.  This  the  Court  refused  to  receive,  and 
instructed  the  jury  that  defendant  had  failed  to  offer  any  evidence 
of  co-tenancy  :  Held,  to  be  error.     Lenoir  v.  Mining  Co.f  473. 

24.  The  burden  was  upon  the  plaintiff  to  show  sole  title  in  them- 

selves, as  alleged,  and  failing  in  this,  the  defendant  had  a  right 
to  remain  in  possession  as  tenant  in  common  with  them  of 
the  undivided  one-third.    Ibid. 

25.  The  defendant  was  not  bound  to  show  title  as  alleged — tenancy 

in  common.     Ibid. 

26.  The  action  being  adverse,  and  evidence  introduced  to  show  color 

of  title  in  plaintiff,  defendant  was  entitled  to  reply,  and  the 
exclusion  of  his  evidence,  which  might  have  influenced  the 
jury  to  decide  for  him,  entitles  him  to  a  new  trial.    Ibid. 

27.  When  a  party  intends  to  use  pleadings  as  evidence,  he  should 

put  them  in  evidence — mere  reading  to  the  jury  is  not  sufficient 
for  this  purpose.    Smith  v.  Smithy  499. 

28.  As  between  contestants  for  an  office,  the  testimony  of  an  elector, 

if  pertinent  and  relevant,  is  always  admissible.  Boyer  v. 
Teague,  576. 

29.  Neither  contestant  nor  contestee  are  called  upon  to  contend  for 

the  rights  of  a  witness  who  does  not  demand  protection,  and  if 
compelled  to  testify  against  his  will,  the  testimony,  competent 
without  objection  on  his  part,  should  go  to  the  jury  for  what 
it  is  worth.    Boyer  v.  Teague^  576. 

30.  The  Judge  who  tries  the  case  may,  in  the  exercise  of  his  discre- 

tion, determine  (if  there  is  any  evidence  at  all)  how  much  testi- 
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rnony  tending  to  show  the  illegality  of  a  particular  vote  is  saffi- 
cient  aa  a  foundation  for  compelling  the  voter  to  tell  for  whom 
he  voted.    Ibid. 

81.  Where  it  does  not  appear  from  direct  testimony  for  what  candi- 

date a  voter  voted,  circumstantial  evidence  tending  to  establish 
the  fact  is  admissible.    Ibid. 

82.  The  fact  that  a  certain  person  engsged  in  handing  out  tickets  for 

a  certain  candidate,  and  for  no  other  person,  and  that  he  gave 
tickets  to  one  W.  and  "  voted  him,*'  is  admissible  in  evidence, 
and  tends  to  show  for  whom  W.  voted.    Ibid. 

33.  It  is  competent  to  show  that  a  man  voted  in  a  certain  township; 
that  he  had  been  a  resident  of  another  township  the  previous 
spring;  had  been  indicted  under  a  different  name,  and  convicted 
and  imprisoned;  had  escaped  jail  and  had  not  lived  in  the  town- 
ship in  which  he  voted  for  two  or  three  years  before  the  elec- 
tion. The  identity  of  the  man  being  established,  the  record  of 
his  indictment,  &c.,  was  admissible,  not  to  disqualify  him  for 
crime,  but  to  prove  the  fraudulent  voting.    Ibid. 

84.  A  witness  is  competent  to  testify  to  a  fact,  of  the  truth  of  which 
he  says  that  he  feels  **  reasonably  certain."    Ibid. 

35.  Where  testimony  is  introduced  for  the  purpose  of  corroborating 

a  witness,  it  is  competent  for  that  purpose  only,  and  it  is  the 
duty  of  the  Court  to  instruct  the  jury  that  they  should  not  con- 
sider it  in  any  other  view;  but  where  the  case  on  appeal  dis- 
closes no  failure  on  the  part  of  the  Court  to  perform  this  duty, 
it  will  be  presumed  that  the  proper  instructions  were  given. 
State  V.  Powell,  635. 

36.  Where  the  tesiimouv  showed  that,  after  the  commission  of  the 

offence,  and  pending  the  trial,  the  prisoner  was  committed  to 
the  asylum  for  the  insane  upon  a  verdict  that  he  was  incompe- 
tent to  plead,  but  was  afterwards  put  upon  trial  and  plead  "  not 
guilty,"  and  there  was  some  evidence  that  the  insanity  was 
feigned:  Held  not  to  be  error  to  permit  the  State,  upon  cross- 
examination,  to  ask  him  "  why  he  played  off  crazy."  State  v. 
Pntchett,  667. 

37.  Evidence  of  the  condition  of  a  pistol  (with  which  it  is  alleged  the 

homicide  was  committed)  on  the  morning  after,  was  compe- 
tent.   Ibid. 

38.  The  opinion  of  the  superintendent  of  the  asylum  as  to  the  mental 

condition  of  the  prisoner  while  under  his  cliarge  is  competent 
evidence  upon  the  question  whether  such  insanity  was  feigned. 
Ibid. 
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39.  The  declarations  and  acts  of  one  charged  with  an  offence,  after 

its  commission — not  of  the  res  gestce-^&re  not  competent  evi- 
dence for  him.    Ibid. 

40.  A  statement  made  voluntarily  by  a  person,  against  whom  no 

charge  is  pending,  to  the  Solicitor  in  reference  to  the  commis* 
sion  of  an  offence  by  another,  may  be  received  in  evidence 
against  the  author,  who  is  afterwards  indicted  for  the  same 
transaction.    State  v.  Chisenhall,  676. 

41.  Evidence  of  the  declarations  of  the  father  of  the  abducted  child, 

showing  his  lack  of  consent  to  its  carrying  away,  is  competent 
against  one  charged  with  the  abduction.    Ibid, 

42.  The  conduct  of  a  prisoner  wlien  arrested  is  competent  to  be 

shown  in  evidence.    State  v,  Jacobs,  69o. 

48.  The  deceased,  an  aged  and  helpless  man,  was  taken  from  his 
house,  in  the  afternoon,  into  the  woods  and  brutally  murdered, 
the  body  being  conceale<1  and  not  found  until  the  following  day. 
The  prisoner,  who  resided  in  the  same  house,  was  shown  to 
have  some  feeling  against  deceased,  and  to  have  expressed  some 
vague  threats  toward  him.  It  also  appeared  that  the  prisoner 
was  seen  at  the  house  a  short  time  before  deceased  disappeared, 
and  in  the  vicinity  shortly  afterwards,  and  that  the  tracks  lead- 
ing to  the  place  of  the  homicide  resembled  his.  It  further 
appeared  that  on  the  evening  of  the  hornicide,  and  the  day  fol- 
lowing, he  was  restless  and  anxious,  and  ei^pressed  a  purpose 
to  leave  the  country,  but  made  no  effort  to  do  so.  There  was 
evidence  that  other  persons  were  also  at  deceased's  house  shortly 
before  hii  disappearance,  and  were  in  the  neighborhood  near 
by  that  night  and  following  day:  Held,  that  while  this  evidence 
was  sufficient  to  arouse  a  strong  suspicion  of  prisoner's  guilt,  it 
was  not  inconsistent  with  his  innocence,  and  left  the  matter  in 
such  doubt  the  Court  should  have  instructed  the  jury  to  acquit. 
State  V.  Brackville,  701. 

44.  The  admission  of  testimony,  incompetent  becauee  irrelevant,  will 

not  be  sufficient  to  warrant  a  new  trial,  unless  it  is  apparent 
that  the  party  against  whom  it  is  admitted  was,  or  might  have 
been,  prejudiced  thereby,  and  the  burden  is  on  the  party  object- 
ing to  show  that  fact.    State  v.  Parker,  711. 

45.  A  witness  will  not  be  allowed  to  testify  in  respect  to  the  age  of  a 

party  when  his  evidence  is  based  upon  information  derived  from 
a  third  person  who  is  still  living.     Ibid. 

46.  There  was  evidence  tending  to  prove  that  one  K.  placed  in  the 

hands  of  defendant  a  note  to  collect;  that  defendant  called 
upon  the  payee,  who  had  a  lease  upon  the  tract  of  land  claimed 
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by  defendant,  and  proposed  to  surrender  a  lease  for  the  note; 
that  this  proposition  was  accepted  by  defendant,  and  the  note 
was  surrendered  and  destroyed;  that  when  called  upon  to 
account,  defendant  denied  having  collected  anything,  and  stated 
he  had  mislaid  the  note:  Held^  that  this  evidence  was  properly 
submitted  to  the  jury,  and,  if  believed,  warranted  a  verdict  of 
guilty.    State  v.  Fain^  760. 

47.  While  the  admissions  or  confessions  of  one  defendant  in  an 

indictment  for  fornication  and  adultery  are  competent  against 
the  person  so  making  them,  they  are  not  to  be  received  against 
the  co-defendant;  but,  on  a  joint  trial,  it  is  not  error  to  admit 
evidence  of  such  confessions,  where  the  jury  is  instructed  that 
they  can  only  be  considered  in  determining  the  guilt  of  the  per- 
son making  them.     State  v.  JRineharty  787. 

48.  Wliere  there  was  evidence  tending  to  show  that  the  feme  defend- 

ant resided  on  the  land  of  the  male  defendant,  and  in  a  house 
erected  by  him  for  her;  that  he  was  married  and  she  was  single; 
that  they  were  frequently  seen  together  under  suspicious  cir- 
cumstances; that  while  living  on  his  land  she  gave  birth  to  a 
bastard  child,  and  that  he  became  her  bail  upon  an  indictment 
for  fornication  and  adultery  with  him:  Held,  there  was  sufficient 
evidence,  if  believed,  to  justify  a  verdict  of  guilty.    Ibid, 

49.  Where  there  was  evidence  tending  to  show  that  the  prosecutor 

was  drunk,  and,  in  that  condition,  carried  into  a  building  open 
to  the  public,  where  he  soon  became  unconscious,  and  while  in 
that  condition  his  pocket-book,  containing  currency  and  coin, 
was  stolen  ;  that  the  defendant  and  a  comrade  were  seen  in 
and  around  the  building  about  the  time  of  the  theft ;  that  a  short 
time  before  defendant  had  no  money,  but  soon  thereafter  made 
a  deposit  of  a  certain  sum  and  expended  more ;  that  a  pocket- 
book  resembling  the  one  prosecutor  had  lost,  except  the  clasps, 
which  were  recently  broken  off,  was  found  on  defendant's  per- 
son, and  that  his  comrade  had  also  been  found  in  possession  of 
a  sum  of  money,  which  defendant  said  he  had  given  him : 
Held  to  be  sufficient  evidence  to  be  submitted  to  the  jury,  and. 
if  believed,  to  support  a  verdict  of  guilty  of  larceny.  State  v. 
Bruce,  793. 

Of  liability  of  Insurance  Co.,  28. 

In  action  for  material  furnished  contractor  by  material  man,  235. 

Of  asportation  in  larceny,  734. 

EXCEPTIONS : 

Exceptions  to  evidence,  in  order  to  have  force,  should  specify  some 
sufficient  ground  of  objection  to  the  evidence  to  which  they 
.  have  reference.     Allred  v.  Bums,  247. 
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EXCUSABLE  NEGLECT : 

1.  Where  defendant  employed  counsel  before  the  return  term,  and 

himself  attended  Court  at  that  term  for  four  days,  and  was 
then  told  by  his  attorney  that  his  case  should  be  attended  to, 
and,  relying  upon  this,  he  left,  and  judgment  by  default  was 
entered  again^st  him :  Heldy  to  be  a  case  of  excusable  negli- 
gence under  The  Code,  §274.     Taylor  v.  Pope,  267. 

2.  This  Court  will  not  review  the  facts  in  such  case  found  by  the 

Court  below.     Ibid. 

3.  Where  the  Court  below,  adopting  the  findings  of  a  former  Judge, 

states  of  record  that  his  own  findings  were  after  careful  con- 
sideration of  the  evidence,  etc. :  Held,  that  this  Court  cannot 
entertain  suggestions,  on  argument,  that  all  the  evidence  had 
not  been  considered.    Ibid. 

4.  Discussion  by  Merrimon,  C.  J.,  as  to  what  constitutes  excusable 

neglect.     Ibid. 

In  regard  to  perfecting  appeal,  333. 
EXECUTORS:  See  Administration. 

EXPRESSION  OF  OPINION  BY  JUDGE : 

A  remark  of  the  Judge  made  before  trial  begun,  that  the  jailor  had 
informed  him  the  prisoner  **  would  escape  if  he  had  the  oppor- 
tunity," is  not  'an  expression  of  opinion  upon  the  facts  pro- 
hibited by  the  Act  of  1796.    State  v.  Jacobs,  605. 

FACTS,  FINDING  OF: 

1.  The  facts  found  by  the  Court  below  upon  a  motion  to  vacate  a 

warrant  of  attachment  are  not  reviewable  in  this  Court.  Mill- 
hiser  v.  Balseley,  433. 

2.  It  is  not  necessary  that  the  Court  below  should  set  forth  in  its 

judgment  upon  a  motion  to  vacate  a  warrant  of  attachment  the 
findings  of  fact  upon  which  the  judgment  is  based,  unless  it  is 
claimed  that  the  Court  erred  in  applying  the  law  to  the  facts  as 
found.  In  such  case,  it  is  the  duty  of  the  Court  to  set  out  the 
findings  of  fact.    I  bid. 

FERTILIZERS: 

1.  The  Code,  §2190,  prohibits  the  sale  or  offering  for  eale  in  this 

State  of  fertilizers  until  the  manufacturer  or  person  importing 
the  same  shall  obtain  a  license.  It  does  not  prohibit  the  use  of 
them  in  this  State,  or  the  purchase  of  them  in  another  State  to 
be  used  for  fertilizing  purposes  by  the  purchaser  himself  in  this 
State.    Stokes  v.  Department  of  Agrictdture,  439. 

2.  Where  S. ,  acting  for  himself  and  others,  resident  farmers  of  this 

State,  ordered  from  a  non-resident  manufacturer  a  number  of 
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bags  of  fertilizer,  a  gi\ren  number  being  ordered  for  each  pur- 
chaser, and  the  same  were  shipped  in  separate  parcels  addressed 
to  the  different  purchasers,  respectively,  and  separate  bills  sent 
to  each  purchaser,  and  S.,  in  ordering,  acted  without  compensa- 
tion and  as  an  act  of  courtesy  to  the  other  purchasers:  Held, 
that  the  transaction  did  not  come  within  the  inhibition  of  sec- 
tion 2190  of  The  Code,  and  the  goods  were  not  liable  to  seizure 
at  the  instance  of  the  Department  of  Agriculture.    Ibid, 

FORCIBLE  ENTRY: 

1.  Forcible  entry  is  opposed  to  public  policy,  and  is  made  a  criminal 

offence  by  statute.    Moaseller  v.  Dearer,  494. 

2.  The  occupant  can  recover  of  the  owner  for  forcible  entry  only 

such  damages  as  accrued  to  him  through  injury  to  his  person 
or  property  by  the  wrongful  invasion  thereof — nominal  damages 
for  the  trespass,  and  exemplary  damages  when  it  is  proper  to 
allow  them.  Not  having  the  title,  he  cannot  recover  for  injury 
to  the  land.    Ibid. 

8.  Exemplary  damages  are  awarded  if  the  unlawful  act  be  done  in 
a  wanton  and  reckless  manner.    Ibid. 

4.  Forcible  entry  upon  the  lands  of  another  who  is  in  peaceable  pos- 
session is  unlawful,  and  this  without  reference  to  the  amount 
of  force  used.    Ibid. 

FORGERY : 

1.  Where  there  are  two  or  more  counts  in  an  indictment  charging 

offences  of  the  same  grade  and  punishable  alike,  a  general  ver- 
dict of  guilty  will  be  sustained.    States.  Cross  and  mUte,  650. 

2.  Where,  upon  the  trial  of  an  indictment  for  forgery  containing 

several  counts,  the  jury  was  polled  and  stated  that  they  had 
agreed  upon  a  verdict  of  guilty  as  to  the  first  and  second  counts, 
but  had  not  agreed  upon  the  others,  and  a  noL  pros,  having 
been  entered  as  to  thelatt€»r,  returned  a  verdict  of  guilty:  Held, 
that  this  constituted  a  distinct  and  separate  verdict  of  guilty 
upon  each  of  the  two  first  counts.    Ibid. 

FORNICATION  AND  ADULTERY  : 
Indictment  for,  787. 

FRAUD: 

In  assignment,  114. 
Issue  of,  336. 

FRAUDULENT  CONVEYANCE: 

1.  In  an  action  to  declare  void  a  deed  obtained  upon  false  represen- 
tations, which  were  a  part  of  the  consideration  for  making  it. 
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the  plaintiff  sought  also  damages  for  subsequent  injury  to  the 
land  contained  therein:  Held,  such  action  could  be  maintained, 
and  this,  though  it  was  not  commenced  until  two  years  after 
the  discovery  of  the  fraud  and  after  the  plaintiff  had  accepted 
money  in  compensation  for  certain  other  injuries  resulting  at 
the  same  time  and  from  the  same  operations.  Allen  v.  Rail- 
road, 515. 

2.  In  the  new  trial  of  such  action,  one  of  the  issues  was — ''  7.  Did 
the  defendant,  after  adopting  the  line  upon  which  the  road  was 
constructed  across  plaintiff's  land,  pay  the  plaintiff  one  hun- 
dred dollars,  and  thereby  induce  plaintiff  to  let  the  water  out  of 
his  mill-pond  for  thirty  days,  in  order  that  the  said  pond  might 
be  crossed,  as  it  was,  by  a  trestle,  instead  of  building  cribs  in 
the  waters?"  To  which  the  jury  responded  **  Yes."  Defendant 
excepted  to  the  holding  of  the  Court  below,  that  this  payment 
did  not  amount  to  a  parol  grant  of  the  right-of-way.  It  was 
not  alleged,  and  it  did  not  appear,  that  plaintiff  intended,  by 
accepting  such  payment,  to  ratify  the  deed  which  had  been 
obtained  by  fraud:  Held,  (1)  that  the  holding  of  the  Court  below 
was  not  error:  (2)  that  such  exception  raised  no  valid  objection 
to  the  judgment  setting  aside  the  deed  for  fraud,  and  giving 
certain  damages,  for  injuries  to  the  land  embraced  therein; 
(3)  that  petition  to  rehear  upon  such  case  presented  will  not 
be  granted.    Ibid, 

8.  That  the  statement  of  the  foregoing  facts  was  a  sufficient  allega- 
tion of  fraud  in  a  complaint,  but  if  it  were  not  sufficient,  the 
defendant  had,  in  his  answer,  denied  that  he  procured  the  deed 
or  the  possession  by  fraud  or  collusion,  and  the  doctrine  of  aider 
would  apply.     Bonds  v.  Smith,  553. 

4.  That  the  equivocal  denial  of  the  allegation  as  to  the  nature  of  the 
deed  is  an  admission  of  its  truth,  and  apart  from  that  principle 
it  is  a  universal  rule  that  where  a  deed  is  attacked  for  fraud 
recitations  contained  in  it  may  be  shown  to  be  false,  or  it  may 
be  proven  that  others,  which  should  have  been  inserted,  were 
omitted,  if  such  evidence  tends  in  any  way  to  establish  the 
alleged  fraud.     1  bid. 

GRANT  :  See  Entry  and  Grant. 

GREENSBORO,  Charter  of,  182. 

GUARDIAN  AND  WARD,  376. 

HOTELS:  See  Inn-Keepers. 

HUSBAND  AND  WIFE:  See  also  Marriage  and  Divorce. 

1.  The  Code,  §  1826,  does  not  confer  upon  the  wife  power  to  make  a 
legal  contract,  even  with  the  written  consent  of  her  husband,  or 
where  it  is  for  her  personal  expenses.    Farthing  v.  Shields,  289. 
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2.  The  object  of  this  section  was  to  require  the  written  consent  of 

her  husband  to  charge  her  statutory  separate  estate,  except  for 
necessary  expenses,  the  support  of  the  family,  and  to  pay  ante- 
nuptial debts.    Ibid. 

3.  When  the  husband  and  wife  signed  a  bond  and  mortgage  upon 

the  wife*s  land  to  secure  a  sum  advanced  to  discharge  a  prior 
mortgage  thereon,  and  to  secure  supplies  bought  principally  by 
the  hu&band  and  used  for  himself  and  family,  and  it  did  not 
appear  that  they  were  necessary  for  her  personal  expenses,  for 
the  support  of  the  family,  or  to  pay  ante-nuptial  debts:  Held, 
the  action  being  upon  the  bond,  simply,  and  not  to  foreclose 
the  mortgage,  judgment  against  her  could  not  be  recovered: 
Held  second,  that  the  separate  estate  could  not  be  specifically 
charged.    Ibid. 

4.  A  bond  executed  jointly  by  husband  and  wife  is,  "  with  his  con- 

sent in  writing,"  within  the  meaning  of  the  statute,  but  is  not 
suflBcient  to  charge  the  wife's  separate  estate  unless  it  expressly 
designates  it.    Ibid. 

5.  Unless  the  contract  is  for  the  wife's  benefit,  or  of  such  a  natiu« 

as  necessarily  to  impJy  a  charge,  it  must  be  specific.     Ibid. 

m 

6.  The  wife,  with  the  written  consent  of  her  husband,  and,  in  the 

excepted  cases  mentioned,  without  it,  may  charge  her  statutory 
separate  persoiial  estaXe  by  executory  contracts,  but  in  case  of 
real  estate ,  the  privy  examination  of  the  wife  is  necessary. 
Ibid. 

7.  When  the  consideration  is  sufficient  to  necessarily  imply  a  charge, 

no  express  charge  or  written  consent  is  necessary  as  to  her  per- 
Eonai  estate.  There  must  be  a  deed  and  privy  examination  to 
charge  real  estate.    Ibid. 

8.  Discussion  by  SHErHKRD,  J.,  of  the  law  relating  to  the  separate 

estate  of  married  women.    Ifyid. 

9.  A  writing  signed  by  a  married  woman,  with  the  consent  of  her 

husband  in  writing,  expressly  charging  her  statutory  personal 
estate,  is  good  without  any  beneficial  consideration  coming  to 
her.     Thompson  v.  Smith,  357. 

10.  But  she  cannot  bind  her  statutory  separate  real  estate  by  any 

contract  unless  her  privy  examination  is  taken.    Ibid. 

11.  This  case  is  governed  by  that  of  Farthing  v.  Shields,  decided  at 

this  term  of  the  Court.    Ibid. 

12.  Where  a  feme  covert  executed  a  bond  and  mortgage  without  the 

consent  of  her  husband  and  without  privy  examination,  the 
consideration  being  for  land  purchased:  Held  to  be  error  in  ren- 
dering a  judgment  on  the  bond  and  decreeing  foreclosure. 
Wood  V.  Wheeler,  512. 
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13.  If  the  agreement  was  that  a  properly  executed  mortgage  was  to 

be  given  concurrt* ntly  with  the  execution  of  the  deed  for  the 
land,  the  feme  covert  would  not  be  allowed  to  retain  the  land 
without  paying  the  consideration.  Where,  in  such  case,  the 
feme  covert  oifers  to  surrender  the  land,  and  prays  for  an 
account  of  the  rente  and  profits  and  the  purchase- mooey  paid: 
Heldf  that  the  Court  should  have  ordered  such  account  to  be 
taken  in  order  that  the  equities  might  be  adjusted  between  the 
parties.    Ibid. 

14.  The  transfer  of  such  a  bond  could  be  nothing  more  than  an 

equitable  assignment  of  the  right  to  have  the  property  subjected 
to  the  payment  of  the  debt,  and  the  assignee  must,  therefore,  be 
made  a  party.    Ibid. 

Wife  as  preferred  creditor,  114. 

INDICTMENT: 

1.  An  indictment  for  an  assault  with  intent  to  commit  rape,  which 

charged  that  the  defendant  ''feloniously  did  make  an  assault, 
and  her,  the  said  S.,  did  then  and  there  beat,  wound  and  ill- 
treat,  with  intent  her,  the  said  S.,  then  and  there  feloniously 
and  unlawfully  carnally  to  know  and  abuse,"  is  fatally  defec- 
tive, bf cause  it  omits  the  essential  allegation  that  the  assault 
was  made  with  intent  to  know  carnally  the  prosecutrix /orcid/// 
and  against  her  will.    State  v.  Pourelly  633. 

2.  The  form  of  indictment  for  murder  prescribed  by  ch.  58,  Acts  of 

1887,  is  valid.  State  v.  Moore,  104  N.  C. ,  743,  cited  and  affirmed. 
State  V.  Brown,  645. 

3.  Where  there  are  two  or  more  counts  in  an  indictment  charging 

offences  of  the  same  grade  and  punishable  alike,  a  general  ver- 
dict of  guilty  will  be  sustained.    State  v.  Cross  and  White,  650. 

4.  It  is  not  necessary  to  allege,  in  an  indictment  for  the  unlawful 

removal  of  a  crop,  under  section  1759  of  The  CodCy  that  the  les- 
sor of  landlord  had  a  lien  on  the  crop,  where  the  bill  contains 
an  averment  of  the  lease  and  of  the  relation  of  landlord  and 
tenant,  or  cropper.  By  virtue  of  the  statute  the  law  implies  a 
lien,  and  of  this  the  Courts  will  take  notice.  State  v.  Rose, 
90  N.  C,  712;  State  v.  Merritt,  89  N.  C,  506,  distinguished. 
State  V.  Smith,  653. 

5.  Where  A.  and  B.  are  charged  with  embezzlement  in  one  count, 

and  in  another  count  in  the  same  bill  A.  is  charged  with  the 
same  act  of  embezzlement,  this  is  not  a  misjoinder,  but  the  lat- 
ter count  is  mere  surplusage,  being  embraced  in  the  other. 
State  V.  Harris,  687. 

6.  To  charge  two  separate  and  distinct  offences  in  the  same  count 

is  bad  for  duplicity,  but  if  a  count  for  embezzlement  used  words 
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which  also  may  amount  to  a  charge  of  larceny,  the  latter  words 
will  be  treated  solely  as  a  part  of  the  charge  for  embezzlement 
State  V.  Lanier,  89  N.  C,  517,  cited  and  approved.    Ibid. 

7.  When  an  indictment  charges  several  distinct  ofiFences  in  different 

counts,  whether  felonies  or  misdemeanors,  the  Court,  in  its  dis- 
cretion, may  quash  or  require  the  Solicitor  to  elect.  But  if  the 
bill  is  demurred  to  for  a  misjoinder,  that  raises  a  question  of 
law,  and,  if  the  demurrer  is  sustained,  an  appeal  by  the  State 
lies.  State  v.  McDoicell,  84  N.  C,  798,  cited  and  approved. 
Ibid. 

8.  If  the  several  counts  contain  a  mere  statement  of  the  same  trans- 

action, varied  to  meet  the  different  phases  of  proof,  the  bill 
cannot  be  quashed.  State  v.  Eason,  70  N.  C,  88;  State  v.  Mor- 
rison, 85  N.  C,  561;  State  v.  Parish,  104  N.  C,  679,  cited  and 
approved.    Ibid. 

9.  When  each  count  in  an  indictment  alleges  in  the  beginning  that 

'*  on  the  first  day  of  January,  1888,  in  said  county  of  Granville," 
the  defendant,  &c.,  this  applies  to  the  whole  count,  and  is  a 
sufficient  allegation  that  the  crime  charged  in  said  count  was 
committed  in  the  county  of  Granville,  and  it  is  needless  to 
repeat  it  at  the  beginning  of  each  sentence  or  paragraph  in  the 
tame  count.    Ibid. 

10.  The  omission  of  the  words  '*  with  force  and  arms"  in  an  indict- 

ment has  been  held  immaterial  since  the  year  1546  (Statute  37, 
Henry  VIII),  citing  Ruffin,  C.  J.,  in  State  v.  Moses,  2  Dev., 
452.    State  v.  Harris,  687. 

11.  A  defendant  cannot  be  prejudiced  by  an  indictment  concluding, 

even,  if  unnecessarily,  *'  against  the  statute."  The  Code,  ^  1183 ; 
State  V.  Kirkman,  104  N.  C,  911.     Ibid. 

12.  Where  an  indictment  for  removing  a  crop  alleged  ttiat  defend- 

ant did  *'rent  from  B.",  and,  subsequently,  that  he  did  remove 
the  crop  without  satisfying  all  liens  held  by  said  B.":  Held, 
that  this,  in  effect,  sufficiently  charged  the  relation  of  land- 
lord and  tenant,  and  that  the  *  Miens  held  by  the  lesMr"  were 
unpaid  at  the  time  of  the  alleged  unlawful  removal.  State  v. 
Turner,  691. 

13.  The  allegation  in  the  indictment,  that  the  sale  .was  within  *' three 

miles  of  the  old  site  of  Rutherfordton  Baptist  Church,"  was 
not  6uch  misdescription  as  vitiated  it — the  words  "  old  site " 
being  surplusage ;  and  the  defect,  if  any,  was  cured  by  the 
verdict.    State  v.  Eaves,  752. 

14.  An  allegation  in  an  indictment  for  embezzlement  that  the  defend- 

ant *'  did  steal,  take,  carry  away  "  the  property  alleged  to  have 
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been  embezzled,  is  surplusage,  and  will  not  vitiate  an  indict- 
ment otherwise  sufficient.    State  v.  Fain,  760. 

15.  The  description  of  the  property  embezzled,  as  **  one  note  for  five 

dollars  in  money  of  the  value  of  five  dollars,"  is  sufficiently 
specific.     The  Code,  §§1020,  1183.    Ibid, 

16.  The  precise  value  of  the  property  alleged  to  have  been  embez- 

zled is  not  essential ;  it  is  sufficient  if  it  have  any  value.    Ibid, 

17.  Where  the  offence  charged  in  the  indictment  is  a  joint  one— as 

fornication  and  adultery — if  one  of  the  parties,  on  the  joint 
trial,  be  acquitted,  or  if  one  has  been  previously  acquitted  on 
a  separate  trial,  there  can  be  no  conviction  of  the  other.  State 
V.  Rinehart,  787. 

INN-KEEPERS: 

1.  Where  an  inn-keeper  made  a  regulation  that  '*  no  livery-man,  or 

agent  of  any  transportation  or  baggage  company,  no  washer- 
woman or  sewing- woman  not  connected  with  the  house,  or 
loafer,  or  lounger,  or  objectionable  person,  will  be  allowed  in 
the  hotel,"  and  gave  notice  to  the  agent  of  a  livery-stable  who 
had  previously  been  in  the  habit  of  "drumming"  for  custom  at 
his  hotel  not  to  come  upon  the  hotel  premises  again:  Held,  that 
the  inn-keeper  had  a  right  to  expel  said  agent  from  the  hotel 
without  using  unnecessary  force,  if  he  entered  it  after  such 
notice  and  engaged  in  drumming  for  custom,  although  at  the 
time  the  hotel-keeper  had  made  an  arrangement  with  another 
keeper  of  a  livery-stable,  by  which  the  former  should  receive 
ten  per  centum  of  the  proceeds  of  the  business  derived  from  the 
guests  of  the  hotel,  and  notwithstanding  the  further  fact  that  a 
third  livery-man,  representing  his  own  stable,  and  who  had 
received  a  similar  notice,  was  actually  in  the  hotel  at  the  time 
of  the  expulsion,  and'liad  been  soliciting  patronage  for  his 
business  among  the  guests,  but  was  not  shown  to  have  had 
actual  license  from  the  inn-keeper  to  approach  the  guests. 
State  V.  Steele,  766. 

2.  Guests  of  a  hotel,  and  travelers,  or  other  persons  entering  it  with 

the  bona  fide  intent  of  becoming  guests,  cannot  be  lawfully  pre- 
vented from  going  in,  or  be  put  out,  by  force,  after  entrance, 
provided  they  are  able  to  pay  the  charges  and  tender  the  money 
necessary  for  that  purpose,  if  requested  by  the  landlord,  unless 
they  be  persons  of  bad  or  suspicious  character  or  of  vulgar 
habits,  or  so  objectionable  to  the  patrons  of  the  house  on  account 
of  the  race  to  which  they  belong  that  it  would  injure  the  busi- 
ness to  admit  them  to  all  portions  of  the  house,  or  unless  they 
attempt  to  take  advantage  of  the  freedom  of  the  hotel  to  injure 
the  landlord's  chances  of  profit,  derived  either  from  his  inn  or 
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any  other  business  incidental  to  or  connected  with  its  manage- 
ment and  constituting  a  part  of  the  providon  for  the  want3  or 
pleasures  of  his  patrons.    Ibid, 

3.  When  persons,  unobjectionable  on  account  of  character  or  race, 

enter  a  hotel,  not  as  guests,  but  intent  on  pleasure  or  profit  to 
be  derived  from  intercourse  with  its  inmates,  they  are  there  not 
of  right,  but  under  an  implied  license  that  the  landlord  may 
revoke  at  any  time.    Ibid. 

4.  Regulations  such  as  those  made  by  the  Battery  Park  Hotel,  of 

which  the  defendant  was  the  manager,  are  reasonable,  and  any 
person  violating  them  may  be  expelled,  after  notice  to  desist 
from  violating  them,  if  it  be  done  without  using  excessive  force. 
Ibid. 

5.  An  inn- keeper  has  the  right  to  establish  a  livery- stable  in  connec- 

tion with  his  hotel  as  he  can  a  barber-shop,  a  news-stand,  or  a 
laundry;  or  he  may  contract  with  the  proprietor  of  a  livery- 
siable  in  the  vicinity  to  secure  for  the  latter,  as  far  as  he  legiti- 
mately can,  the  patronage  of  his  guests  for  Siper  centum  of  the 
proceeds  of  profits  derived  by  the  owner  of  such  vehicles  and 
horses  from  dealing  with  the  patrons  of  the  public  house;  and 
where  he  enters  into  such  contract,  he  may,  after  notice,  enforce 
such  a  regulation  as  that  made  by  the  Battery  Park  Hotel  by 
expelling  the  agents  or  representatives  of  livery -stables  who 
enter  to  solicit  the  patronage  of  guests;  or  where  such  agent 
persists  in  visiting  the  hotel  for  that  purpose,  after  notice  to 
desist,  the  landlord  may  expel  him,  without  excessive  force,  if 
he  refuses  to  leave,  and  may  eject  him  even  though  he  enter  for 
a  lawful  purpose  if  he  does  not  disclose  his  true  intent,  when 
requested  to  leave,  or  whatever  may  have  been  his  purpose,  if 
he  has,  in  fact,  engaged  in  soliciting  the  patronage  of  the  guests. 
Ibid. 

6.  The  rule  is,  that  the  proprietor  of  a  public  house  has  a  right  to 

request  a  person  who  visits  it  not  as  a  guest  or  on  business  with 
guests  to  depart,  and  if  he  refuses  the  inn-keeper  may  expel 
him,  and,  if  he  does  not  use  excessive  force,  may  justify  on  a 
prosecution  for  assauh  and  battery  in  removing  him.     Ibid. 

7.  If  the  prosecutor  went  into  the  hotel  at  the  request  of  a  guest, 

and  for  the  purpose  of  conferring  with  the  latter  on  business, 
still  if,  while  in  the  hotel,  he  engaged  in  '*  drumming"  for  his 
employer,  after  notice  to  desist  from  it,  the  defendant  might 
expel  him  in  the  same  way;  and  if  the  prosecutor,  having 
entered  to  see  a  guest,  did  not  then  solicit  business  from  the 
patrons  of  the  hotel,  but  had  done  so  previously,  the  defendant, 
seeing  him  there,  had  the  right  to  use  sufficient  force  to  eject 


INDEX.  849 


him,  unless  he  explained,  when  requested  to  leave,  what  his 
real  intent  was.  The  guest,  by  sending  for  a  hackman  or  car- 
riage-driver, could  not  delegate  to  him  the  right  to  do  an  act 
for  which  even  the  guest  himself  might  be  lawfully  put  out  of 
the  hotel.    Ibid. 

8.  If  it  be  admitted  that  the  rule  laid  down  in  Markham  v.  Brown 

is  correct,  our  case  comes  under  the  exception  in  that  case, 
because  it  appears  that  the  conduct  of  the  prosecutor  was  cal- 
culated to  injure  the  business  of  the  hotel  by  diminishing  its 
profits  derived  from  the  contract  made  with  the  keeper  of  the 
other  livery-stable.    Ibid. 

9.  The  defendant,  as  manager  of  the  hotel,  could  make  a  valid  con- 

tract for  a  valuable  consideration  with  Sevier  to  give  him  the 
exclusive  privilege  of  remaining  in  the  house  and  soliciting 
patronage  from  the  guests  in  any  business  that  grew  out  of 
providing  for  the  comfort  or  pleasure  of  the  patrons  of  the 
house.  The  proprietor  might  contract  for  a  per  ce?i/wm  of  the 
amount  realized  from  doing  a  livery  business  with  the  guests, 
and  expel,  without  excessive  force,  the  agents  of  rival  estab- 
lishments, who,  after  notice  to  delist,  persisted  in  soliciting 
business  from  the  guests,  on  the  ground  that  they  were  enter- 
ing his  inn  to  injure  him  in  his  business  connected  with  the 
hotel.     Ibid, 

10.  The  proprietor  could  permit  S.,  who  contracted  to  pay  the  hotel 
ten  jyrr  centum  of  tlie  proceeds  of  his  business  with  the  guests, 
to  remain,  or  omit  to  ordt'r  C,  a  liveryman,  who  had  received 
a  notice  similar  to  that  pent  to  the  prosc^cutor,  to  leave,  and 
expel  the  prosecutor  without  violating  the  constitutional  inhibi- 
tion against  monopolies.     Ibid. 

INSANE  PRISONER  : 

Jurisdiction  after  recovery,  G67. 
INSURANCE: 

1.  A  provision  in  a  policy  of  insurance,  to  the  effect  that  any  differ- 

ences arising  as  to  the  .imount  of  loss  or  damage  shall  be  sub- 
mitted to  arbitration  at  the  written  request  of  either  party  as  a 
condition  precedent  to  the  right  of  action,  is  not  against  public 
policy,  and  will  be  upheld  by  the  Courts.  Mfg  Co.  v.  Assurance 
Co.,  28. 

2.  Where  it  is  in  evidence  that  the  adjuster  of  the  insurance  company 

offered  the  assured  a  certain  sum  in  settlement  of  damages, 
which  the  assured  declined,  that  constituted  "a  difference" 
within  the  meaning  of  the  policy.    Ibid. 
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3.  Under  the  provisions  of  the  i)olicy,  it  was  not  the  duty  of  the  de- 

fendant company  to  tender  an  agreement  to  arbitrate  to  the 
assured  for  execution  until  after  a  proposition  to  arbitrate  had 
been  acceded  to.    Ibid, 

4.  Where  it  was  in  evidence  that  the  defendant  company,  by  its 

adjuster,  wrote  a  letter  to  the  assured,  requesting  that  the  dam- 
ages ^*  be  ascertained  by  appraisement/*  and  referring  toa  paper 
enclosed  as  *'  indicating  an  agreement  for  that  purpose/'  which 
enclosed  pai>er  was  a  form  of  arbitration,  signed  by  the  defend- 
ant company  and  naming  the  arbitrator  selected  by  it,  w^ith  a 
blank  to  be  filled  wuth  the  name  of  the  arbitrator  selected  by 
assured,  and  providing  that  the  award  should  be  ''  binding  and 
conclusive  as  to  the  amount  of  such  loss  or  damage,  but  shall 
not  decide  the  liability  of  the  insurance  company":  Held,  that 
either  the  letter  or  the  paper- writing  constituted  such  a  written 
request  as  the  policy  required,  and  that  it  was  error  for  the 
Judge  below  to  charge,  in  t^ffect,  that  neither  of  them,  taken 
separately,  constituted  such  request.     Ibid. 

5.  If  tlie  assured  refuses  to  accede  to  a  proposition  to  arbitrate  in 

accordance  \^ith  the  terms  of  the  policy,  and  the  insurance 
company  thereafter  deni(.'s  any  liability  und*  r  the  policy,  no 
right  of  action  accrues  to  tlie  assurt'd  by  reason  of  such  denial. 
Ibid. 

6.  Upon  the  question  as   to  whelhi  r  or  not  there  was  a  denial  of 

liability  by  the  insurance  company,  the  latter  is  entitled  to  show 
all  the  circumstances  under  whieli  ihe  alleged  denial  was  made. 
In  such  case,  evidence  is  admissible  that  the  assured  refused  to 
sign  a  printed  form  of  submission  to  arbitration,  giving  as  a 
reason  that  it  contained  a  provision  that  the  appraisers  should 
not  decide  the  liability  ot  the  company.     Ibid. 

7.  In  such  case,  the  defendant  company  was  entitled  to  a  specific 

instruction  by  the  Court  "  that  if  the  adjuster  of  the  defendant 
company  did  not  deny  liability  until  after  the  plaintiff  had 
refused  to  sign  a  submission  to  arbitration  unless  the  clause  pro- 
viding that  the  appraisers  should  not  decide  the  liability  of  the 
company  should  be  stricken  out,  this  was  no  excuse  for  the 
plaintiff 's  refusal  to  submit  to  appraisers,  and  such  denial  of 
liability  was  no  waiver  of  the  plaintiff  *s  obligation  to  submit, 
upon  a  written  request,  to  appraisal,"'  and  a  refusal  to  give  such 
instruction  was  error.    Ibid, 

ISSUES: 

1.  It  is  error  to  embody  in  one  issue  two  propositions  to  which  the 
jury  may  give  different  responses.  Manufacturing  Co.  v.  As- 
surance-Co.,  28. 
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2.  A  party  who  fails  to  tender  on  the  trial  such  issues  as  he  deems 
proper,  cannot  be  heard  on  appeal  to  complain  that  the  issues 
submitted  do  not  cover  the  entire  case.     Walker  v.  Scott ^  56. 

8.  Suggestions  by  Shepherd,  J. ,  as  to  trials  where  there  are  double 
issues.    Smith  v.  Smith,  499. 

4.  That  it  was  not  error  to  submit  an  issue  involving  title  and  another 

involving  the  fraud,  the  appellant  having  failed  to  show  that  he 
was  depiived  of  the  opportunity  to  present  to  the  jury  any  view 
of  the  law  arising  out  of  the  evidence.     Bonds  v.  Smith,  553. 

5.  The  form  and  number  of  the  issues  submitted  must  be  determined 

by  the  Judge  who  tries  the  case,  in  the  exercise  of  a  sound  dis- 
cretion, except  that  they  must  be  such  as  that  the  Court  can 
proceed  to  enter  judgment  upon  the  responses,  and  that  the 
appellant  shall  lose  no  opportunity  to  present  to  the  Court  below, 
and,  on  appeal,  to  this  Court,  any  view  of  the  law  applicable  to 
the  evidence.     Boyer  v.  Teague,  576. 

JUDGF/S  CHARGE: 

1.  When  it  does  not  appear  affirmatively  that  there  was  error  in  the 

Judge*s  charge,  this  Court  will  assume  it  to  be  correct.  South- 
erland  v.  Railroad^  100. 

2.  In  an  action  to  recover  land,  the  Court  charged  the  jury  that 

title  having  been  shown  to  be  out  of  the  State,  a  plaintiff  can 
show  title  "first,  by  a  paper  title;  second,  by  adverse  possession 
for  seven  years  under  known  and  visible  boundaries,  and  under 
colorable  title  by  plaintifl  and  those  under  whom  he  claims ; 
and,  third,  by  estoppel.''  If  it  was  error  to  leave  the  jury 
without  further  explanation,  it  was  cured  when  the  Court 
further  charged  that  if  the  deed  (under  which  plaintiff  claimed) 
covered  the  land  in  dispute,  including  a  certain  lot,  and  the 
agents  rented  and  gave  that  lot  in  for  taxes  for  seven  years 
before  the  suit  was  brought,  the  possession  of  the  lot  would,  by 
law,  be  extended  to  the  boundaries  of  the  deed,  and  the  plain- 
tiff, and  those  under  whom  he  claimed,  would,  by  construction 
of  law,  be  in  possession  of  the  whole.    Springs  v.  Schenck^  153. 

8.  Failure  to  give  specific  instructions  when  not  asked,  even  though 
proper  in  themselves,  is  not  the  subject  of  exception.  Bethea 
V.  Railroad,  279. 

4.  A  substantial  compliance  with  a  request  to  charge  is  all  that  can 

be  required.     Ibid. 

5.  A.  went  into  possession  of  land  in  1884.    In  March,  1887,  B. 

entered,  after  notice  to  A.  to  quit,  but  agreed  A.  should  hold 
until  October  of  that  year.  A.  held  until  March,  1888,  when  B. 
entered  and  forcibly  ejected  him.    In  an  action  for  damages  for 
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trespass,  the  Court  charged  the  jury  that  if  A.  was  not  B/s 
tenant,  the  latter  and  those  acting  under  him  had  a  right  to  go 
on  the  premises  and  put  A.  oiU  by  force,  if  no  more  force  was 
used  than  was  necessary  for  that  purpose:  Heldy  that  such 
charge  was  error.     Moseller  v.  Deaver,  494. 

6.  Where,  in  an  action  against  a  telegraph  company  for  damages 

for  failure  to  send  a  message  in  time,  the  Court  failed  to  instruct 
the  jury,  in  response  to  a  prayer  of  defendant,  whether  or  not 
they  will  be  at  liberty  to  give  ihe  plaintiff  damages  for  mental 
suffering,  unaccompanied  by  any  other  injury,  or  whether,  if 
damages  could  not  be  assessed  for  that  cause,  the  testimony 
tended  to  show  any  concomitant  wrong  to  the  pei-son:  Held  to 
be  error.     Thompson  v.  Telegraph  Co.,  549. 

7.  In  such  case  the  error  committed  by  the  Judge  in  his  instructions 

that,  in  any  event,  plaintiffs  were  entitled  to  nominal  damages, 
is  rot  cured  by  his  subsequent  instruction  that,  if  they  sho'ild 
find  that  defendant's  agent  was  prevented  by  obstruction  of  the 
line,  due  to  causes  beyond  its  control,  from  sending  the  message 
promptly,  they  should  respond  No  to  the  issue  as  to  defendant's 
negligence.     Ihid. 

When  letter  or  paper- writing  amounts  to  recjuest  in  writing,  28. 

As  to  negligence  of  railroad  in  killing  live-stock,  405. 

JUDGMENT : 

1.  Judgment  non  obstante  veredicto  is  only  granted  in  cases  where 

the  plea  confesses  a  cause  of  action  and  the  matter  relied  on  in 
avoidance  is  insufficient.     Walker  v.  Scott,  56. 

2.  A  judgment  was  obtained  before  a  Justice  of  the  Peace  in  1878 

on  a  prior  judgment,  albo  obtained  before  a  Justice  of  the 
Peace ;  the  last  judgment  was  docketed  in  the  Superior  Court, 
and  in  1886  leave  was  obtained,  after  objection,  to  issue  execu- 
tion :  Heldj  that  the  leave  was  properly  granted.  Adams  y. 
Guy,  275. 

3.  A  judgment  docketed  in  the  Superior  Court,  as  prescribed  by 

statute,  becomes  "a  judgment  of  the  Superior  Court  in  all 
resi)ects."    Ibid. 

4.  Leave  to  issue  execution  upon  a  judgment  so  docketed  may  be 

granted  at  any  time  within  ten  years  from  the  docketing. 
Ibid. 

5.  The  motion  for  leave  was  made  in  apt  time,  though  the  ten 

years  expired  pending  the  appeal,  and  though  it  appears  that 
no  undertaking  was  given.    Ibid. 

6.  The  time  during  which  the  judgment  creditor  was  restrained  by 

the  operation  of  the  appeal  is  not  to 'be  counted,  as  the  appeal 
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had  the  effect  to  prevent  the  issuing  of  execution  within  the 
time  prescribed.    Ibid, 

7.  Upon  motion  in  the  cause,  it  appeared  that  the  defendant  rail- 

road company,  by  order  of  its  board  of  directors  and  the  action 
pursuant  thereto  of  its  President  and  Secretary,  had  con- 
fessed certain  judgments  in  favor  of  its  President,  just  prior  to 
the  road^s  going  into  the  hands  of  a  receiver :  Held,  that  the 
Court  below  properly  refused  to  consider  any  allegations  of 
fraud.  These  should  be  made  in  an  independent  action  prop- 
erly Cvinstituted  for  this  purpose.    Sharp  v.  Railroad,  308. 

8.  Judgments    by  confession    being    final    judgments,   cannot  be 

attacked  for  fraud  in  this  way ;  and  no  subtantial  irregularity 
being  shown,  this  Court  will  not,  in  the  proceedings  had  in  this 
action,  review  the  findings  of  fact  by  the  Court  below.     Ibid. 

9.  A  corporation,  nothing  to  tlie  contrary  appearing,  may,  by  the 

action  of  its  proper  officers,  confers  judgments  as  a  natural 
person,  if  the  essential  requirements  of  the  statute  are  com- 
plied with.     Ibid. 

10.  Discussion  by  Merrimon,  C.  J.,  as  to  the  recjuisites  of  a  judg- 

ment confessed  under  The  Code.    Ibid. 

11.  Final  judgments  may  be  set  aside  upon  irregularities  shown  on 

motion  in  the  cause  made  in  apt  time.     McLean  v.  McLean^ 

Judgment  by  default,  267.  391. 

JURISDICTION: 

1.  Where  a  party  charged  with  the  commission  of  a  crime  has  been 

committed  to  the  asylum  for  the  insane  because  of  insanity 
supervening  after  the  offence  and  existing  at  the  time  he  was 
called  upon  to  plead,  the  Court  does  not  lose  jurisdiction  by 
reason  of  his  commitment,  but  it  may,  without  any  discharge 
or  other  formal  action  on  the  part  of  the  asylum  authorities, 
cause  him,  from  time  to  time,  to  be  brought  before  the  Court 
for  examination,  and,  whenever  it  is  ascertained  that  he  is  com- 
petent to  plead,  may  put  him  upon  trial.    State  v.  Pritchetty  667. 

2.  The  Mayors  of  towns  and  cities  have  jurisdiction  of  the  ofl^ence 

of  violating  town  or  city  oidinances.    State  v.  Wilson,  718. 

3.  Where  it  appears  from  the  allegations  in  the  affidavit  and  war- 

rant, and  upon  the  proofs,  that  the  Mayor  or  Justice  of  the 
Peace  really  had  jurisdiction,  an  averment  that  takes  the  case 
out  of  euch  jurisdiction  may  be  cured  by  amendment  or  treated 
as  surplusage.     Ibid. 

In  proceedings  for  condemnation  of  land,  16. 

Of  Supreme  Court,  222. 

Of  Clerk,  331. 
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Of  Justice  of  the  Peace,  427. 

Of  Superior  Court  to  amend  warrant,  &c.,  758. 

JURY: 

1.  Where,  upon  a  challenge  to  the  array,  it  appeared  that  the  jury 

was  drawn  for  a  f'pecial  term  of  the  Court,  called  mainly  to  try 
an  action  involving  the  Sheriff  *8  title  to  his  office;  that  the 
Sheriff  (who  was  the  defendant  in  such  action)  had  taken  charge 
of  the  drawing  of  the  jury,  receiving  the  scrolls  as  they  were 
drawn  by  a  boy,  calling  the  names  without  submitting  more 
than  two  or  three  to  the  inspection  of  any  other  person,  and 
passing  them  into  a  locked  box;  and  it  also  appeared  that  one 
name  that  ought  to  have  been  in  box  No.  2  was  again  found  in 
box  No.  1:  Held,  that  the  drawing  was  irregular,  and  the  array 
was  properly  set  aside,  although  the  drawing  took  place  in  the 
presence  of  the  Board  of  County  Coramisbioners  in  regular  ses- 
sion.    Boyer  v.  Teagne,  576. 

2.  Where,  in  such  case,  upon  challenge  to  the  array,  the  same  was 

set  aside  for  irregularity,  the  Court  had  power,  under  chapter 
441,  Laws  1889,  to  appoint  a  suitable  person  to  summon  a  jury 
from  the  by-standers.    Ibid. 

3.  The  Act  of  1889,  ch.  441,  providing  for  the  summoning  of  a  jury 

from  the  bv-standers,  in  cases  where  the  Sheriff  is  interested. 
&c.,  is  applicable  to  actions  brought  before  its  passage.    Ibid. 

4.  Where  it  appeared  that  the  prisoner  did  not  exhaust  his  perem- 

tory  challenges,  error  in  the  Court  in  its  ruling  upon  the  com- 
petency of  a  juror  challenged  by  the  prisoner  is  not  good  ground 
for  a  new  trial.    State  v.  Pritchett,  667. 

5.  The  right  of  peremptory  challenge  is  a  right  to  reject,  not  lo 

select;  hence  when  there  are  two  defendants,  one  cannot  com- 
plain that  the  other  peremptorily  challenged  a  juror  who  was 
acceptable  to  himself.    State  v.  Jacobs,  695. 

JUSTICE  OF  THE  PEACE: 

1.  On  the  trial  below,  the  Court  found  that  the  papers  in  an  action 

tried  before  a  Justice  of  the  Peace  had  been  lost,  and  the  Justice 
was  permitted  to  identify  the  entries  made  by  him  in  his  docket 
at  the  date  of  the  trial  before  him,  and  to  testify  as  to  the  sub- 
stance of  the  lost  papers:  Held  not  to  be  error.  Springs  v. 
Schenck,  153. 

2.  The  finding  of  the  Court  below  that  the  papers  in  a  case  tried 

before  a  Justice  had  been  lost  and  could  not  be  found  is  not.  in 
its  bearing  upon  the  admissibility  of  secondary  evidence  to 
prove  their  contents,  reviewable  in  this  Court.     Ibid, 


INDEX.  855 


3.  An  estoppel  growing  out  of  the  judgment  of  a  Justice's  Court  in 

an  action  involving  the  question  as  to  whether  the  defendant 
was  plaintiff's  tenant  exists  only  for  the  time  that  the  defendant 
was  adjudged  to  be  such  tenant.    Ibid. 

4.  A  custodian  of  a  book  or  document,  or  one  in  charge  of  any  writ- 

ing filed  or  lodged  by  law  in  his  keeping,  is  authorized  to  tell  a 
jury,  ore  tenus,  when  the  original  is  offered  in  evidence,  what 
is  the  true  entry,  if  the  writing  cannot  be  easily  read,  or  if,  by 
the  custom  of  the  office,  some  sign  be  used  to  supply  the  place 
of  an  omitted  word.    Ibid, 

5.  In  such  case,  the  jury  should  not  be  permitted  to  inspect  the  book 

or  writing.    Ibid. 

C  sts  in  Court  of,  3C9. 
Jurisdiction,  429. 

Appointment  of  special  officer  by,  639. 
LANDLORD  AND  TENANT: 

1.  Where  a  tenant,  without  the  consent  of  or  notice  to  his  landlord, 

and  Ufore  satisfying  the  latter's  liens,  removed  a  portion  of  the 
crop  from  the  land  upon  which  it  was  produced,  and  stored  it 
in  a  building  upon  his  (the  tenant's)  own  land:  Held,  that  he 
was  guilty  of  unlawfully  removing  crops,  notwithstanding  he 
made  the  removal  for  the  purpose  of  sheltering  the  crop,  and 
kept  it  separate  from  others.  The  intent  with  which  the  removal 
was  made  is  not  an  essential  t  lement.     State  v.  Williams,  646. 

2.  A  tenant  may,  in  g'>od  faith,  for  the  purpose  of  preserving  the 

crop,  sever  it  from  the  land  and  remove  it  to  a  pLice  of  security 
upo7i  the  land  upon  which  it  was  produced,  without  notice  to 
his  landlord.    Ibid. 

See  also  691. 

LAPPAGE,  172. 

LARCENY: 

Evidence  of  asportation,  734. 

LETTER: 

Admission  in  1(  tter  written  by  attorney  not  ground  for  new  trial,  422. 

LIEN: 

1.  Where,  in  an  action  to  enforce  a  material-man's  lien  under  sec- 
tions 1801-2  of  The  Code,  the  complaint  alleged  that,  after  the 
lien  was  filed,  the  defendant  paid  the  contractor  $375,  and  also 
$500  as  a  consideration  for  the  cancellation  of  the  contract,  thus 
placing  it  beyond  his  power  to  complete  his  contract,  which 
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allegations  the  answer  denied,  and  the  issue  thus  raised  was 
tried  by  the  jury,  this  CJourt  will  deny  a  motion  to  dismiss  the 
action  because  ''  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  fails  to  allege  that  any- 
thing was  due  from  the  defendant  to  the  contractor  when  the 
lien  was  filed/*    Parsley  v.  David,  225. 

2.  In  such  case,  it  is  competent  to  prove  by  the  defendant  how  much 

he  had  paid  the  contractor  under  the  contract  at  the  time  notice 
was  served  on  him  by  the  plaintiffs.     Ibid. 

3.  Where  the  defendant  had  testified  that  he  had  not  paid  the  con- 

tractor anything  after  plaintiff's  notice  was  served,  and  had 
been  cross-examined  as  to  payments  thereafter  made  to  show 
that  they  were  made  on  account  of  the  contractor,  it  is  compe- 
tent to  corroborate  the  defendant  bv  the  testimony  of  his  book- 
keeper  as  to  the  date  of  the  last  payment  to  the  contractor. 
Ibid. 

4.  In  such  case,  where  the  jury  found  that  the  defendant  had  made 

certain  payments  after  notice  served  on  him  bv  plaintiffs,  among 
them  a  certain  sum  to  the  foreman  of  contractor  to  be  used  in 
paying  hands,  and  also  that  the  defendant  was  not  indebted  to 
the  contractor  at  the  time  of  said  notice,  the  Court  having  put 
the  burden  on  the  defendant  to  show,  by  a  preponderance  of 
testimony,  that  the  payments  were  not  made  under  the  contract 
between  defendant  and  contractor:  Held,  that  judgment  was 
properly  entered  for  the  defendant.     Ibid. 

LIMITATIONS,  STATUTE  OF : 

1.  The  administrator  of  A.  filed  an  ex i^arte  final  account  in  May, 

1876,  showing  a  balance  due  the  next  of  kin.  The  administra- 
tor died  in  April,  1883.  In  May,  1883,  the  plaintiff  qualified  as 
his  executor,  and  in  September,  1884,  began  a  proceeding  to 
make  real  estate  assets,  to  which  the  administrator  de  bonis  non 
of  A.  became  a  party,  and  filed  a  complaint  to  recover  the 
amount  due  on  said  final  account:  Held,  thai  the  date  when  the 
action  of  the  administrator  de  bonis  non  was  commenced  was 
the  date  w^hen  the  summons  issued  in  the  special  proceeding  to 
make  real  estate  assets  and  that  the  statute  of  limitations  (The 
Code,  g  159)  did  not  bar  the  action.     Wyrick  v.  WyHck,  84. 

2.  It  is  competent  to  prove  possession  for  seven  years  in  support  of 

a  general  denial  in  the  pleadings  that  plaintiff  w^as  owner— it  is 
not  necessary  to  specially  plead  the  statute.     Mfg  Co.  v.  Brooks, 

107. 

3.  A  Sheriff's  deed,  purporting  to  pass  a  fee,  even  though  it  does 

not  vest  the  interest  of  the  judgment  creditor,  is  good  as  color 
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of  title  after  seven  years*  adverse  continuous  possession  under 
known  and  visible  boundaries,  the  title  being  out  of  the  State. 
Ibid. 

4.  The  statute  excepts  married  women  and  minors  only,  as  to  the 

time  of  filing  petition  for  damages,  they  being  allowed  two 
years  after  disabilities  removed.     Gudger  v.  Railroad,  481. 

5.  More  than  two  years  having  elapsed,  after  defendant  went  into 

possession  of  its  right-of-way,  before  the  bringing  of  this  action, 
all  plaintiifs  not  under  disabilities  are  barred.     Ibid, 

6.  As  to  the  parties  laboring  under  disabilities,  it  ought  to  have  ap- 

peared that  they  were  so  when  the  statute  began  to  run.    Ibid, 

7.  By  order  of  the  County  Commissioners  in  February,  1881,  L.,  a 

Sheriff,  executed  and  delivered  a  note  to  one  D.  for  the  value 
of  his  services  in  building  a  court-house  and  jail.  Payments 
were  made  thereon  by  the  Sheriff  and  by  the  Chairman  of  Com- 
missioners in  March,  1882,  and  afterwards,  the  Sheriff,  under 
order  of  the  Commi^^sioners  to  him  as  such,  paid  off  the  balance 
in  full,  but  failed,  as  he  alleged,  to  have  it  allowed  to  him  in 
settlement  with  the  Commissioners:  Heldf  that  in  an  action  by  L. 
against  the  Commissioners  for  such  balance,  it  must  appear  that 
he  presented  his  claim  within  two  years  after  its  maturity. 
Lanning  v.  t Commissioners,  50o. 

Cannot  avail  against  purchaser  at  sale  under  venditioni  e,i'ponc.8, 444. 

Time  of  commencing  action  to  declare  deed  void  for  fraud,  515. 

LIQUOR,  SALE  OF: 

1.  Where  an  act  of  the  General  Assembly  prohibited  the  sale  of 

intoxicating  liquors  within  two  miles  of  Sanford  M.  E.  Church, 
and  at  the  date  of  the  ratification  of  the  act,  there  was  a  build- 
ing intended  for  and  known  as  the  Sanford  M.  E.  Church, 
although  not  completed,  in  which  services  have  since  been 
held:  Held,  that  the  words  *' Sanford  M.  E.  Church"  are 
descriptive  of  the  point  from  which  the  two-mile  radius  is  to 
be  measured,  and  the  validity  of  the  act  is  not  conditional 
upon  the  building  being  actually  used  as  a  church.  Jones  v. 
Comviissioners,  436. 

2.  The  issuance  of  a  license  to  sell  liquor  by  a  Board  of  County 

Commissioners  is  a  matter  of  discretion,  and  a  mandamus  will 
not  if  sue  to  compel  them  to  do  so,  it  not  being  alleged  and 
shown  that  their  refusal  to  grant  a  license  was  arbitrary.    Ibid, 

3.  A  statute  prohibited  the  sale  of  spiritous  liquors  within  a  pre- 

scribed distance  of  "Rutherfordton  Baptist  Church,  Ruth- 
erford County,''  and,  upon  the  trial  of  an  indictment  for  a  viola- 
tion thereof,  the  church  building  had,  at  the  time  of  the  alleged 
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offence,  been  removed  from  the  place  where  it  stood  at  the 
time  of  the  passage  of  the  act :  Held,  that  the  statute  did  not 
become  inoperative  by  reason  of  the  removal,  and  that  a  sale 
of  liquors  within  the  territory  prohibited  was  indictable.  State 
V.  Eaves,  752. 

LIS  PENDENS  : 

1.  B.  commerced  an  action,  for  recovery  of  land,  in  the  Superior 

Court.  Complaint  and  answer  were  filed,  and  judgment  was 
obtained  declaring  B.  the  owner  in  fee.  Previous  to  the  com- 
mencement of  the  action,  the  defendant  had  executed  a  deed 
to  one  C. ,  which  was  not  recorded  until  after  the  filing  of  the 
complaint  and  answer :  Hdd,  that  the  judgment  rendered 
thereon  took  priority  over  the  unrecorded  deed.  CoUingtcood 
V.  Brown,  862. 

2.  The  filing  of  the  complaint  and  answer  describing  the  property 

and  putting  in  issue  the  title  to  the  land,  and  substantially 
containing  all  the  requisites  of  a  lis  pendens  was  a  sufficient 
lis  pendens  under  our  statute.     Ibid. 

3.  The  statute  prescribes  that  a  lis  pendens  shall   be  as  effectual 

against  subsequent  purchasers  as  if  they  were  made  parties— 
and  thi:4,  although  plaintiffs  had  actual  notice  of  their  unre- 
corded deeds.     Ibid. 

4.  The  title  of  such  purchasers  begins,  as  against  the  party  who 

has  taken  the  benefit  of  his  purchase,  only  from  the  daie  of  reg- 
istiation.    Ibid. 

5.  The  common  law  rule  of  lis  pendens  requiring,  as  it  does,  every 

one  to  take  notice  of  what  passes  in  a  Court  of  justice,  would 
be  effectual,  as  notice,  in  several  counties,  and  is  modified  by 
our  statute,  which  makes  it  effectual  in  the  county  where  the 
land  lies.     Ibid. 

LOCAL  OPTION  :  See  Liquor,  s.\le  of. 

LOST  PAPERS: 

1.  On  the  trial  below  the  Court  found  that  the  papers  in  an  action 

tried  before  a  Justice  of  the  Peace  had  been  lost,  and  the  Justice 
was  permitted  to  identify  the  entries  made  by  him  in  his  docket 
at  the  date  of  the  trial  before  him,  and  to  testify  as  to  the  sub- 
stance of  the  lost  papers:  Held  not  to  be  error.  Springs  v. 
Schenck,  153. 

2.  The  finding  of  the  Court  below  that  the  papers  in  a  case  tried 

before  a  Justice  had  been  lost,  and  could  not  be  found,  is  not, 
in  its  bearing  upon  the  admissibility  of  secondary  evidence  to 
prove  their  contents,  reviewable  in  this  Court.     Ibid. 
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8.  When  it  appeared  from  the  return  of  a  Judge  to  a  certiorari  that 
the  answer  had  been  loBt.  and  his  notes  of  the  trial  also,  and 
that,  in  consequence,  he  was  unable  to  make  up  or  settle  the 
case  upon  appeal,  and  there  was  no  laches  on  the  part  of  the 
appellant,  a  new  trial  will  be  granted.    Owens  v.  Paxtoriy  480. 

4.  That  it  is  within  the  sound  discretion  of  the  Judge  who  tries  a 
ca$ie  to  determine  what  is  sufficient  proof  of  the  loss  c>r  destruc- 
tion of  an  original  paper  to  make  evidence  of  its  contents  com- 
petent; where  nothing  appears  to  the  contrary  the  appellate 
Court  will  assume  that  the  Judge  below  admitted  the  secondary 
evidence  after  hearing  plenary  proof  of  the  less  or  destruction 
of  the  original.    Bonds  v.  Smith,  553. 

LUNACY: 

1.  Persons  non  coinpos  mentis  may  sue  by  their  next  friend  when 

they  have  no  general  or  testamentary  guardian.  Smith  v. 
Smith.  499. 

2.  In  an  action  involving,  among  other  things,  the  sanity  of  the 

plaintiff,  his  counsel,  in  addressing  the  jury,  commented  upon 
the  failure  of  one  of  the  defendants  to  answer  the  sworn  com- 
plaint, which  reflected  upon  his  character.  The  complaint  was 
not  put  in  evidence:  Held  that,  upon  objection  by  the  other 
side,  the  Court  below  erred  in  not  stopping  counsel.     Ibid. 

MANDAMUS: 

County  Treasurer  may  compel  action  by,  192. 

Will  not  issue  to  compel  County  Commissioners  to  Jssue  license  to 
sell  liquor,  436. 

MARRIAGE  AND  DIVORCE: 

1.  Marriages  entered  into  by  a  female  under  fourteen,  or  a  male 

under  sixteen,  are  not  void,  but  voidable.     State  v.  Parker,  711. 

2.  Where  a  marriage  is  entered  into  by  one  under  the  legal  age,  but 

is  followed  by  a  cohabitation  of  twenty  year?,  the  parties 
acknowledging  each  other  and  being  recognized  as  husband  and 
wife,  though  such  marriage  in  its  inception  is  invalid,  by  reason 
of  such  ratification  by  the  parties  it  will  not  be  declared  void. 
Ibid. 

3.  The  failure  to  procure  a  license  to  marry  will  not  invalidate  a 

marriage  otherwise  good.     Ibid. 

4.  An  elder  in  the  colored  Methodist  Church  is  "an  ordained  minis- 

ter" of  the  gospel  within  the  meaning  of  the  statute,  and,  as 
such,  can  celebrate  the  rites  of  matrimony.     Ibid. 

MARRIED  WOMEN:  See  Husband  and  Wife. 


MECHANIC'S  LIEN:  See  Lien. 
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MORTGAGE: 

Plaintiff,  as  receiver  of  the  property  of  tw^o  judgment  debtors  con- 
stituting a  firm,  brought  an  action  for  the  value  of  certain  of 
their  personal  property  sold  by  defendant  under  a  mortgage,  by 
the  terms  of  which  one  of  the  mortgagors  was  appointed  agent 
to  take  possession  for  mortgagee  and  sell  and  apply  proceeds  to 
the  discharge  of  a  debt  due  to  defendant  mortgagee.  The  agent 
and  mortgagor  sold  the  property  and  deposited  proceeds  in 
defendant  bank,  in  the  name  of  their  firm,  more  than  sufficient 
to  discharge  the  mortgage  debt:  Held,  (1)  that  either  or  both 
such  payments  were  a  valid  discharge  of  said  mortgage  debt: 
(2)  the  sale  by  the  agents  of  goods  sufficient  to  discharge  the 
debts  was,  in  fact,  a  discharge,  i  here  being  no  change  or  modi- 
fication of  the  contract:  (3)  if  the  agents,  mortgagors,  took  and 
used  the  money  with  the  consent  of  the  mortgagee,  it  consti- 
tuted a  new  debt,  but  it  was  not  embraced  by  the  mortgage  and 
not  collectable  under  it;  (4)  the  new  debt  could  not  be  a  rene^'al 

m 

of  the  mortgage,  because  it  had  been  discharged:  (5)  the  money 
received  by  the  agents,  mortgagors,  was,  in  legal  effect,  received 
by  their  principal,  the  mortgagee.     Weill  v.  Bank,  1. 

Mortgagee  in  possession  charged  with  rents  and  profits.  221. 

Made  by  Clerk,  of  certain  funds,  336. 

When  error  to  decree  foreclosure,  512. 

MOTIONS  : 

To  remove  administrator,  331. 
To  vacate  attachment,  433. 
When  apt  time,  223. 

MURDER  : 

The  form  of  indictment  for  murder  prescribed  by  ch.  58,  Acts  of 
1887,  is  valid.  State  v.  Moore,  104N.  C,  743,  cited  and  affirmed. 
State  V.  Brown,  645. 

NEGLIGENCE  : 

1.  A  passenger  on  a  freight  train,  who  stands  on  the  rear  platform 

without  holding  to  anything,  isguilty  of  contributory  negligence, 
and  cannot  recover  for  any  injury  which  he  may  sustain  by  reason 
of  the  sudden  starting  of  the  train.     Malcom  v.  Railroad,  63. 

2.  Where  an  engineer  was  behind  time  and  running,  in  the  night- 

time, faster  than  schedule  time,  but  within  the  limit  allowed, 
killed  the  plaintiff's  live-stock,  and  his  engine  being  provided 
with  all  the  usual  modern  appliances,  he  could  not  have  stopped 
it  in  time  to  prevent  the  killing:  Held  not  to  be  negligence. 
Seaivell  v.  Railroad,  272. 


INDEX  861 


3.  Where,  in  such  case,  the  Court  below  told  the  jury  that  if  the 

train,  running  faster  than  schedule  time,  could  not  be  stopped 
within  the  distance  the  object  was  discovered,  it  was  negli- 
gence :  Held  to  be  error.     Ibid. 

4.  When  plaintiff  permitted  his  steer  to  leave  home  and  wander 

upon  defendant's  track,  he  is  not.  therefore,  guilty  of  contribu- 
tory negligence.     Bethea  v.  Railroad,  279. 

5.  The  law  presumes  negligence  when  the  action  Is  brought  u  ithin 

six  months  of  the  killing,  but  this  presumption  may  be  rebutted 
by  showing  there  was  none  in  fact.     Ibid. 

6.  A.,  an  idiot,  and  under  the  influence  of  liquor,  crossed  a  rail- 

road track  at  a  usual  place  of  crossing  in  or  near  a  populous 
town,  and  was  struck  and  injured  by  a  passenger  train,  running 
at  about  the  usual  speed  of  twenty  or  twenty-five  miles  an 
hour.  Owing  to  obstructions  near  the  track,  upon  another 
railroad,  be  could  not  have  seen  the  train  until  within  six  feet 
of  the  track  he  was  crossing.  It  did  not  appear  how  near  the 
train  was  to  him,  nor  whether  the  engineer  saw  or  could  have 
seen  him  in  time  to  have  stopped  :  Heldy  that  it  was  not  error 
in  the  Court  below  to  decide  that  plaintiff  could  not  recover  in 
any  view  of  the  case.     Daily  v.  Railroad,  801. 

7.  Even  if  the  engineer  had  seen  him  crossing  the  track  in  time  to 

etop  his  train,  and  did  not  know  of  his  infirmity,  he  was  justi- 
fied in  assuming  that  he  would  get  off  in  time  to  avert  danger, 
and  he  was  not  bound  lo  check  its  speed.  If  he  (the  engineer) 
carelessly  refrained  from  checking  speed,  when  he  might,  with- 
out injury  to  the  passengers,  have  averted  the  injury,  he  is 
guilty  of  negligenc**,  even  though  the  party  injured  was  guilty 
of  contributory  negligence.     Ibid. 

8.  In  an  action  against  a  railroad  for  injury  to  a  horse,  plaintiff 

showed  that  the  horse  had  fallen  on  defendant's  track  at  a  foot- 
crossing  on  account  of  getting  his  foot  hung  by  a  defectively 
driven  spike,  and  that  before  he  could  get  him  off  he  was 
struck  by  defendant's  dump-car,  in  charge  of  its  agents,  who 
were  called  on  to  stop  more  than  a  hundred  yards  away,  the 
Court  charged  the  jury  that  though  the  plaintiff  may  have 
been  negligent  in  entering  defendant's  track,  said  negligence 
was  not  the  approximate  cause  of  the  injury  complained  of, 
and  they  should  respond  to  the  second  issue,  No :  Held  to  be 
error.    Lay  v.  Railroad,  405. 

9.  The  issue  of  contributory  negligence  ought  not  to  have  been 

withdrawn  from  the  jury.  For  aught  that  appears,  the  plain- 
tiff might  have  had  reason  to  apprehend  injury  to  his  horse  at 
that  place,  and,  if  so,  it  was  negligence  to  take  him  over  it. 
Ibid. 
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10.  When  the  question  of  contributory  negligence  arises  at  all,  the 

better  practice  is  to  submit  a  separate  issue  upon  it.    Ibid, 

« 

11.  The  trespsBS,  if  admitted,  does  not  prevent  a  recovery  if  defend- 

ant, by  ordinary  care,  could  have  avoided  the  injury.    IbidL 

12.  An  employee  injured  by  the  negligence  of  a  fellow  servant  can- 

not recover  damages  of  the  common  master.  Hagins  v.  BaU- 
road,  587. 

Of  railroad  company,  100. 

NEGLECT :  See  Excusable  Neglect. 

NEW  TRIAL:  See  Appeal. 

NON  OBSTANTE  VEREDICTO,  JUDGMENT,  56. 

NOTICE  : 

To  land-owners  in  opening  streets,  83. 

NUISANCE: 

1.  The  mere  obstruction  of  a  water-way,  so  that  the  water  cannot 

flow  through  a  street,  does  not,  per  se,  constitute  a  nuisance. 
State  Y,  Wilson,  lis, 

2.  An  ordinance  of  a  town,  which  prohibits  the  obstruction  of  & 

water  way,  and  thereby  prevents  a  nuisance,  is  not  invalid,  be- 
cause the  offence  of  creating  a  nuisance  is  cognizable  under  the 
general  law  of  the  State.     Ibid. 

8.  When  a  ribald  ^ong,  containing  the  stanza  charged  in  the  indict- 
ment, is  sung  in  a  loud  and  boisterous  manner  on  the  public 
street,  in  the  presence  of  divers  persons  then  and  there  present, 
and  such  singing  continues  for  the  space  of  ten  mintes,  this  is  a 
nuisance,  though  the  special  words  charged  may  not  have  been 
repeated.    State  v  .  Toole,  786. 

4.  The  act  of  one  person  in  simply  stopping  on  the  sidewalk  of  a 
street  for  a  reasonable  time,  without  misbehaving  in  auy  way, 
does  not  constitute  such  a  nuisance  as  the  city  of  Asheville  had 
the  power  to'  forbid  and  punish  under  its  charter.  State  v. 
Hunter,  796. 

NUNCUPATIVE  WILLS:  See  Will. 

OFFICERS: 

* 

An  action  lies  to  compel  public  officers  to  discharge  mere  ministe- 
rial duties  not  involving  an  official  discretion.  County  Board 
of  Education  v.  State  Board  of  Education,  81. 

Resisting,  728. 

Force  he  may  legally  use,  728. 

When  he  may  arrest,  796. 
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OFFICIAL  BOND:  See  BoxD,  Official. 

« 

ORDINANCES: 

Of  cities  and  towns,  664,  718,  796. 

OVERFLOW : 

Damages  for  erecting  dam  and  overflowing,  381. 

PARTITION: 

1.  Where  a  petition  for  partition  of  land  alleged  that  the  petitioners 

and  the  defendant  are  tenants  in  common,  and  that  the  defend- 
ant is  in  possession,  claiming  title  to  one  share,  a  demurrer  upon 
the  ground  that  the  petition  *'  does  not  allege  that  the  petitioners 
are  in  possession  of  the  land,  and  only  alleges  that  they  are 
entitled  to  have  possession,"  will  be  overruled.  McGill  v. 
Buie.  242. 

2.  Where  there  is  no  actual  ouster,  the  poFsession  of  one  tenant  in 

common  is  the  possession  of  all  tenants  in  common,  and  this 
continues  to  be  so  until,  from  the  lapse  of  time,  the  sole  posses- 
sion becomes  e\  idence  of  title  to  the  tole  enjoyment.     Ibid, 

3.  A   petition   for  a  silc  for  partition  need  only  allege  that  the 

petitioners  and  defendant  are  tenants  in  comn.on  and  in  posses- 
sion of  the  land,  and  the  necessity  of  a  sale  for  partition.  The 
Court  will  treat  allegations  in  regard  to  the  rf  lationship  of  the 
parties  intended  to  show  from  and  through  w^hom  title  to  the 
land  was  derived,  &c.,  as  useless  and  unnecessary.     Ibid. 

4.  A  charge  upon  land  for  equality  of  partition  is  not  discharged  by 

the  execution  of  a  note  for  the  same.  The  land  remains  the 
primary  debtor.    Dobbin  v.  ReXy  444. 

5.  A  party  to  a  proceeding  in  which  a  venditioni  exponas  is  issued 

to  sell  land  to  pay  a  charge  resting  on  it  for  equality  of  partition 
cannot  contest  the  validity  of  a  sale  made  under  such  vend.  ex. 
Ibui. 

6.  A  party  acquiring  land  on  which  a  charge  rests  for  equality  of 

partition  takes  the  same  cum  onere,  and  the  statute  of  limi- 
tations cannot  avail  him  as  against  a  purchaser  at  a  sale  made 
under  a  venditioni  exponas,  duly  ordered  in  the  partition  pro- 
ceedings.    Ibid. 

PARTNERS  AND  PARTNERSHIP : 

1.  One  partner  has  no  right,  without  the  cor^sent  of  his  co-partners, 
to  apply  the  funds,  or  other  effects  of  the  partnership,  to  the 
payment  of  debts,  contracts  or  obligations  binding  upon  him- 
self individually,  and  with  which  the  partnership  had  no  con- 
nection.    Hartness  v.  Wallace ,  427. 
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2.  Where  one  partner,  in  discharge  of  his  individual  indebtedness, 
and  without  the  knowledge  or  consent  of  his  co-partner,  trans- 
ferred to  W.,  by  endorsement  in  the  firm  name,  a  note  belong- 
ing to  the  firm  and  past  due,  the  partnership  receiving  no  bene- 
fit, and  being,  at  the  time,  insolvent,  and  the  note  was  after- 
wards paid  by  the  obligor  to  W. :  Held,  in  an  action  by  the 
assignee  of  the  firm  against  W.  to  collect  the  amount  paid  him. 
that  the  plaintiff  was  entitled  to  recover.     Ibid. 

8.  In  f-uch  case,  the  amount  sued  for  being  less  than  two  hundred 
dollars,  a  Justice  of  the  Peace  has  jurisdiction  of  the  action. 
Ibid. 

PAYMENT : 

Where  the  plaintiff  sold  his  lease  of  a  mine  and  land  to  the  defend- 
ant for  thirty-five  hundred  dollars,  of  which  one  thousand  dol- 
lars, by  written  agreement,  was  to  be  paid  "  upon  the  making 
of  the  third  payment  to  the  defendant  by  D.*'  (to  whom  defend- 
ant had  sold)  **on  the  226.  day  of  September,  1885:  Held,  that 
the  payment  of  the  one  thousand  dollars  to  plaintiff  was  not 
conditioned  upon  the  payment  to  the  defendant  by  D.  of  his 
third  payment,  but  was  determined  by  the  words  of  the  agree- 
ment, "  on  the  22d  day  of  September,  1885."  AUred  v.  Burns^ 
247. 

On  mortgage,  1. 

Of  individual  indebtedness  with  partnership  funds,  427. 

PETITION  FOR  PARTITION:    See  Partition. 

PETITION  TO  SELL  LAND  FOR  ASSETS:    See  Assets. 

PETITION  TO  REHEAR: 

On  the  former  hearing,  this  Court  overlooked  the  defendant's  excep- 
tion that  the  referee  did  not  charge  the  plaintiff  mortgagee  in 
possession  with  the  rents  and  profits  up  to  February  Term,  18S9, 
the  date  of  trial:  Hie^,  that  the  defendant  is  entitled  to  rents 
and  profits  as  claimed,  but  as  the  facts  are  in  some  doubt,  a  fur- 
ther account  should  be  taken  and  the  judgment  corrected  so  as 
to  conform  to  the  facts.     Morisey  v.  Swinson^  221. 

See  also  515. 

PLEADING: 

1.  If  an  answer  or  reply  is  insufficient,  the  opposite  party  may  move 

for  judgment,  and  if  the  motion  is  refused  he  can  have  his 
exception  noted.  If  he  fail  to  do  this,  the  objection  is  usually 
waived.     Walker  v.  Scoit^  56. 

2.  When  pleadings  are  substantially  sufficient,  a  demurrer  will  not 

be  sustained.     McEachern  v.  Stewart ,  886. 
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H.  In  an  action  upon  an  accepted  draft,  there  was  a  specific;  allega- 
tion in  the  complaint  stating  definitely  certain  matters  and 
facts,  to  which  the  response  in  the  answer  was,  *^The  allega- 
tions of  the  sixth  paragraph  of  the  complaint  are  untrue  in 
manner  and  form  as  therein  stated'*:  Held,  that  this  was  not  a 
sufficient  denial  under  The  Code.  Rumbough  v.  Improvement 
Co.,  461. 

4.  Denials  and  admissions  and  statement  of  facts  should  be  positive 

and  unequivocal — not  argumentative  or  evasive.     Ibid. 

5.  A  complaint  which  alleges  that  plaintiff  was  an  employee  of  the 

defendant  railway  company,  an<l  was  injured  by  the  negligence 
of  the  engineer  in  charge  of  the  locomotive,  without  any  alle- 
gation that  the  engineer  was  incompetent,  and  that  the  com- 
pany, with  knowledge  of  that  fact,  retained  him  in  service,  does 
not  set  out  a  cause  of  action,  and  the  action  will  be  dismissed. 
Haffins  v.  Railroad^  537. 

H.  A  plaintiff  is  required  generally  to  show  title  good  against  the 
world,  while  a  defendant  can  ordinarily  prevent  his  recovery 
by  showing  a  better  outstanding  title  in  any  person;  but  it  is  a 
w^ell  established  rule,  adopted  originally  for  convenience  in  the 
trial  of  actions  of  ejectment,  that  where  both  parties  claim 
under  the  same  person  neither  will  be  allowed  to  deny  that  such 
person  had  title,  and  a  defendant  in  such  cases  cannot  show  a 
superior  title  without  connecting  himself  with  it.  Bonds  v. 
Smith.  553. 

7.  Where  the  plaintiff  shows  from  the  deeds  offered,  or  the  admis- 

sion in  the  pleadings,  that  both  claim  from  a  common  source, 
he  is  required  only  to  exhibit  a  better  title  in  himself  derived 
from  it,  than  that  of  the  defendant,  in  order  to  establish  prima 
facie  his  right  of  recovery.     Ibid. 

8.  In  an  action  involving  the  title  to  the  oflice  of  Sheriff,  a  com- 

plaint which  alleges  the  aggregate  number  of  illegal  votes 
alleged  to  have  been  cast  for  the  defendant,  the  grounds  upon 
which  the  charges  of  illegality  are  based  as  to  each  class,  and 
when  and  where  the  votes  were  polled,  the  defendant,  upon 
his  motion  for  a  **  bill  of  particulars,"  cannot  claim  as  of  right 
a  fuller  and  more  definite  specification  of  what  the  relator  ex- 
pects to  prove.    Boyer  v.  Teaffuej  576. 

9.  In  such  case,  it  is  not  requisite  that  the  plaintifi^  should  be  required 

to  give  the  defendant  the  name  of  every  alleged  illegal  voter  as 
to  whom  he  proposes  to  offer  proof.    Ibid, 

POUCY  OF  INSURANCE:    See  Insurance. 
106—55 
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POLICE  POWERS: 

1.  Municipalities  cannot  us^  the  powers  to  regulate  their  affairs  to 

create  monopolies  for  the  benefit  of  private  individuals;  uorcan 
they  enact  rules  or  oniinances  imposing  iK^oalties  that  do  not 
operate  equallv  upon  all  citizens  of  the  State  who  come  within 
the  corporate  limits.    State  v.  Pendergraas.  664. 

2.  An  ordinance  of  the  town  of  Durham  wliich  enacted  that  no 

fresh  meats  should  l)e  hvlJ  in  said  town  outside  of  the  market- 
house — it  appearing  that  a  suitable  and  convenient  market- 
house  had  \  een  provided — was  a  valid  exercise  of  its  police 
powers.    Ibid. 

POSSESSIO  PEDIS : 

1.  The  owner  of  hmd  has  the  right  to  enter  peaceably  on  it  as  against 

an  occupant  having  no  title  or  rijrht  of  possession:  and.  having 
so  entered,  may  put  any  perann  in  posses«tion  of  the  land,  or  any 
part  of  it,  under  him.  and  may  do  witli  it  whatever  he  may 
lawfully  do  with  hid  own  property.     Roberts  v.  Preston,  411. 

2.  A  person  in  wrongful  }>o8session  of  'and  cannot  maintain  tres- 

pass against  the  lawful  owner,  having  entered  peaceably,  or 
against  those  in  possession  under  him.     Ibid. 

PRACTICE: 

1.  The  final  judgment  in  any  action,  as  affected  by  the  orders  and 

judgment  of  this  Court,  is  in  the  Superior  Court,  and  all  proper 
motions  in  the  action  should  be  made  in  the  Superior  Court, 
except  such  motions  as  may  he  made  affecting  the  appeal  and 
the  action  of  this  Court  therein.  But  no  motion  can  be  enter- 
tained in  the  Superior  Court  inconsistent  with  the  judgment  or 
directions  of  this  Court.    Stephens  v.  Koonce,  222. 

2.  The  chief  purpose  of  the  statute  (Acts  1887,  ch.  192)  seems  to  be 

to  preserve  the  judgment  appealed  from  intact  and  give  it  force 
and  effect  as  a  lien  upon  property  as  if  it  were  a  docketed  judg- 
ment, pending  the  appeal,  and  to  have  this  Court  to  exercise  its 
jurisdictional  functions  in  ordinary  cases  simply  as  a  Court  of 
errors.  The  authority  of  this  Court  is  not  abridged  in  any 
respect  or  degree,  deriving  its  powers,  as  it  does,  from  the  Con- 
stitution, and  not  from  the  General  Assembly.    Ibid. 

8.  It  is  sufficient  notice  of  a  motion  to  mark  as  prosecutor  if  the 
party  is  present  when  the  motion  is  made,  and  the  order  to 
mark  as  prosecutor  is  also  final  and  conclusive.  State  v.  Ham" 
ilton,  660. 

Exception  not  entertained  by  Supreme  Court,  515. 
PRINTED  RECORD,  285. 
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PROBATE  AND  REGISTRATION  OF  DEED: 

1.  The  probate  of  a  deed  in  which  the  Clerk  of  a  Superior  Court  is 

a  grantee,  taken  by  the  said  Clerk,  is  invalid  and  void,  under 
section  104,  subsection  8  of  The  Code.    Freeman  v.  Person^  251. 

2.  Such  probate  is  not  validated  by  section  1260  of  The  Code,  as 

amended  by  chapter  252  of  the  Laws  of  1889.     Ibid, 

3.  When  the  record  shows  that  the  execution  of  a  deed  was  duly 

acknowledged  before  a  Judge  of  the  Superior  Court  in  1860,  and 
it  was  properly  registered  in  obedience  to  this  fiat,  but  it  did  not 
appear  in  which  of  two  counties,  Haywood  or  Jackson,  and 
that  there  was  a  certificate  of  registration  in  Jackson  County, 
dated  October,  1882:  Held,  the  deed  was  properly  registered. 
Broicn  v.  Brown,  451. 

PUBLIC  OFFICERS:  See  Officers. 

RAILROADS:  See  also  Carriers  and  Corporations. 

Proceedings  by,  to  condemn  land,  16. 

Railroad  company  not  bound  to  give  signals  as  to  movements  of 
trains,  63. 

Expulsion  of  passengers,  168. 

Overcharges  for  freight  by  connecting  lines.  207. 

Non- shipment  of  freight  by,  258. 

Killing  live-stock,  272,  279,  405. 

Judgment  confessed  by,  308. 

Right-of-way  of,  481. 

RAPE,  Assault  with  Intent  to  Commit: 

A  husband  who,  by  threats  to  kill  in  event  of  refusal,  accompanied 
by  presenting  a  loaded  gun  at  the  parties,  compels  his  wife  to 
submit  to.  and  a  man  to  attempt,  sexual  connection,  is  guilty  of 
an  assault  with  intent  to  commit  a  rape  upon  his  wife.  State 
v.  Dowell,  722. 

REAL  ESTATE  ASSETS:  See  Assets. 

RECEIVER: 

A  receiver  may  bring  an  action  without  special  leave  of  the  Court. 
WeiU  V.  Bank,  1. 

Statute  in  regard  to  removal  of  crop  extends  to  receivers,  691. 
RECORD,  PRINTED,  235. 

REFERENCE: 

1.  Allegations  in  a  complaint,  not  denied  in  the  answer,  are  sufficient 
for  the  referee's  findings  of  fact;  but  allegations  not  so 
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admitted  and  not  sustained  by  proof  are  not  evidence  unless  iiiit 
in  evidence.    Stephenson  v.  Felton,  114. 

2.  Where  the  Court  would  be  justified  in  not  submitting  to  the  jury 
the  facts  offered  upon  a  given  issue,  a  referee  is  justified  in 
refusing  to  consider  such  facts  in  his  findings.    Ibid. 

8.  Wlien  the  referee  to  whom  the  case  was  referred  under  The  Code 
failed  to  find  ihe  facts  upon  which  this  statute  of  limitation  can 
be  determined,  the  case  must  be  remanded.  Lanning  v.  Com- 
misnioners,  505. 

4.  It  is  not  necessary  in  such  action  that  the  items  of  the  account 
between  the  pariies  should  be  stated  in  detail.  The  findings  of 
fact  as  to  the  execution  of  the  note,  the  payments  thereon,  the 
balance  due  and  the  ownership  thereof  aresufiicient  as  to  all 
questions  involved  except  the  statute  of  limitations.     IbidL 

REHEARING:  See  Petition  to  Rehear. 

REMOVAL  OF  ACTION: 

1.  A  stockholder  in  a  resident  corporation  institutes  nn  action  against 

it  and  a  non- resident  corporation,  alleging,  among  other  things, 
that,  under  a  contract  between  them,  the  latter  holds  a  majoritj 
of  the  stock  of  the  former  and  dominates  it;  that  it  has  wrong- 
fully diverted  its  funds:  that,  under  its  control,  the  former  is 
about  to  unlawfully  issue  certain  mortgage  bonds,  and  asking 
for  an  account  and  an  injunction,  and  for  other  relief:  He/rf, 
that  the  resident  corporation  is  a  proper  and  necessary  defend- 
ant, and  that  the  action  is  not  removable  into  the  United  States 
Circuit  Court  on  petition  of  the  non-resident  defendant  corpora- 
tion.   Douglas  v.  Railroad^  65. 

2.  In  such  action,  the  controversy  is  not  wholly  between  citizens  of 

different  States,  nor  is  there  a  separable  controversy  between 
the  plaintiffs  and  the  non-resident  corporation.     Ibid, 

8.  A  motion  to  remove  an  action  to  another  county  cannot  be  made 
after  answer  filed,  although  there  was  time  given  within  which 
to  file  answer  which  has  not  expired.  County  Board  of  Educa- 
tion v.  State  Board  of  Education,  81. 

REMOVAL  OF  CROP:  See  Crop,  Removal  op. 

RENTS  AND  PROFITS: 

Of  mortgagee  in  possession,  221. 

RES  GEST^,  100. 

RESCUE: 

It  is  a  criminal  offence  to  take,  by  force,  from  the  custody  of  an 
officer  a  prisoner  legally  committed  to  his  charge  to  convey  to 
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jail,  and  it  is  no  defence  that  the  mittimus  does  not  comply,  in 
all  respects,  with  the  requirements  of  The  Code,  §  1288.  State 
V.  Armistead,  639. 

RESISTING  OFFICER:  See  Officer. 

RIGHT-OF-WAY  OF  RAILROAD:  See  Railroad. 

RIGHT  OF  ENTRY,  Upon  land,  411. 

RIPARIAN  OWNERSHIP: 

1.  Where  there  was  an  issue  of  damages  for  erecting  a  dam  upon 

the  bank  of  a  creek,  so  that  the  water  "eddied"  and  over- 
flowed plaintiff's  land  on  the  other  side,  it  appeared  that  the 
plaintiff  had  also  previously  erected  a  dam  which  caused  the 
defendant  to  have  to  erect  one  for  the  protection  of  his  land, 
the  Court  charged  the  jury:  '* While  it  is  true  a  riparian 
owner  may  erect  bulwarks  to  protect  his  property  from  injury 
by  the  stream,  he  can  only  do  so  when,  by  the  exercise  of  rea- 
sonable care,  it  can  be  done  without  injury  to  others":  Held  to 
be  error.     Wilhelm  v.  Burleyson,  381. 

2.  The  defendant  stands  in  a  better  condition  in  this  respect  than  if 

he  had  taken  the  initiative  and  built  his  dam  first,  and  if  his 
dam  was  necessary  to  protect  him,  and  caused  plaintiff  injury, 
he  is  not  liable.     Ibid. 

ROAIX- WORKING  : 

» 

1.  In  the  affidavit  and  warrant  against  a  person  for  failing  or  refus- 
ing to  work  upon  a  public  road,  it  was  alleged  that  the  defend- 
ant was  **  summoned  for  more  than  three  days  before  the  18th 
day  of  September,  1889,  to  appear  and  work  the  Keyser  public 
road  the  18th  day  of  September,  1889,  at  8  o'clock  a.  M.,  *  *  * 
and  that  the  defendant  unlawfully  failed  to  come  or  send  a  hand  " : 
Held,  (1)  the  proceedings  were  fatally  defective,  in  that  they 
failed  to  set  forth  in  what  County  the  offence  was  committed  ; 
that  the  person  summoning  the  defendant  was  overseer  of  that 
particular  road  ;  that  the  road  was  not  sufficiently  described ; 
that  the  defendant  was  liable  to  work  the  public  roads  and  had 
been  assigned  to  that  one,  and  that  they  did  not  negative  the 
fact  that  defendant  had  paid  tbe  sum.  (2)  The  Court  had  power 
to  permit  the  proceedings  to  be  amended  to  conform  to  the 
facts.  State  v.  Pool,  698. 
2.  A  warrant  charging  simply  that  the  defendant  **  did  refuse  to 
work  the  public  road,  after  being  legally  warned  by  P.,  super- 
visor, against  the  peace  and  dignity  of  the  State,"  is  insuffi- 
cient.   State  V.  Baker,  758. 

RULES  27,  56. 


870  INDEX. 


SALE  UNDER  VENDITIONI  EXPONAS,  444. 

SEIZURE  OF  FERTILIZERS,  For  nonconformity  to  the  statute,  by 
State  Board  of  Agriculture,  439. 

SERVICE  OF  IRREGULAR  SUMMONS,  448. 

SEVERANCE  OF  ACTIONS: 

An  order  of  severance  is  equivalent  to  dividing  the  action  into  sev- 
eral suits,  with  all  the  usual  provisions  for  costs,  &c.,  incident 
thereto.     Bryan  v.  Spivey,  95. 

SCHOOL  FUND: 

1.  The  public  school  fund  in  any  county,  from  whatever  source 

ari-iing,  must  be  distributed  jjro  rata  among  the  several  school 
districts,  respectively,  according  to  the  number  of  children  in 
each.     Greensboro  v.  Hodgin,  182. 

2.  The  f()llowing  provision  in  the  charter  of  the  city  of  Greensboro, 

"All  taxes  now  paid,  or  which  hereafter  may  be  ptfiid,  by  the 
citizens  of  the  city  of  Greensboro  for  State  and  county  school 
purposes  shall  be  paid  by  the  County  Treasurer  to  the  Treasurer 
of  the  city  of  Gieensbord,  and,  by  him,  applied  to  the  graded 
schools  of  the  city  as  provided  by  law,"  is  unconstitutional  and 
void.     Ibid. 

3.  The  Legislature  may  provide  that  the  portion  of  the  school  fund 

going  to  any  school  district  may  \ye  devoted  to  the  support  of 
"graded  schools"  in  such  district,  but  such  "graded  schools" 
must  be  subject  to  the  public  school  authorities  to  the  extent  of 
enabling  them  at  all  times  to  see  that  proper  school  advantages 
are  extended  to  every  child  entitled  to  attend  the  public  school 
in  such  district.     Ibid. 

SHERIFF: 

Settlement  of,  505. 

Interested  in  action,  how  jury  drawn,  576. 

SOLVENT  CREDITS: 

Right  of  municipal  corporations  to  tax.  122,  151. 

SPECIAL  CONSTABLE:  See  Constable. 

SPECIAL  PROCEEDINGS: 

1.  Where,  in  special  proceedings  upon  petition  to  sell  lands  for 
assets,  there  had  been  an  order  of  sale,  sale  had  been  made,  duly 
reported  and  confirmed,  and  the  commissioner  authorized  to 
make  title  to  the  purchaser:  Hddt  that  this  was  a  final  decree. 
McLaurin  v.  McLaurin,  331. 
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2,  Such  decree  will  not  be  set  aside  upon  motion  in  the  cause,  it  not 

appearing  that  there  wan  any  substantial  irregularity,  but  must 
be  attacked  in  an  independent  notion  regularly  constituted  for 
this  purpose.     Ibid. 

3.  It  is  improper  to  join  a  motion  to  remove  an  administrator  to 

such  a  motion.  The  Clerk,  on  questions  of  removal,  exercises 
a  jurisdictional  function  as  Clerk,  while  the  other  is  a  special 
authority  conferred  upon  him  by  statute.     Ibid. 

SPECIFIC  PERFORMANCE  OF  CONTRACT,  485. 

STATE  BOARD  OF  EDUCATION,  81. 

STATUTES: 

1.  The  maxim  cessanie  ratione  letjis,  cet^snt  et  ipsa  lex  has  no  appli- 

cation in  the  construction  of  statutes.     State  v.  Eaves,  752. 

2.  If  the  langxmge  of  a  statute  is  doubtful,  and  the  intention  of  the 

Legislature  is  clear,  ihe  former  will  be  <  onstrued  by  the  latter; 
but  where  the  language  is  plain,  the  C«.  una  cannot  look  into  the 
motive  or  pur])ose  of  the  Legislature  in  the  enactment  of  the 
law.     Ibid. 

(reneral  raihoad  law,  16. 

Applicable  to  contracts.  461. 

STATUTE  OF  FRAUDS,  485. 

STATUTE  OF  LIMITATIONS:  See  Limitations,  Statute  of. 

STREETS,  OPENING  OF,  88. 

SUMMONS  : 

« 

1.  Summona  was  returned  at  November  Term,  1888,  of  the  Superior 

Court.  Complaint  w^as  not  filed  until  near  the  end  of  the  term  of 
four  weeks.  At  the  Fall  Term,  1884,  judgment  by  default,  for 
want  of  answer,  was  entered  and  reference  ordered.  Defend- 
ants and  their  counsel  appeared  befure  the  referee  in  March, 

1887,  and  from  time  to  time  until  May ,  1887,  on  which  day 

counsel,  who  had  not  pieviously  appeared  for  them,  moved  to 
dismiss  the  proceeding  on  account  of  irregularity  in  the  manner 
of  obtaining  judgment.  Upon  the  denial  of  this  motion,  one 
was  made  before  the  Court  to  ^et  aside  the  judgment  upon  the 
additional  ground  that  it  was  a  surprise:  Held,  (1)  that  the  Court 
below  properly  refused  this  motion;  (2)  defendants  did  not  exer- 
cise due  diligence  in  seeking  relief.     Roberta  v.  Allen,  391. 

2.  Summons  *'  to  appear  before  the  Judge  of  the  Superior  Court  at 

the  Court  to  be  held  for  the  county  of  Buncombe,  at  the  court- 
house in  Asheville,  on  the  third  Monday  after  the    . . .  Monday 
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of  November,",  it  being  the  only  Court  for  that  part  of  the  year, 
is  not  irregular.     Ibid, 

3.  A  general  appearance,  even  before  the  referee,  cures  all  antece- 

dent irregularity.     Ibid, 

4.  Defendants  having  been  personally  served  with  summons,  could 

not  seek  relief  on  the  ground  of  excusable  neglect,  except  by 
motion  made  in  twelve  months  from  the  rendition  of  the  judg- 
ment.    Ibid. 

5.  Where  a  summons  issuing  from  the  Superior  Court  of  one  county 

is  served  by  an  officer  of  such  county  on  the  defendant  in 
another  county,  the  defendant  at  the  time  stating  to  the  officer 
that  he  would  accept  service,  and  to  mark  the  summons  served, 
which  the  officer  did:  Held,  that  such  service  was  irregular, 
and  a  judgment  rendered  thereon  will  be  set  aside.  Godwin  v. 
MondSj  448. 

TAXES  AND  TAXATION: 

1.  Article  7,  §9,  of  the  Constitution,  was  not  intended  to  apply  the 

rules  of  uniformity  and  equality  to  the  subjects  alone  selected 
by  the  Legislature  for  taxation  in  granting  a  municipal  charter, 
but  requires  that  all  property  in  the  municipality  shall  be  taxed, 
and  taxed  uniformly  and  equally.  Redmond  v.  Commission- 
ers, 122. 

2.  The  word  "  property,"  as  used  in  Art.  7,  §9,  of  the  Constitution, 

includes  moneys,  credits,  investments  and  other  cfaofes  in 
action.     Ibid, 

8.  Although  the  power  of  a  municipal  corporation  to  tax  is  not  con- 
ferred by  the  Constitution,  yet,  where  such  power  is  exercised, 
the  Constitution  (Art.  7.  §9),  independent  of  the  provisions  of 
the  charter,  commands  that  all  property  in  such  municipality, 
real  and  personal,  including  moneys,  credits,  and  the  like,  shall 
be  taxed  according  to  its  value  and  by  a  uniform  rule.     Ibid, 

4.  The  words  *'  all  real  and  personal  property,''  in  Art.  5,  g3,  of  the 

Constitution,  are  to  be  taken  in  their  most  comprehensive  legal 
import,  and  include  every  kind  of  real  and  personal  property 
whatever,  not  excepting  the  several  classes  of  personal  property 
expressly  mentioned  in  the  first  clause  of  the  section.     Ibid. 

5.  All  notes,  bonds,  &c.,  owned  by  a  resident  of  a  municipality, 

whether  owing  by  rej^idents  or  non-residents,  are  subjects  of 
municipal  taxation.     Wood  v.  Edenton,  151. 

TELEGRAMS  : 

1.  To  a  telegram  offering  to  sell  certain  goods,  a  reply  w&j  made 
naming  the  terms  of  acceptance,  and  adding :  **  Must  have 
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reply  early  to-morrow."  The  reply  closing  the  sale  came  and 
was  delivered  late  in  the  afternoon,  and  after  a  levy  of  attach- 
ment had  been  made  upon  the  goods.  The  Court  below  held 
that  the  contract  was  complete  when  the  telegram  was  sent 
from  Chicago,  and  that  the  title  to  the  property  passed  before 
the  conversion  of  attachment,  and  so  charged  the  jury  :  Held 
to  be  error,  it  not  appearing  that  the  telegram  was  sent  "  early" 
in  the  dav.     Bank  v.  Miller,  347. 

2.  As  to  whether  the  time  of  receiving  or  the  time  of  sending  the 

telegram  should  govern,  queered    Ibid. 

3.  When  a  definite  time  is  named  by  the  proposer  for  the  accep- 

tance of  his  proposition,  it  comes  to  an  end  of  itself  if  not 
accepted  within  that  time.    Ibid. 

Damages  for  failure  to  send  message  in  time,  549. 
TOWNS :  See  Corporations. 
TREATIES  WITH  INDIANS,  451. 
TRESPASS,  ACTION  OF,  411. 
TRUSTS  AND  TRUSTEES  : 

1.  Where  the  defendant,   a  Clerk  of   the  Superior  Court,   being 

charged  by  order  of  Court  with  the  investment  of  a  fund  for 
the  benefit  of  certain  parties,  loaned  it  to  his  brother  upon  a 
third  mortgage,  and  took  the  money  back  in  payment  of  a  debt 
due  him  by  his  brother  on  a  prior  mortgage :  Held,  that  in 
equity  the  fund  could  be  followed  into  his  hands.  McEachern 
V.  Stewart,  836. 

2.  When,  in  addition  to  the  above  facts,  it  was  alleged  that  the 

defendant  caused  the  mortgage  to  be  foreclosed,  and,  in  effect, 
bought  at  the  sale  at  a  sum  less  than  sufficient  to  pay  the 
first  two  mortgages :  Heldj  there  were  sufficient  allegations  to 
raise  an  issue  of  fraud,  and  that  they,  constituted  a  good  cause 
of  action.    Ibid. 

3.  The  existence  of  other  remedies  against  the  defendant,  as  in  this 

case,  does  not  impair  the  one  chosen.    Ibid, 

Trust  in  will,  213. 

UNITED  STATES  CIRCUIT  COURT  : 
Removal  of  cause  to,  05. 

VERDICT: 

1.  Where,  upon  the  trial  of  an  indictment  for  forgery  containing 
several  counts,  the  jury  was  polled  and  stated  that  they  had 
agreed  upon  a  verdict  of  guilty  as  to  the  first  and  second  counts, 
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but  had  not  agreed  upon  the  others,  and  a  riol.  proa,  having  been 
entered  as  to  the  latter,  returned  a  verdict  of  guilty:  Held,  that 
this  constituted  a  distinct  and  separate  verdict  of  guilty  upon 
each  of  the  two  first  counts.    State  v.  Cross  and  White,  650. 

2.  When  there  is  a  general  verdict  of  guilty  on  an  indictment  con.- 

taining  several  counts,  and  only  one  sentence  is  imposed,  if 
some  of  the  counts  are  defective  the  judgment  will  be  supported 
by  the  good  count:  and,  in  like  manner,  if  the  verdict  as  to  any 
of  the  counts  is  subject  to  objection  for  admission  of  improper 
testimony  or  erroneous  instruction,  the  sentence  will  be  sup- 
ported by  the  verdict  on  the  other  counts,  unless  the  error  was 
such  as  might  or  could  have  affected  the  verdict  on  them.  State 
V.  McCauless,  9  Ired.,  375,  overruled.     State  v.  Toole,  736. 

3.  A  defendant  has  the  right  to  require  a  separate  verdict  to  be  ren- 

dered on  each  count,  as  he  has  the  right  to  require  the  jury  to 
be  polled;  but  this  is  a  privilege,  and  there  is  not  error  unless 
the  defendant  asks  for  a  separate  verdict,  or  that  the  jury  be 
polled,  and  is  refused.  He  waives  the  right  to  insi.st  on  them  if 
not  asked  for  in  apt  tiuie.     Ibid. 

WARRANT,  Amendment  of.  758. 

WORKING  PUBLIC  ROAD:  See  Road- working, 

WILL : 

1.  Where  a  testator  left  an  estate,  real  and  personal,  to  his  wife  and 

children  during  her  widowhood,  and  if  she  married  she  was  to 
draw  only  a  child's  part,  and  have  one  hundred  acres  of  land; 
and  in  case  of  her  death  and  the  death  of  her  children,  one 
thousand  dollars  was  to  go  to  his  sister,  and  one  thousand  dol- 
lars each  to  two  religious  societies:  Held,  that  his  widow  having 
married  again,  and  his  children  being  all  dead,  she  was  only 
entitled  to  a  life-ebtate  in  the  land,  and  that  she  was  not  enti- 
tled to  the  surplus  proceeds  of  his  real  estate,  left  after  paying 
his  debts,  without  giving  bond  for  its  repayment  at  her  death; 
and  that  the  testator's  sister  and  the  religious  societies  were 
each  entitled  to  one  thousand  dollars  at  the  death  of  the  widow. 
Misenheimer  v.  Bost,  10. 

2.  Under  a  will  directing  the  executor  therein  named  to  continue 

testator's  bnsinet-s  as  long  as  the  executor  should  think  it  profit- 
able, and  such  of  the  profits  as  the  executor  might  think  actually 
necessary  for  the  support  of  testator's  wife  and  children  to  be 
paid  to  the  wife;  also,  to  invest  six  thousand  dollars,  bequeathed 
by  testator  to  his  children,  and  apply  the  interest,  annually,  to 
the  education  of  the  children;  also,  to  have  entire  control  of 
testator's  business,  to  continue  or  discontinue  in  all,  or  any 
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department  of  it,  at  any  time  he  might  find  it  not  yielding  a 
reasonable  profit,  and  out  of  the  profits  pay  to  testator's  wife, 
from  time  to  time,  such  amounts  as  he  might  consider  actually 
necessary  for  her  support  and  the  support  of  the  children:  Held, 
that  upon  the  death  of  the  executor  and  the  appointment  of  an 
administrator  d.  b.  n.  c.  t.  a.  the  trust  in  respect  to  the  invest- 
ment of  six  thousand  dollars,  for  the  education  of  testator's 
children,  passed  to  the  administrator;  the  other  trusts  were 
personal  to  and  discretionary  urith  the  executor,  and  became 
extinct  at  his  death.     Creech  v.  Granger,  213. 

3.  An  administrator,  with  the  will  annexed,  becomes  a  trustee  for 

any  trusts  declared  in  the  will  which  could  pass  and  be  trans- 
ferred to  any  one.  as  much  as  if  he  had  been  named  executor. 
Ibid. 

4.  When  the  will  directs  the  executor  to  invest  a  certain  fund  and 

apply  the  interest  to  the  education  of  .testator's  children,  no  part 
of  such  interest  can  be  applied  to  the  maintenance  of  the  chil- 
dren.    Ibid. 

5.  In  such  case,  in  an  action  by  testator's  widow  against  the  admin- 

istrator d.  b.  n.  c.  t.  a.  for  a  certain  amount  paid  by  her  for  the 
children's  tuition,  the  complaint  is  demurrable  if  it  fails  to 
allege  that  the  payment  was  made  by  authority  either  of  the 
executor  or  the  administrator.     Ibid. 

6.  A  will  directed:  "And  in  relation  to  the  'speculation  lands,'  it  is 

my  will  and  desire  that  the  sale  shall  continue  under  the  man- 
agement of  my  executors  as  though  I  was  living:  Held,  the 
lands  being  identified,  the  executors  had  a  right  to  sell.  Broken 
V.  Broicn,  451. 

7.  A  nuncupative  will  must  be  proved  on  the  oath  of  at  least  two 

credible  witnesses  present  at  the  making  thereof,  who  state  that 
they  were  specially  required  to  bear  witness  by  the  testator 
himself.  It  must  have  been  made  in  his  last  sickness,  in  his 
own  habitation,  or  in  one  where  he  had  been  resident  for  at 
least  ten  days  previous,  unless  h*'  died  on  a  journey  or  from 
home.     Bundrick  v.  Haygood,  468 

8.  The  statutory  requisites  must  be  strictly  complied  with  in  all 

material  respects.     Ibid. 

9.  Where  a  woman  in  her  last  illness,  without  expressing  any  pur- 

pose to  make  a  will,  in  terms,  said  she  wanted  to  give  to  her 
sister  certain  articles  of  personal  property,  and  called  her  to  her 
bed-side  and  gave  them  to  her,  in  the  presence  of  two  other  per- 
sons, but  did  not  call  them,  or  either  of  them,  to  witness  the 
transaction:  Held,  that  this  did  not  constitute  a  nuncpative 
will.    Ibid. 
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